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CHAPTER  XV. 


INJUNCTIONS. 


§  5616.    Jtirisdietion  of  the  Supreme  Court. 

The  Constitution  of  1874,  Art.  V.,  §  3,  provides  :  "The 
jurisdiction  of  the  Supreme  Court  shall  extend  over  the 
State,  and  the  judges  thereof  *  *  *  shall  have  original 
jurisdiction  in  cases  of  injunction,  where  a  corporation  is  a 
party  defendant.  *  *  *  " 

For  an  extended  reference  to  this,  see  the  Chapter  on 
"Corporations." 

§  5617.    Jurisdiction  of  the  Common  Pleas. 

The  Act  of  June  16,  1836,  §  13  (P.  L.,  Y89),  provides  : 
"  The  Court  of  Common  Pleas  for  the  said  City  and  County 
(of  Philadelphia)  shall  *  *  *  have  the  power  and  jurisdic- 
tion of  courts  of  chancery  so  far  as  relates  to  *  *  *  the  pre- 
vention or  restraint  of  the  commission  or  continuance  of 
acts  contrary  to  law,  and  prejudicial  to  the  interests  of  the 
community  or  the  rights  of  individuals." 

By  the  Act  of  Feb.  14,  1857,  §  1  (P.  L.,  39),  "  the  Courts 
of  Common  Pleas  of  the  several  counties  of  this  Common- 
wealth, in  addition  to  the  powers  and  jurisdictions  hereto- 
fore possessed  and  exercised,  shall  have  the  same  chancery 
powers  and  jurisdictions  which  are  now  by  law  vested  in 
the  Court  of  Common  Pleas  of  the  City  and  County  of 
Philadelphia. " 

§  5618.    In  Quo  Warranto  Proceedings— Execution  by  Injunc- 
tion. 

,In  proceedings  by  quo  warranto,  if  judgment  of  ouster 

and   exclusion    be    given   against   defendant,    "execution 
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thereof  shall  be  had  by  a  writ  of  injunction,  which  shall  be 
awarded  by  the  court  against  such  defendant,  whether  a 
natural  person  or  persons  or  a  corporation  ;  such  injunction 
shall  recite  the  judgment  of  the  court  and  shall  enjoin  the 
defendant  or  defendants  from  exercising  the  office,  fran- 
chise, privilege  or  power  mentioned  therein  ;  and  obedience 
thereto  may  be  compelled  by  attachment  and  sequestration 
in  like  manner  as  in  other  cases  of  injunction."  Act  of 
June  14,  1836,  §  13  (P.  L.,  621).  See  Comm.  v.  Small,  26 
Pa.  St.,  42  (1856). 

§  5619.    Injunctions  in  Cases  of  Violation  of  Building  Laws. 

If  upon  inspection  it  shall  appear  to  the  inspector  of 
buildings  in  the  City  of  Philadelphia  that  the  building  is 
being  erected  in  violation  of  the  provisions  of  the  Act  of 
185.5,  he  shall  notify  the  owner  or  contractor  of  such  viola- 
tion, and  if  the  latter  shall  proceed,  upon  affidavit  being 
filed  by  the  inspector  setting  forth  the  violation,  the  court 
will  forthwith  issue  an  injunction  "restraining  such  per- 
son or  persons  from  the  further  progress  of  said  work,  until 
the  facts  of  the  case  shall  have  been  investigated  and  deter- 
mined ;  and  if  it  shall  appear  to  the  said  court,  upon  such 
investigation,  that  such  house  or  building  is  not  in  all 
respects  conformable  to  the  provisions  of  this  act,  in  addition 
to  the  penalty  hereinbefore  designated,  said  court  shall 
issue  an  injunction  to  restrain  the  continuance,  and  to  re- 
move so  much  of  the  said  house  or  building  as  may  be  de- 
creed by  the  court,  within  such  time  as  the  court  may 
appoint."    Act  of  May  7,  1865,  §  10  (P.  L.,  466). 

The  Philadelphia  Building  Act  of  June  8,  1893  (P.  L., 
260),  provides  for  an  appeal  from  the  building  inspectors  to 
the  board  of  inspectors  in  certain  cases.  Section  42  pro- 
vides that  in  case  of  a  final  decision  of  the  inspector  or  of 
tlie  bureau,  such  decision  or  order,  if  not  complied  with, 
shall  be  certified  to  the  court,  which  shall  issue  a  mandatory 
injunction,  which,  if  disobeyed,  shall  be  enforced  by  attach- 
ment, or  an  order  may  be  issued  to  the  sheriff  to  remove 
the  structure  in  (luestion.  Section  43  of  the  Act  of  "June  V, 
1895,  contains  similar  provisions  for  cities  of  the  second  class. 
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§  5620.    Injunctions  in  Mining  Cases. 

In  the  recent  mining  act  "'  to  provide  for  the  health  and 
safety  of  persons  employed  in  and  about  the  anthracite 
coal  mines  of  Pennsylvania  :  and  for  the  protection  and  pres- 
ervation of  property  connected  therewith,"  it  is  provided 
by  Article  XV.  : 


Upoh  application  of  the  inspector  of  mines  of  the  proper  district,  acting 
in  behalf  of  the  Commonwealth,  any  of  the  courts  of  law  or  equity  having 
jurisdiction  where  the  mine  or  colhery  proceeded  against  is  situated,  whether 
any  proceedings  have  or  have  not  been  taken,  sliall  prohibit,  by  injunction  or 
otherwise,  the  working  of  any  mine  or  colliery  in  which  any  person  is  em- 
ployed or  is  permitted  to  be  for  the  purpose  of  working  in  contravention 
of  the  provisions  of  this  act,  and  may  award  such  costs  in  the  matter  of  the 
injunction  or  other  proceedings  as  the  court  may  think  just ;  but  this  section 
shall  be  without  prejudice  to  any  other  remedy  permitted  by  law  for  en- 
forcing the  provisions  of  this  act.  Wi-itten  notice  of  the  intention  to  apply 
for  such  injunction,  in  respect  to  any  mine  or  colliery,  shall  be  made  to 
the  owner,  operator  or  superintendent  of  such  mine  or  colliery  not  less  than 
twenty-four  (24)  hours  before  the  application  is  made.  Act  of  June  2,  1891, 
(P.  L.,  204). 

§  5621.    Invasion    of     Rights    by  Corporations    may    be    Ee- 
strained  by  Injunction. 

In  all  proceedings  in  courts  of  law  or  equity  of  this  Commonwealth,  in 
which  it  is  alleged  that  the  private  rights  of  individuals,  or  the  rights  of 
franchises  of  other  corporations  are  injured  or  invaded  by  any  corporation 
claiming  to  have  a  right  or  franchise  to  do  the  act  from  which  such  injury 
results,  it  shall  be  the  duty  of  the  court  in  which  such  proceedings  are  had 
to  examine,  inquire  and  ascertain  whether  such  corporation  does  in  fact 
possess  the  right  or  franchises  to  do  the  act  from  which  such  alleged  injury 
to  private  rights  or  to  the  rights  and  franchise  of  other  corporations,  results  ; 
and  if  such  rights  or  franchises  have  not  been  conferred  upon  such  corpora- 
tion, such  courts,  if  exercising  equitable  power,  shall  by  injunction,  at  suit 
of  the  private  parties  or  other  corporations,  restrain  such  injurious  acts  ; 
and  if  the  proceedings  be  at  law,  for  damages,  it  shall  be  lawful  therein  to 
recover  damages  for  such  injury  as  in  other  cases.  Act  of  June  19,  1871, 
§  1  (P.  L.,  1361). 

§  5622.    Grade  Crossings— Injunctions. 

When  such  legal  proceedings  relate  to  crossings  of  lines  of  railroads  by 
other  railroads,  it  shaU  be  the  duty  of  the  courts  of  equity  of  this  Common- 
wealth to  ascertain  and  define  by  their  decree  the    mode  of  such  crossing 
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which  will  inflict  the  least  practicable  injury  upon  the  rights  of  the  com- 
pany owning  the  road  which  is  intended  to  be  crossed  ;  and  if,  in  the  judg- 
ment of  such  court,  it  is  reasonably  practicable  to  avoid  a  grade  crossing, 
they  shall  by  their  process  prevent  a  crossing  at  grade.     Ibid.,  %  2. 

§  5623.    Injunctions    Against    Sale   or   Incumbrance    of   EeaL 
Estate  to  be  Indexed. 

It  shall  be  the  duty  of  the  prothonotariesof  the  several  courts  of  common 
pleas  in  this  Commonwealth  to  keep  a  separate  index  docket  in  which  shall 
be  entered  in  alphabetical  order,  *  *  *  the  names  of  all  persons  or  parties- 
against  whom  injunctions  have  been  granted,  restraining  them  from 
selling  or  in  any  way  encumbering  real  estate.  Act  of  May  32,  1878,  §  1 
(P.L.,95). 

§  5624.    Cautionary  Orders  Forbidden. 

Cautionary  orders  in  injunction  bills  shall  not  be  made^ 
nor  shall  any  injunction  be  allowed  except  security  be  given, 
according  to  law.     Equity  Rule  XIII.,  §  75. 

§  5625.    Definition  of  Injunction. 

An  injunction  has  been  defined,  "a  judicial  process 
whereby  a  party  is  required  to  do  or  to  refrain  from  doing^ 
a  particular  thing." 


§  5626.    Different  Kinds  of  Injtmctions. 

Authors  have  indulged  in  various  classifications  of 
these  writs. 

They  have  been  divided  into  provisional  (such  as  con- 
tinue until  answer,  or  until  hearing,  or  until  master's 
report),  and  perpetual  (such  as  are  part  of  the  final 
decree). 

The  "provisional,"  have  been  subdivided  into  commov 
and  special.  The  common,  were  granted  as  of  course 
upon  defendant's  default  in  not  appearing  or  not  answer- 
ing, but  were  only  applicable  to  restrain  proceedings  ?.{ 
law. 

Special  injunctions  are  those  granted  upon  special 
grounds,  and  are  the  class  here  treated  of. 
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Perpetual  injunctions,  as  already  noted,  are  part  of  a 
final  decree. 

In  this  book  the  words  "provisional,"  "preliminary," 
"special"  and  "  interlocutory  "  are  used  interchangeably. 
The  words  "perpetual"  and  "final"  are  also  used  as 
synonymous. 

§  5627.    General   Directions  as  to   When   Special   Injunctions 
may  Issue. 

1.  They  never  issue  upon  the  order  of  the  solicitor.  They 
must  always  be  granted  by  a  judge. 

2.  In  rare  cases  they  may  issue  without  notice  and  of 
course  before  appearance. 

3.  They  may  be  issued  on  hearing  before  answer. 

4.  On  the  merits  as  disclosed  by  the  answer. 

5.  Supposing  the  complaint  itself  to  be  clearly  within  the- 
boundaries  of  equity  jurisdiction  and  that  the  facts  are 
clearly  established  to  the  satisfaction  of  the  court,  a  special 
injunction  will  issue  in  all  cases  where  Irreparable  mis- 
chief may  otherwise  ensue.  The  illustrations  may  be  as 
numerous  as  the  subdivisions  of  equity  jurisdiction.  A 
few  general  illustrations  may  suffice. 

To  stay  proceedings  at  laiv  in  any  court  at  home  or 
abroad  where  fraud,  accident  or  mistake  has  intervened  or 
where  discovery  be  necessary,  before  trial,  after  trial,  be- 
fore judgment,  and  indeed  after  judgment.  The  plaintiff 
cannot  wait  and  first  take  his  chance  at  law.  He  must  be 
prompt.  The  courts  of  admiralty  and  bankruptcy  possess 
equity  powers,  and  in  general  no  injunction  will  lie  to  re- 
strain proceedings  there  unless  they  are  very  clearly  con- 
trary to  equity. 

To  protect  remainders,  reversions,  by  staying  waste — 
even  for  the  benefit  of  a  contingent  remainder  or  a  child  in 
ventre  sa  mere — committed  by  under-lessees,  tenants,  and 
indeed  by  a  tenant  for  life  without  impeachment  of  waste, 
for  he  cannot  be  allowed  to  commit  acts  consistent  with  his 
legal  rights  yet  of  manifest  injury  to  the  inlieritance.  He- 
will  therefore  be  restrained  from  pulling  down  houses,  cut- 
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ting  down  trees  planted  for  ornament,  shelter,  etc.,  and 
from  all  wanton  and  wilfull  waste. 

6.  Special  injunctions  can  only  issue  on  bond  with  suffi- 
cient sureties  to  be  approved  and  conditioned  to  indemnify, 
etc.     Act  May  6,  1844,  §  1. 

Save  where  the  State  or  a  city  or  a  county  is  plaintiff. 
Acts  March  17,  1853,  §  1  ;  November  6,  1856,  §  1. 

This  provision  of  the  law  is  occasionally  forgotten.  In 
all  cases  where  the  law  applies  and  it  is  disregarded,  the 
-writ  is  absolutely  void,  for  the  words  of  the  statute  are  ex- 
press and  prohibitory:  "  No  injunction  shall  be  issued,  until, 
etc."  Before  the  required  bond  is  given,  the  judge  has  no 
power  to  issue  the  writ,  and  process  without  authority  is  a 
nullity.  Holl  v.  Holl,  5  Clark,  108  (1851) ;  R.  E.  Co.  v. 
Casey,  26  Pa.  St.,  287  (1856). 

§  5628.  The  Following  May  be  Regarded  as  the  General  Prin- 
ciples Governing  Applications  for  Preliminary  or 
Special  Injunctions  : 

(a)  They  are  always  addressed  to  the  discretion  of  the 
<;ourt. 

(6)  The  court  will  not  decide  doubtful  questions. 

(c)  A  clear  right  must  be  shown  and  immediate  danger 
of  irreparable  injury  apprehended. 

(d)  Acquiescence  or  laches  of  a  plaintiff  will  operate 
against  the  motion. 

§  5629.    When  Special  Injunctions  Cannot  Issue. 

1.  Publicimprovements.  They  can  never  issue  in  Phila- 
delphia to  restrain  ' '  the  erection  or  use  of  any  public 
works  of  any  kind  erected  *  *  *  under  authority  of  an 
act  of  the  Legislature,  until  the  questions  of  title  and 
damages  shall  be  *  *  *  finally  decided  by  a  common-law 
court.  *  *  *  "     Act  April  8,   1846,  §  1. 

Under  this  statute  the  courts  cannot  at  the  instance 
of  a  claimant  of  a  right  of  way  enjoin  the  city  from 
adapting  certain  real  estate  to  the  uses  of  a  public  park. 
Wolbert  v.  Philadelphia,  48  Pa.  St.,  439  (1865).  Nor  from 
repairing  a  bridge.    R.  R.  Co.  v.  Philadelphia,  8  Phila.,  284 
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(1871)  ;  Flanagan  v.  Philadelphia,  Id.,  110  (1870).  Nor 
from  erecting  public  buildings.  Windrim  v.  Philadelphia, 
Id.,  361  (1S71)  ;  Wlieeler  v.  Rice,  Id.,  115  (1871).  Nor 
from  altering  the  channel  of  a  creek  running  through 
the  city.  Sauage  v.  Philadelphia,  16  Phila.,  174  (1883).. 
Nor  from  changing  the  grade  of  a  street.  Rwy.  Co.  v. 
City,  10  Phila.,  37  (1873). 

But  the  provisions  of  the  act  do  not  extend  to  the  clean- 
ing of  the  streets  of  the  city.  Sewage  Co.  y.  Davis,  8 
Phila.,  625  (1871).  Nor  changing  the  location  of  railway 
tracks  of  a  private  corporation  under  an  ordinance.  Rivy. 
Co.  V.  City,  10  Phila.,  70  (1873). 

2.  Criminal  cases.  An  injunction  never  issues  to  stay 
proceedings  in  any  criminal  matter,  save  only  where  the 
plaintiff  in  a  bill  filed,  and  pending  his  application  to  the 
court  of  equity,  proceeds  under  the  criminal  law  for  the 
same  cause.  As  if  a  complainant  having  filed  his  bill  to 
quiet  a  title  should  afterwards  without  withdrawing  his 
bill  rush  to  a  magistrate  for  a  warrant  against  the  same 
defendant  for  the  same  complaint. 

3.  To  restrain  commission  of  crimes.  The  criminal 
law  furnishes  a  much  more  effectual  remedy  to  restrain 
threatened  breaches  of  the  peace  than  could  possibly  be 
secured  by  an  injunction.  On  any  threat  to  commit  an 
assault,  or  a  forcible  entry,  a  warrant  can  at  once  issue  and 
the  offender  held  to  bail  or  imprisoned  in  default  of  bail. 
Hence  no  bill  would  lie  in  any  clear  case  punishable  by 
the  Criminal  Code,  as  threats  to  libel,  etc. 

An  injunction  cannot  be  granted  to  restrain  the  com- 
mission of  an  indictable  offense.  Campbell  v.  Schofield,  29 
Leg.  Int.,  325  (1872)  ;  Sparhcmk  v.  Rwy.  Co.,  54  Pa.  St., 
423  (1867). 

4.  An  injunction  will  not  he  groMted  to  relieve  against 
a  judgment  upon  grounds  available  at  law  or  because  of  an 
error  in  pleading,  or  in  the  management  of  the  case,  or  to 
let  in  new  evidence.  But  if  the  defense  were  not  available 
at  law  and  there  has  been  no  laches,  or  a  fact  was  discovered 
which  could  not  have  been  ascertained  by  due  diligence,  or 
if  it  were  impossible  by  reason  of  the    complication    of 
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accounts  to  present  the  defense,  or  where  there  has  been 
fraud  or  unconscionable  advantage,  an  injunction  may  be 
granted. 

5.  Ignorance  of  law.  An  injunction  will  not  be  granted 
to  stay  action  at  law  upon  an  instrument  of  writing  for  the 
mere  reason  that  it  was  executed  under  a  mistake  of  law. 
Tlie  general  principle  is  ignorantia  juris  non  excusat. 

6.  A  preliminary  injunction  cannot  he  mandatory. 
A  mandatory  injunction  will  not  be  granted  on  a  pre- 
liminary hearing.  Louglilin  v.  R.  B.  Co.,  11  W.  N.,  463 
(1882)  ;  Scott  v.  McCleister,  12  Id.,  236  (1882)  ;  R.  R.  Co. 
V.    Reno,  53  Pa.  St.,  224  (1866) ;  Coal  Co.'s  Appeal,  54  Id., 

183  (186Y) ;  Brown's  Appeal,  62  Id.,  17  (1869)  ;  Andenried 
Y.  R.  R.  Co.,  68  Id.,  370  (1871),  Sharswood,  J. 

This  doctrine  is  doubted  in  Cooke  v.  Boynton,  135  Pa. 
St.,  102  (1890) ;  Mfg.  Co.  v.  Gas  Co.,  139  Pa.  St.,  448  (1890)  ; 
Whiteman  v.  Oas  Co.,  27  W.  N.,  205  (1891).  Professor 
Bispham  in  his  treatise  on  Equity  maintains  that  the 
tendency  of  modern  authorities  is  in  favor  of  granting  a 
mandatory  injunction  on  a  preliminary  motion.  (Chapter 
"Injunctions,"  §  400.) 

It  will  not  be  granted  on  final  hearing  where  it  will 
operate  oppressively  on  defendant,  and  more  damage  be 
4one  than  by  refusing  the  injunction  ;  Mayer's  Appeal,  73 
Pa.  St.,  164  (1873)  ;  see  Turnpike  Co.'s  Appeal,  11  W.  N., 

184  (1881)  ;  nor  where  there  has  been  long  continued  delay 
in  asserting  the  right  ;  Orne  v.  Fridenberg,  143  Pa.  St., 
487  (1891)  ;  nor  where  the  plaintiff's  rights  are  not  clear  ; 
GatzmerT.  Society,  147  Id.,  313  (1892)  ;  and  the  evidence 
conflicting  and  the  right  uncertain  ;  Scranton  v.  Steel  Co., 
J 54  Id.,  171  (1893). 

§5630.    Structure  of  Bill. 

A  plaintiff  who  asks  for  an  injunction  must  state  his 
case  in  the  first  instance,  fully  and  fairly.  The  bill  should 
recite  the  facts  historically  and  with  certainty.  The  right, 
title  or  claim  of  plaintiff  should  be  set  forth  with  accuracy 
and  clearness.     The  fact  that  the  court  has  j  urisdiction  of  the 
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cause  should  clearly  appear.  If  title  deeds  or  written 
instruments  are  referred  to,  the  important  part  should  be 
set  forth  in  hcec  verba,  and  copies  attached  as  exhibits. 

Care  must  be  taken  not  to  overload  the  bill  with  super- 
fluous allegations  and  redundant  statements  or  scandalous  or 
impertinent  matter. 

Distinct  and  independent  matters  should  not  be  joined 
nor  defendants  included  who  have  no  common  interest  in 
the  suit. 

In  England  it  has  been  held  that  the  writ  may  go  out, 
though  not  prayed  for  in  the  bill,  in  rare  and  exceptional 
cases,  such  as  on  a  decree  for  foreclosure,  a  decree  for 
administration  of  assets,  where  a  plaintiff  is  proceeding 
against  a  defendant,  both  at  law  and  in  equity,  at  the  same 
time,  and  for  the  same  matter,  and  being  called  upon  by  the 
defendant  to  elect  which  remedy  he  will  pursue,  chooses 
the  equitable  one,  in  which  case  he  will  be  restrained  from 
further  proceedings  at  law  ;  to  restrain  actions  at  law  ;  to 
recover  damages  for  imprisonment  under  chancery  process 
improperly  issued. 

It  may  be  stated  that  in  Pennsylvania  the  broad  English 
rule  applies,  viz.  :  a  bill  must  be  filed  specially  praying  for 
the  injunction.    B.  R.  Co.'s  Appeal,  62  Pa.  St.,  218  (1869). 

An  injunction  bill  must  be  sworn  to,  otherwise  a  pre- 
liminary injunction  will  not  be  allowed.  Wilcox^s  Appeal, 
12  Atl.  Eep.,  5Y8  (1888). 

The  afifidavit  to  an  injunction  bill  should  not  be  on  in- 
formation and  belief  ;  it  must  be  positive  and  founded  on 
plaintiff's  own  knowledge. 

If  there  are  several  plaintiffs,  the  oath  of  any  one  is 
sufficient. 

Where  a  corporation  is  a  defendant  to  an  injunction  bill, 
a,n  answer  denying  the  averments  of  the  bill  under 
corporate  seal  and  without  oath  is  not  sufficient  upon  a 
motion  to  dissolve.  The  oath  of  an  officer  or  other  person 
acquainted  with  the  facts  is  necessary. 

If  plaintiff  waives  the  verification  to  the  answer,  it  is 
proper  upon  a  motion  to  dissolve  to  give  such  answer  the 
effect  of  a  sworn  denial. 
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§  5631.    Before  Piling  the  Bill  it  must  be  Printed,  except  where- 
Time  does  not  Permit  this  to  be  Done. 

The  prothonotary  shall  not  permit  any  unprinted  plead- 
ings to  be  filed,  saving  *  *  *  bills  for  injunction,  where 
counsel  shall  certify  that  there  has  not  been  time  to  print 
the  same.  And  such  injunction  bills  shall  be  withdrawn 
and  deemed  finally  dismissed  as  of  course,  unless,  within 
twenty  days  after  filing  the  same,  printed  copies  are  filed 
and  served.     Equity  Rule  III.,  §  14. 


§  5632.    Injunction- Afladavit. 

On  an  ex  parte  application  the  bill  of  complaint  must  be 
accompanied  by  affidavits  in  which  the  facts  must  be 
specially  sworn  to.  Kincaicfs  Appeal,  66  Pa.  St.,  411 
(1870) ;  Gilroy's  Aijpeal,  100  Id.,  1  (1882). 

The  general  affidavit  to  the  truth  of  the  bill  is  not  suffi- 
cient. The  charges  of  the  bill  should  be  substantially  re- 
peated in  the  shape  of  a  special  affidavit.  In  patent  cases 
the  plaintiff  must  specially  set  out  not  only  his  invention 
and  patent,  but  he  must  particularly  describe  the  acts  and 
doings  of  the  defendant,  called  an  infringement.  Kirhy  Co. , 
V.  White,  1  McCrary,  160  (1880). 


§  5633.    Form  of  Affidavit  for  Injunction  and  for  Appointment 
of  a  Receiver  in  a  Partnership  Case. 

In  tete  Cotjet  of  Common  Pleas,  No.        ,  of  Cotintt. 

A.  B.         \ 

V.  I  Term,  18     .    No. 

C.  D.  ) 

A.  B.,  the  plaintiflE  above  named,  having  been  duly  sworn  according  to 
law,  doth  depose  and  say  : 

That  on  the  day  of  18    ,  at  the  City  of  ,  the  de- 

fendant, C.  D.,  and  the  deponent  entered  into  a  copartnership  for  (state  the 
business).  The  terms  of  said  copartnership  were  reduced  to  vsriting  and 
were  duly  signed  (and  sealed)  by  said  C.  D.  and  deponent.  A  true  copy  of 
said  articles  of  copartnership  is  attached  to  the  bill  filed  in  this  case  and 
marked  "Exhibit  A." 
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Deponent  further  says  that  he  (here  following  the  articles  aver  that 
the  deponent  did  what  he  was  bound  to  do,  as  that  he  invested  in  the  said 
business  the  sum  of  dollars,  etc.),  and  that  the  deponent  in  all  par- 

ticulars faithfully  kept  and  performed  all  the  stipulations  of  said  agreement 
on  his  part  to  be  kept  and  performed,  said  copartnership  business  was  com- 
menced under  said  articles  (date),  and  was  (or  has  been)  coutiuued  from  that 
date  until  .     Deponent  further  saith  that  on  (date)  he  discovered  that  the 

said  business  had  proved  a  loss  to  said  firm.  Deponent  thereupon  requested 
the  defendant  to  account,  but  the  defendant  has  wholly  refused  to  come  to 
any  account.  (The  facts  vary  in  every  case — the  above  are  only  suggestions, 
as  are  the  following)  :  Although  said  business  was  a  loss,  the  defendant  after 
knowledge  of  that  fact  continued  to  withdraw  from  the  capital  of  said  firm 
sums  amounting  to  dollars.     By  said  conduct  the   defendant  has 

violated  the  said  articles  of  agreement  and  has  produced  the  insolvency  of 
said  firm.  Deponent  further  says  that  the  said  defendant  has  from  tune  to 
time  since  the  commencement  of  the  said  partnership  wasted  and  misman- 
aged the  affairs  of  the  same  and  unjustly  applied  to  his  own  use  from  the 
receipts  and  profits  of  the  said  business  very  large  sums  of  money  greatly 
exceeding  the  proportion  thereof  to  which  he  was  entitled,  and  in  order  to 
conceal  the  same  the  said  defendant,  who  hath  always  had  the  management 
of  the  said  copartnership  books,  hath  never  delivered  a  balance  sheet  thereof 
to  deponent,  or  permitted  deponent  or  the  bookkeeper  of  said  flim  to  pre- 
pare one,  but  hath  always  refused  so  to  do  although  thereunto  fiequently 
requested.  Deponent  further  says  that  he  has  by  himself  and  his  agents 
from  time  to  time  applied  to  the  said  defendant  and  hath  i-equested  bim  to 
come  to  a  full  and  fair  account  in  respect  of  the  said  copartnership  trans- 
action, with  which  just  and  reasonable  request  deponent  hoped  that  the  said 
defendant  would  have  complied  as  in  justice  and  equity  he  ought  to  have 
done  ;  but  so  it  is  that  the  said  defendant  absolutely  refuses  so  to  do,  and  at 
times  pretends  he  hath  not  received  and  applied  to  his  own  use  more  than 
his  due  proportion  of  the  partnership  profits,  whereas  deponent  charges  the 
contrary  thereof  to  be  the  truth,  and  so  it  would  appear  if  the  said  defend- 
ant would  set  forth  a  full,  free  and  true  account  of  all  and  every  his  re- 
ceipts and  payments  in  respect  of  the  said  partnership  tranfiactions  and  of 
the  gains  and  profits  which  have  been  made  since  the  commencement  of  tlie 
said  partnership. 

The  said  defendant  further  pretends  that  the  business  of  said  firm  has 
not  been  productive  of  loss,  and  on  such  pretense  has  continued  to  withdraw 
from  the  capital  of  said  firm  large  sums  of  money,  whereas  the  contrary 
thereof  is  the  truth,  as  would  be  fully  shown  by  a  fair  and  just  account  of 
the  copartnership  transactions  as  aforesaid  ;  and  deponent  charges  that  the 
defendant  hath  in  fact  received  the  sum  of  $  or  thereabouts  beyond 

his  due  proportion  of  the  partnership  profits,  and  that  he  is  now  about  to 
piOL-eed  to  collect  the  partnership  debts  and  mone3's,  whereby  the  balance 
(Uie  from  him  the  said  defendant  will  be  increased  to  the  great  injury  and 
loss  of  deponent,  all  of  which  doings,  acts  and  pretenses  deponent  charges 
are  contrary  to  equity  and  that  the  same  will  produce  irreparable  loss  and 
injury  to  deponent  unless  restrained. 

27 
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And  deponent  charges  that  by  reason  of  the  premises  above  set  forth 
said  firQi  and  copartnership  are  in  law  dissolved,  and  further  deponent  saith 
not. 

Sworn  to  and  subscribed  \ 
before  me  this         day  [•        A.  B. 
of  ,  A.  D.  18      ) 


g  5634.    Kinds  of  Preliminary  Injunctions. 

Preliminary  injunctions  may  be  subdivided  into  two 
beads : 

(a)  Injunctions  granted  ex  parte,  tbat  is,  injunctions 
granted  on  motion  of  plaintiff's  solicitor,  without  notice  to 
the  defendant  or  his  solicitor,  on  the  ground  that  the  in- 
jury about  to  be  committed  is  imminent  and  irreparable, 
.and  there  is  not  sufficient  time  to  give  notice  previous  to 
the  hearing.  Such  injunctions  are  termed  "  ea?  par^e  in- 
junctions." 

(6)  Injunctions  granted  after  service  of  the  bill  on 
defendant  and  notice  of  the  application  and  upon  full  hear- 
ing by  the  court  of  all  the  parties,  but  before  final  decree. 

§  5635.    Ex  parte  Injunctions. 

An  ex  parte  injunction  is  granted  only  in  rare  cases  of 
emergency  where  delay  would  cause  irreparable  injury  or 
where  notice  would  defeat  its  purpose. 

It  is  a  preventive  and  not  a  corrective  remedy.  The  bill 
having  been  filed  and  notice  given,  the  matter  is  lis  jjendens, 
and  if  the  defendant  goes  on,  it  will  be  at  his  own  peril. 

When  an  ex  parte  injunction  is  granted,  "it  shall  be 
taken  to  be  dissolved  if  the  motion  (to  continue  it)  be  not 
argued  within  five  days  after  notice  given,  unless  otherwise 
specially  ordered"  by  the  court.  (§  T5,  Penna.  Equity 
Kules.)  It  may  be  dissolved  within  the  five  days.  McCaU 
V.  Barrie,  M  W.  N.,  419  (1884). 

If  there  has  not  been  time  to  print  the  bill,  a  written 

bill  may  be  filed   with  the  certificate  attached,  that  there 

"has  not  been  time  to  print  the  same"  (Equity  Rule  III., 

,§  14).     The  motion  for  the  injunction  is  then  made,  sup- 
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ported  by  the  bill  and  injunction  affidavits  showing  that 
the  danger  is  imminent  and  that  delay  would  cause  irre- 
parable damage.     Notice  to  defendant  is  not  necessary. 

The  motion  may  be  made  at  chambers.  If  a  strong 
j)riina  facie  case  be  presented,  the  court  may  grant  the 
motion.  The  formal  order  allowing  the  injunction  may 
be  in  these  words  : 

(Caption.) 

And  now  (date)  the  above  cause  having  been  heard  on  bill  and  affi- 
davits on  motion  of  E.  F.  pro  plaintiff,  It  is  ordered  and  decreed  that  a 
preliminary  injunction  issue  upon  security  being  entered  in  the  sum  of 
$ 

(Initials  of  judge.) 

The  order  is  taken  to  the  prothontary  and  the  necessary 
security  entered.  The  prothonotary  will  require  the  usual 
' '  aj^proval  of  surety  "  to  be  filled  up  and  approved  by  a  judge. 

The  security  must  be  real  estate  security  within  the 
county.  A  satisfactory  bond  having  been  executed,  the 
prothouotary  will  issue  the  injunction. 

g  5636.    Service  of  Injunction— Return. 

The  injunction  may  be  served  by  the  plaintiff  or  any  one 
acting  for  him.  The  service  need  not  be  by  the  sheriff. 
It  should  be  served  personally  if  possible.  The  injunction 
being  served,  an  affidavit  of  service  should  be  filed. 

§  5637.    Form  of  Special  Injunction. 

CouNTT  OF  Philadelphia,  ss.  : 

The  Commonwealth  of  Pennsylvania. 

To  (name  of  defendant)  Greeting  : 

"Whekeas,  (name  of  plaintiflE)  has  lately,  that  is  to  say,  in  the  Term 
of  A.D.  1895,  No.  ,  exhibited  his  bill  of  complaint  before  the 

Honorable  the  Judges  of  our  Court  of  Common  Pleas,  No.  ,  for  the 

County  of  Philadelphia,  asking  relief  touching  the  matters  therein  particu- 
larly complained  of  and  set  forth  at  length  :  now,  therefore,  upon  due  con- 
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sideration  thereof,  we  do  command  you  (here  recite  the  decree),  until  the 
further  order  of  said  court  in  the  premises. 

Witness  the  Honorable  ,  President  of  our  said  Court 

at  Philadelphia,  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ninety -five 
(1895). 

L.  M., 
Profhonotary. 

%  5638.    Subsequent  Proceedings. 

The  bill  should  be  promptly  printed,  a  printed  bill  filed 
and  ten  copies  served  on  each  defendant  appearing  by  sepa- 
rate counsel  (§  14,  Penna.  Equity  Eules).  Under  the  Equity 
Eules  this  must  be  done  within  20  days  or  the  bill  will  be 
deemed  "dismissed  as  of  course"  (Id.).  An  ex  parte  in- 
junction lives  only  five  days.  If  counsel  be  not  ready  to 
argue  it  at  the  end  of  that  time  a  written  order  should  be 
presented  to  the  court  to  continue  said  injunction  until 
hearing  and  further  order  of  court. 

Equity  Eule  XIII. ,  §75,  already  cited,  provides  :  "When- 
ever an  injunction  shall  be  granted  without  previous  notice 
to  the  opposite  party,  it  shall  be  taken  to  be  dissolved  if  the 
motion  be  not  argued  within  five  days  after  such  notice 
given,  unless  otherwise  specially  ordered  by  the  court  or 
a  law  judge  thereof." 

The  defendant  is  entitled  to  notice  of  the  continuance  of 
a  five  days'  ex  parte  injunction.  Young  y.  Salber,  2  W. 
N.,  394  (1876). 

§  5639.    Motion  to  Dissolve  Injunction. 

The  motion  to  dissolve  upon  sufficient  cause  may  be 
made  at  any  stage  of  the  proceedings. 

The  better  rule  seems  to  be  that  the  injunction  cannot 
be  dissolved  before  the  answer  is  filed  unless  (a)  upon  its 
face  the  bill  is  wanting  in  equity  to  sustain  the  injunction  ; 
Kneedler  v.  Lane,  3  Grant's  Cases,  526  (1863)  ;  King  v. 
Wimley,  26  Leg.  Int.,  254  (1869)  ;  or  (b)  the  injunction  has 
been  granted  ex  parte.  Heyl  v.  City,  31  Leg.  Int.,  53  ;  10 
Phila.,  112  (1874). 

An  interlocutory  injunction  is  entirely  at  the  discretiou 
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of  tlie  court.  It  is  not  of  right.  It  is  granted  or  dissolved 
at  the  will  of  the  chancellor. 

The  Amendments  of  ISil-t  to  the  Equity  Eules  have  ma- 
terially changed  the  practice  in  regard  to  the  continuance 
or  dissolution  of  preliminary  injunctions.  The  old  practice 
may  be  understood  by  a  reference  to  the  following  decisons  : 

The  filing  of  an  answer  denying  the  facts  and  equity  of 
the  bill  was  not  of  itself  sufficient  to  justify  the  dissolution 
of  the  injunction.  The  answer  was  treated  merely  as  an 
affidavit,  and  counter-affidavits  were  permitted.  Rwy.  Co. 
V.  Land  Co.,  5i  Pa.  St.,  39  (1867)  ;  Waring  v.  Cram,  1  Pars., 
516  (1850)  ;  SmitliY.Cummings,  2  Id.,  92  (1851)  ;  Deschamps 
V.  Eicy.  Co..  SPhila.,  279  (1858)  ;  Phila.  v.  Crump,  1  Brews., 
320  (1866)  ;  GiUas  v.  Hall,  2  Id.,  347  (1870)  ;  Huston  v. 
Huston,  1  W.  N.,  26  (1874) ;  Poor  v.  Carlton,  3  Sumner 
(Circuit  Ct.  U.  S.),  83  (1837) ;  Diller  v.  Rosenthal,  6  Luz. 
Leg.  Peg.,  33  (1876);  Barrett  v.  Assn.,  7  Id.,  143(1878); 
Wissler  v.  Williams,  26  Leg.  Int.,  213  (1869) ;  Dreydoppel 
V.  Young,  37  Id.,  397  (1880)  ;  Rwy.  Co.  v.  Rtay.  Co.,  2Dist. 
Pep.,  774  (1893). 

Where  an  answer  was  not  filed  prior  to  the  motion  to 
dissolve,  the  latter  was  supported  by  affidavits  ;  Holl  v. 
Holl,  1  Phila.,  258  (1851)  ;  and  if  these  denied  the  facts  and 
equity  upon  which  the  injunction  was  granted  the  court 
generally  dissolved  the  injunction.  Ibid.;  Carpenter  v. 
Burden,  2  Pars.,  24  (1843)  ;  Machette  v.  Hodges,  1  Brews., 
313  (1S67). 

If  the  motion  to  dissolve  was  heard  on  bill  and  answer 
only  and  the  answer  fully  denied  the  allegations  and 
equity  in  the  bill,  the  motion  was  granted.  Eshleman  v. 
Poiver  Co.,  1  Lancaster  Law  Review,  26  (1883)  ;  Sigle  v. 
Turnpike  Co.,  3  Id.,  258  (1886) ;  Noble  v.  Becker,  3  Brews., 
550  (1869)  ;  Life  Assn.'s  Appeal,  2  Atl.  Rep.,  59  (1885). 

The  answer  did  not  prevail  if  it  were  not  responsive  to 
the  bill  and  set  up  new  matter.  Luburg's  Appeal,  23  W. 
N.,  454  (1889). 

The  evidence  upon  the  hearing  to  dissolve,  or  to  con- 
tinue, is  no  longer  SLTbmitted  in  the  shape  of  ex  parte 
a,ffidavits. 
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Preliminary  injunctions  may  be  granted  in  accordance  with  the  present 
practice,  on  bill  and  injunction  affidavits  ;  but  upon  the  hearing,  at  the  end 
of  four  days,  or  such  other  time  as  may  be  fixed,  the  evidence  must  be- 
taken subject  to  cross-examination,  and  ex  parte  affidavits  will  not  be  re- 
ceived. Witnesses  may  be  examined  orally  before  the  judge,  or  testimony 
may  be  taken  on  short  rule,  or,  when  necessary,  testimony  may  be  taken 
before  any  person  authorized  to  administer  an  oath,  on  notice  to  the  other 
side  to  appear  and  cross-examine.  In  cases  when  testimony  is  taken  on 
notice  alone,  the  certificate  of  counsel  that  he  had  not  sufficient  time  to 
enter  and  serve  a  rule,  shall  stand  in  lieu  of  such  formal  entry  and  service. 
Amendments  to  Equity  Rules,  adopted  Jan.  15,  1894. 

This  Amendment  is  analogous  to  the  old  equity  rule^ 
which  provided  that  : 

On  all  interlocutory  applications,  as  for  an  injunction,  or  the  appoint- 
ment of  a  receiver,  either  party  shall  be  at  liberty  to  produce  his  witness- 
for  examination  in  open  court  at  the  hearing  of  the  application,  as  to  all 
such  matters  as  could  be  proved  by  their  affidavits,  snbject  to  cross-exam- 
ination as  in  other  cases,  or,  upon  reasonable  notice,  to  requii-e  the  other 
party  to  produce  his  witnesses  for  examination  in  open  court  unless  suffici- 
ent cause  be  shown  to  the  contrary.     Equity  Rule  XI. ,  §  58. 

(This  rule  was  suspended  until  further  orders  by  the  Supreme  Court, 
June  29,  1866,  reserving  to  the  judge  the  right  to  enforce  the  same  at  his 
discretion.) 

In  the  above  Amendment  of  1894  the  Supreme  Court 
undoubtedly  used  the  word  "  preliminary  "  in  the  sense  of 
ex  parte. 

There  is  nothing  in  the  rule  which  forbids  the  reading  of 
an  answer  upon  the  hearing,  but  where  evidence  is  required 
it  must  be  furnished  in  the  manner  directed  by  the  rule. 

§  5640.    Practice  on  Motion  to  Dissolve. 

The  usual  practice  is  to  send  formal  notice  to  the  plain- 
tiff or  his  attorney  of  the  time  when  the  motion  to  dissolve 
will  be  made. 

In  Philadelphia  County  the  motions  to  dissolve,  to  con- 
tinue, or  for  injunctions  other  than  ex  parte,  are  usually 
heard  on  Saturday,  either  at  the  beginning  or  close  of  the 
lists,  as  the  court  ma}'  direct. 

These  motions  need  not  be  ordered  on  the  list. 

If  the  injunction  be  continued,  no  formal  order  is  neces- 
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sary.     If  the  injunction  be  dissolved,  the  following  order 
should  be  entered  : 

(Caption.) 

And  now  (date)  the  above  cause  having  been  heard  upon  bill,  answer 
and  proofs,  on  motion  of  L.  M.., pro  defendant,  the  preliminary  injunction 
granted  (date)  is  now  dissolved. 


§  5641.    Special  or  Preliminary  Injimetions— Practice. 

In  cases  where  an  ex  parte  injunction  is  not  to  be  applied 
for,  it  is  recommended  that  the  bill  of  complaint  be  promptly- 
printed  and  served  and  notice  be  given  to  the  defendant  or 
his  counsel  that  an  application  will  be  made  for  a  prelim- 
inary injunction. 

Under  the  Amendments  to  the  Equity  Eules,  ex  parte 
affidavits  are  1:0  longer  permitted  upon  the  hearing  of  five- 
day  injunctions. 

The  spirit  of  the  rule  should  include  injunctions  applied 
for  after  notice. 

A  motion  for  an  injunction  can  be  made  at  any  time 
before  final  decree.  R.  JR.  Co.  v.  Improvement  Co.,  54  Pa. 
St.,  28  (1866). 

If  the  defendant  has  sufficient  time  to  do  so,  it  is  wise 
for  him  to  file  an  answer.  If  the  answer  be  a  denial  of  the 
facts  or  equity  of  the  bill,  it  will  be  of  considerable  import- 
ance upon  the  hearing. 

If  the  court  adjudge  that  an  injunction  should  issue,  a 
formal  decree  to  that  effect  should  be  entered  ;  the  amount 
of  the  security  will  be  fixed  by  the  court.  The  formal 
decree  is  usually  prepared  by  counsel,  save  where  the  court 
holds  the  papers  for  further  consideration. 

If  the  injunction  be  granted,  a  bond  must  be  entered  in 
the  prothonotary's  office  as  in  ex  parte  injunctions. 

If  up  to  this  time  there  has  not  been  time  to  print  the 
bill,  this  should  be  done  at  once.     See  §  5631. 

If  the  evidence  be  conflicting  or  the  right  or  equity  be  in 
doubt,  the  preliminary  injunction  will  be  dissolved.^  Bed- 
ford V.  Potter,  9  Phila.,  560  (1872)  ;  Berlew  v.  Illuminating 
Co.,  1  0.  C,  651  (1886);  Lutz  v.  IMz,  34  P.  L.  J.,  260 
(1886). 
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Under  the  old  practice,  where  the  defendant's  affidavits 
denied  the  whole  equity  of  the  bill,  an  injunction  would 
not  be  granted  on  a  preliminary  hearing.  Doolittle  v.  Bar- 
nitz,  1  Phila.,  574  (1854)  ;  Butter  v.  Farr,  1  W.  N.,  11 
(1874)  ;  Orth  v.  Carsten,  Id.,  199  (1875)  ;  Conklin  v.  Xing- 
sley,  Id.,  455  (1875). 

Nor  where  in  a  hearing  upon  bill  and  answer  the  latter 
denied  the  whole  bill.  Simpson's  Appeal,  77  Pa.  St.,  270 
(18T5)  ;  Ly7ich  v.  Jennings,  6  W.  N.,  500  (1879). 

An  injunction  will  be  dissolved  where  the  plaintiff  sleeps 
upon  his  rights  after  it  is  granted  and  the  answer  denies 
the  facts  and  equity  of  the  bill.  White  v.  Scliled,  9  W. 
N.,  77  (1880). 

An  injunction  to  prevent  tearing  down  a  dividing 
wall  will  not  be  dissolved  pending  an  appeal  by  the  plaintiff 
from  the  decision  of  the  building  inspectors  to  the  board 
of  surveyors,  under  the  Act  of  May  20,  1857,  the  inspectors 
having  decided  against  the  plaintiff  subsequent  to  the  grant 
of  the  injunction.  Magrath  v.  Cooper,  10  W.  N.,  173 
(1881). 

When  the  injunction  is  refused,  a  formal  decree  should 
be  entered. 

The  refusal  to  grant  an  injunction  upon  an  interlocutory 
application  is  no  bar  to  another  application. 

There  is  no  impropriety  in  making  subsequent  applica- 
tions upon  new  and  important  evidence  being  discovered 
subsequent  to  the  first  application. 

Where  a  defendant  cures  a  defect  upon  which  the  in- 
junction issued,  the  injunction  will  be  practically  super- 
seded.    Meadville's  Appeals,  3  Cent.  Rep.,  532  (1886). 

Where  other  relief  is  sought  the  bill  cannot  be  dismissed 
upon  the  injunction  being  dissolved.  It  will  be  retained 
for  final  hearing. 

In  a  proper  case  the  court  may  grant  or  refuse  the  in- 
junction upon  terms,  retaining  control  of  the  cause  until  its 
order  has  been  complied  with.  Sellers  v.  R.  R.  Co.,  1  W. 
N.,  295  (1875);  Westhaeffer  v.  Rwy.  Co.,  163  Pa.  Rt.,  54 
(1894). 

On  a  motion  to  continue  a  special  injunction,  and  ;  clore 
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answer  or  demurrer  filed,  the  court  cannot  dismiss  the  bill. 
Coal  CoJs  Appeal,  5  W.  N.,  309  (1878). 

§  5642.    Injunotion  Bond. 

The  Act  of  May  6,  ISii,  §  1  (P.  L.,  564),  provides  : 

"  No  injunctions  shall  be  issued  b}-  any  court  or  judge 
until  the  party  applying  for  the  same  shall  have  given  bond 
with  sufficient  sureties,  to  be  approved  by  said  court  or 
judge,  conditioned  to  indemnify  the  other  party  for  all 
damages  that  may  be  sustained  by  reason  of  such  injunc- 
tion. " 

This  act  does  not  apply  to  proceedings  in  which  the  Com- 
monwealth is  plaintiff :  Act  of  March  17,  1S.j3,  §  1  (P.  L., 
208)  ;  nor  in  which  any  city  or  county  of  the  Commonwealth 
is  plaintiff.     Act  of  Nov.  6,  1856,   §  1  (P.  L.,  797). 

The  amount  of  security  to  be  given  on  the  granting  of 
an  interlocutory  injunction  rests  in  the  sound  discretion  of 
^;he  court. 


§  5643.    Form  of  Injunction  Bond. 

Knoiv  all  men  by  these  presents.  That  we,  (name  of  plaintiff),  plaintiff, 
.and  (name  of  surety),  sui-ety,  are  held  and  firmly  bound  unto  (name  of  de- 
fendant), defendant,  in  the  sum  of  dollars  to  be  paid  to  the  said  de- 
fendant his  (successors  or  assigns,)  executors  or  administrators  ;  to  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  and  each  of  us,  our 
and  each  of  our  heirs,  executors  and  administrators,  firmly  by  these  pres- 
ents.    Sealed  with  our  seals.     Dated  the  day  of  A.  D.  189.5. 

Whereas,  the  said  plaintiff  filed  a  bill  of  complaint  in  the  Court  of 

Common   Pleas,  No.  ,  for  the  County  of  Philadelphia,  to 

Term,  18     ,    No.  ,    against  the  said  defendant,  praying,  inter  alia, 

for  an  injunction  to  restrain  the  said  defendant,  his  agents,  employees  or 
servants  as  therein  particularly  set  forth,  which  said  injunction  was  duly 
granted  by  the  said  court,  on  the  entering  of  security  in  the  above-men- 
tioned sum : 

Now,  THE  cONDlTION^  OP  THIS  OBLIGATION  IS  SUCH,  That  if  the  Said  obligors, 
plaintiff  and  surety  shall  indemnify  the  said  defendant  for  all  damages 
which  may  be  sustained  by  reason  of  said  injunction,  then  this  obligation 
to  be  void,  otherwise  it  is  to  remain  in  full  force  and  virtue. 

.Sealed  and  delivered  in    )  (Name  of  plaintiff.)     [seal.] 

the  presence  of  us  :       )  (Name  of  surety.)        [seal.] 
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g  5644.    When  Pinal  Injunction  Refused,   Remedy    for  Dam- 
ages is  on  the  Bond. 

If  the  injunction  is  granted  on  a  preliminary  motion^ 
and  is  refused  finally,  the  remedy  for  damages  is  on  the 
injunction    bond.      Hutchins    v.   Rogers,    23    W.    X.,  T9 
(1887)  ;  Large  v.  Steer,  121  Pa.  St.,  30  (1888) ;  Sensenig  v. 
Parry,  113  Id.,  115  (1886). 

Counsel  fees  paid  by  the  defendant  in  an  injunction 
suit  are  not  an  item  of  damage  in  a  suit  upon  the  injunc- 
tion bond,  when  the  injunction  has  been  dissolved.  Sense- 
nig V.  Parry,  5  Atl.  Rep.,  11  (1886). 

§  5645.    When  Injunctions  will  be  Granted. 

It  would  not  be  possible,  in  a  treatise  .on  Practice,  to- 
om  brace  all  the  various  heads  of  Equity  Jurisprudence, 
under  the  subdivision  "Injunctions."  To  this  end  the 
admirable  treatise  of  "  High  on  Injunctions  "  may  be  con- 
sulted. The  cases  hereafter  referred  to  are  those  which- 
most  frequently  arise  in  practice. 

§  5646.    In  Proceedings  at  Law. 

It  may  be  stated  generally  that  when  no  question  of 
title  is  in  dispute,  and  a  creditor  is  clearly  and  undeniably 
proceeding  against  justice  and  right  to  abuse  the  process, 
of  the  law  to  the  injury  of  another,  equity  will  stay  pro- 
ceedings. Allen  V.  Benners,  10  Phila.,  10  (1873) ;  Walhefs 
Appeal,  112  Pa.  St.,  579  (1886). 

The  bill  should  show  the  precise  state  of  the  pleadings 
in  the  suit  in  which  the  injunction  is  asked,  to  enable  the 
judge  to  decide  upon  the  propriety  of  the  relief  prayed  for 
and  to  fix  the  terms  upon  which  it  will  be  granted.  It 
should  allege  by  whom  and  against  whom  the  action  is 
brought. 

Where  the  injunction  is  to  restrain  the  enforcement  of 
a  judgment  it  should  clearly  show  how  the  judgment  was 
secured,  as  well  as  the  defense  to  it,  and  why  the  defense 
had  not  theretofore  been  offered. 
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§  5647.    When  Proceedings  at  Law  will  Not  be  Enjoined. 

1.  Where  full  relief  can  be  secured  in  the  principal  suit 
without  resort  to  equity.  Vanarsdalen  v.  Whitaker,  10 
Phila.,  153  (1874)  ;  Fallon  v.  Remington,  10  W.  N.,  119 
(1881).     See  Loomis  v.  Loomis,  27  Pa.  St.,  233  (1856). 

Where  a  joint  stock  company  gave  a  mortgage  to  secui-e 
its  indebtedness,  and  then  made  an  assignment  for  the 
benefit  of  creditors,  the  court  refused  to  enjoin  a  sale  under 
the  mortgage  at  the  instance  of  the  assignee,  on  the  alle- 
gation that  the  mortgage  was  ultra  vires.  Fisher's 
Appeal  14  Atl.  Eep.,  225  (1888). 

2.  Where  the  defendant  has  had  his  day  in  court. 
Cheyneij  v.  Wright,  7  Phila.,  431  (1870)  ;  Hetzell  v.  Bentz, 
8  Id.,  261  (1871)  ;  Maher's  Appeal,  2  Central  Eep.,  846 
(1886)  ;  Trullinger  v.  Charles,  129  Pa.  St.,  289  (1889);, 
Waldo  V.  Denton,  135  Id.,  181  (1890).     See  §  5629. 

3.  Where  there  is  an  adequate  remedy  at  law.  Spering 
V.  Kern,  4  Phila.,  388  (1861)  ;  R.  R.  Co.  v.  Thomas,  7 
Phila.,  635  (1869)  ;  Hartnack  v.  James,  8  Id.,  317  (1871)  ; 
Olmsted's  Appeal,  86  Pa.  St.,  284  (1878) ;  Laughlin  v. 
Finley,  6  W.  N.,  144  (IsTS)  ;  Riegel  v.  Riegel,  14  Id.,  303 
(1884)  ;  Beatty's  Appeal,  122  Pa.  St.,  428  (1888)  ;  Pitts- 
burgh's  Appeal,  118  Id.,  458  (1888). 

Equity  will  not  interpose  in  landlord  and  tenant  pro- 
ceedings where  the  remedy  at  law  is  sufficient  ;  Drove 
Yard  Co.'s  Appeal,  123  Id.,  250  (1888)  ;  nor  restrain  sum- 
mary proceedings  by  a  purchaser  at  a  sheriff's  sale  to  secure 
possession  ;  Britzer  v.  Breneman,  9  Lancaster  Bar,  182 
(1878);  Brady  v.  Weightman,  8  Phila.,  322  (1871).  See 
Walsh  V.  Rice,  1  Lackawanna  Legal  Record,  62  (1878)  ; 
nor  where  the  proper  remedy  is  by  appeal  or  certiorari ; 
WolfY.  Schleiffer,  2  BreAvs.,  563  (ISCD)  ;  Eyster's  Appeal, 
65  Pa.  St.,  473  (1870)  ;  Broiun's  Appeal,  66  Id.,  155  (1870) ; 
Koehl  V.  Inman,  8  Phila.,  234  (1871)  ;  nor  will  tiie  writ 
issue  to  restrain  the  publication  of  libellous  or  defamatory 
statements,  concerning  letters  patent  for  infringement  of 
which  a  suit  has  been  brought  by  plaintiffs  and  is  pending  ; 
charges  of  libel  and  slander  are  peculiarly  adapted  to  and  re- 
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quire  trial  by  jury  ;  and  since  there  is  an  adequate  remedy 
at  law,  equity  would  not  be  justified  in  extending  the 
remedy  of  injunction  to  such  cases.  Kidd  v.  Horry,  18 
W.  N.,  287  (I'sse). 

4.  Unless  there  be  special,  irreparable  damage.  Kenah 
Y.  Gunson,  40  Leg.  Int.,  271  (1883)  ;  Guttendag  v.  Iron 
Co.,  36  Id.,  323  (1879).  See  McDowell's  A]ppeal,  123  Pa. 
St.,  381  (1889). 

5.  Simple  contract  creditors  or  attaching  creditors  have 
no  standing  to  enjoin  a  judgment  creditor  from  proceeding 
by  due  course  of  law  to  obtain  satisfaction  of  his  judgment. 
Artman  v.  Giles,  155  Pa.  St.,  410  (1893)  ;  Greenoff's 
Appeal,  157  Id.,  41  (1893). 

It  has  always  been  the  practice  in  Pennsylvania,  for  a 
judgment  creditor  to  seize  and  sell  in  satisfaction  of  his 
debt,  any  real  estate  in  which  his  debtor  has  an  interest, 
and  such  creditor  cannot  be  enjoined  from  proceeding  with 
his  execution  though  there  be  a  question  of  title  raised, 
since  it  can  afterwards  be  determined  in  an  action  of 
ejectment.  Ta?/Zor'sJ.j>pea?,  93 Pa.  St.,  21(1880) ;  Wiser's 
Appeal,  8  W.  N.,  354  (1880)  ;  Wiser's  Appeal,  9  Id.,  508 
(1881)  ;  Small's  Appeal,  9  Atl.  Eep.,  337  (1887). 


§  5648.    When  Proceedings  at  Law  will  be  Enjoined. 

An  injunction  will  be  granted  to  restrain  the  execution 
of  a  writ  of  possession  in  favor  of  a  fraudulent  purchaser  at 
sheriff's  sale.     Gordon  v.  Baugher,  2  W.  N.,  14  (1875). 

The  writ  will  be  granted  to  restrain  the  execution  of  a 
habere  facias  against  one  not  a  party  to  the  judgment ; 
King  v.  Wimley,  26  Leg.  Int.,  254  (1869)  ;  or  to  restrain  the 
Tinlawful  sale  by  execution  of  property  exempt  by  law. 
Wissler V.Williams,  Id.,  213  (1869). 

An  injunction  to  restrain  a  sheriff's  sale  under  an 
irregular  proceeding  claimed  to  cast  a  cloud  upon  the  title 
of  the  owner,  was  granted  in  iiZbtfstorj's  Appeal,  6  AV.  N., 
162  (1878).  See  Taylor's  Appeal,  93  Pa.  St.,  21  (1880)! 
An  injunction  may  be  awarded  where  property  belonging  to 
a  corporation  and  necessary  for  its  existence  and  essential 
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for  the  enjoyment  of  its  franchises  is  levied  upon  to  be  sold 
apart  from  its  franchises.  Fire  Ins.  Patrol  v.  Boyd,  44 
Leg.  Int.,  253  (1887),  a&.vmed.in Boyd's  Ajjpeal,  15  Atl.  Rep., 
736  (1S8S).     See  Neal's  Appeal,  121j  Pa.  St.,  64  (1889). 

An  execution  creditor  can  be  enjoined  from  selling  fix- 
tures as  personal  property.  Landell  v.  Harrison,  40  Leg. 
Int.,  4  (1883)  ;   Witmer's  Appeal,  45  Pa.  St.,  455  (1863). 

An  assignment  for  the  benefit  of  creditors  passes  title  to 
personal  property  in  another  State,  and  a  creditor  will  be 
enjoined  from  levying  an  execution  in  such  other  State  upon 
property  there.  MacDonaldY.  Furbush,  26  W.  N.,  120 
(1890). 

Where  the  legal  title  of  a  judgment  representing  trust 
funds  is  in  the  name  of  the  cestui  que  trust,  on  the  applica- 
tion of  the  trustee,  equity  will  enjoin  its  collection  by  the 
cestui  que  trust.     Reeser's  Appeal,  5  Atl.  Eep.,  445  (1886). 

Bills  to  enjoin  proceedings  at  law  have  almost  entirely 
disappeared,  and  their  place  has  been  taken  by  the  rule  tO' 
open  the  judgment  and  let  the  defendant  into  a  defense. 
This  rule  is  an  example  of  the  Pennsylvania  system  of  ad- 
ministering equity  under  common-law  forms.  It  was  in- 
vented in  the  absence  of  a  court  of  chancery,  as  a  substitute 
for  a  bill  in  equity  to  enjoin  proceedings  at  law.  Chief 
Justice  Woodward,  in  Cochran  v.  Eldridge,  49  Pa.  St., 
365  (1865),  asserted  the  right  of  the  courts  of  Pennsylvania 
to  exercise  in  this  form  all  the  powers  of  a  court  of  chancery 
to  relieve  against  judgments  obtained  by  fraud.  Formerly, 
the  action  of  the  court  was  not  reviewable,  except  in  cases 
of  excess  of  authority,  and  it  has  been  held  that  an  applica- 
tion to  open  a  judgment  was  not  a  b^ir  to  a  subsequent  bill 
in  equity  for  the  same  relief.  Wistar  v.  McManes,  54  Pa. 
St.,  318  (1867).  The  Act  of  April  4,  1877  (P.  L.,  53),  allows 
an  appeal  to  the  unsuccessful  party  in  the  rule  to  open  a 
judgment  entered  upon  a  warrant  of  attorney  or  on  a  judg- 
ment note,  and  the  Act  of  May  20, 1891  (P.  L.,  101),  permits 
an  appeal  in  all  cases  of  applications  for  opening  judgments 
of  any  kind.  The  effect  of  these  statutes  upon  the  ques- 
tion of  a  subsequent  bill  for  the  same  matter  may  be  of 
considerable  importance. 
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In  cases  where  the  bill  may  be  preferable,  a  form  may 
readil}^  be  prepared  from  the  directions  given  in  §§  3359  to 
3362,  Brews.  Prac,  Vol.  II. 

§  5649.    Patents— Jurisdiction    to     Prevent    Infringements  of 
Patents. 

The  right  to  interfere  by  injunction  in  the  cases  of  in- 
fringement of  patents  is  exercised  by  the  United  States 
courts  alone. 

The  State  courts  have,  however,  jurisdiction  to  deter- 
mine questions  of  title  or  contract  rights  pertaining  to 
patents. 

On  this  subject  the  books  teem  with  differing  opinions. 
Some  judges  have  denounced  the  interference  of  a  court  of 
equity  until  the  right  has  been  established  at  law.  Others 
have  said  that  an  undoubted  possession  under  color  of  title 
is  ground  enough  to  enjoin. 

§  5650.    When  G-ranted  in  Patent  Cases. 

In  the  United  States  courts  it  has  been  held  that  the 
plaintiff's  title  and  defendant's  infringement  must  be  ad- 
mitted or  be  so  clear  as  to  leave  no  doubt.     Parker  v.  Sears, 

1  Fisher's  Patent  Cases,  93  (1850) ;  American  Pavement 
Co.  V.  City,  4  Fisher's  Patent  Cases,  189  (18T0) ;  Bailey  Co. 
V.  Adams,  3  Banning  &  Arden,  96  (1877). 

A  preliminary  injunction  is  never  issued  as  of  course. 
Hovey  v.  Stevens,  1  Woodbury  &  Minot,  290  (1846)  ;  Pull- 
man V.  Bait.  &  O.  B.  B.  Co.,  4  Hughes,  236  (1880). 

Where  the  defendant's  exhibits  establish  the  infringe- 
ment, the  plaintiff  is  entitled  to  an  injunction.  'iVeeks  v. 
Buffalo  Scale  Co.,  11  Fed.  Eep.,  901  (1880). 

The  patent  must  be  strengthened  by  a  decree  after 
judicial  investigation,  or  by  exclusive  possession  for  some 
time.     Ghrover  &  Baker  Sewing  Machine  Co.  v.  Williams, 

2  Fisher's  Patent  Oases,  138  (1860)  ;  Doughty  v.  West,  2 
Fisher's  Patent  Cases,  653  (1865) ;  Batton  v.  Silliman,  3 
Wall.  Jr.  Eep.,  124  (1855). 
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Injunction  allowed  where  patent  sustained  by  long 
acquiescence,  by  a  decree,  and  where  the  infringement 
"was  palpable.  American  Shoe  Tip  Co.  v.  National  Co.,  11 
Official  Gazette,  Y40  (1877). 

Where  there  is  no  objection  to  the  patent  and  the 
infringement  is  clear,  there  need  be  no  proof  of  exclusive 
possession  or  of  a  former  decree.  New  York  Sugar  Co.  v. 
American  Co.,  10  Fed.  Eep.,  835  (1882). 

§  5651.    Former  Decisions  Sustaining  the  Patent 

may  be  relied  on  for  granting  a  preliminary  injunction. 
Blanchard  v.  Reeves,  1  Fisher's  Patent  Cases,  103  (18.50)  ; 
Thaijer  v.  Wales,  9  Blatchford's  C.  C.  Eep.,  170  (1871) ; 
Thompson  v.  Mendelsohn,  5  Fisher's  Patent  Cases,  187 
(1S71)  ;  Cary  v.  Lowell  Co.,  32  Official  Gazette,  1009 
(1SS5);  Cook  v.  Ernest,  2  Official  Gazette,  89  (1872); 
Lantern  Co.  v.  Miller,  8  Fed.  Eep.,  314  (1881)  ;  Atlantic 
Co.  V.  Goodyear,  13  Official  Gazette,  45  (1877)  ;  Dziff  v. 
Calkins,  25  Official  Gazette,  601  (1883)  ;  Penna.  Salt 
Co.  V.  Myers,  1  W.  K.,  377  (1875) ;  Goodyear  v.  Hulli- 
hen,  2  Hughes,  492  (1874)  ;  Gibson  r.  Belts,  1  Blatchford's 
C.  C.  Eep.,  163  (1846)  ;  Robertson  v.  Hill,  4  Official  Gazette, 
182  (1873)  ;  Jones  v.  Merrill,  8  Official  Gazette,  401  (1875)  ; 
Coburnv.  Clark,  15  Fed.  Eep.,  804  (1883);  U.  S.  Co.  v. 
King,  17  Blatchford's  C.  C.  Eep.,  55  (1879)  ;  Green  v. 
French,  16  Official  Gazette,  215  (1879)  ;  Goodyear  v.  Hons- 
inger,  2  Bissell,  1  (1867)  ;  Colgate  v.  Gold  Co.,  16  Blatch- 
ford's C.  C.  Eep.,  503  (1879)  ;  Clarke  v.  Johnson,  Id.,  495 
(1879) ;  Poppenhusen  v.  Falke,  4  Blatchford's  C.  C.  Eep., 
493  (1857)  ;  Parker  v.  Brant,  1  Fisher's  Patent  Cases, 
58  (1850)  ;  Sickles  v.  Tileston,  4  Blatchford's  C.  C.  Eep., 
109  (1857) ;  Van  Hook  v.  Pendleton,  1  Blatchford's  C.  C. 
Eep.,  187(1846) ;  Clum  v.  Brewer,  2  Curt.,  506  (1855) ;  Orr 
V.  Littlefield,  1  Woodbury  &  Minot,  13  (1845) ;  Poppenhusen 
T.  New  York  Co.,  4  Blatchford's  C.  C.  Eep.,  184  (1858)  ; 
Hodge  \.  Hudson  River  Co.,  6  Id.,  165  (1868);  Potter  v. 
Fuller,  2  Fisher's  Patent  Cases,  251  (1862)  ;  Gibson  v.  Van 
Dresar,  1  Blatchford's  C.  0.  Eep.,  532  (1850). 
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A  decree  establishing  the  patent  in  a  former  suit  is  re- 
garded with  favor  in  a  second  suit.  Blaisdell  v.  Dows,  4 
Banning  &  Arden,  499  (1879)  ;  American  Co.  v.  City,  4 
Fisher's  Patent  Cases,  189  (1870)  ;  Sargent  Mfg.  Co.  v. 
Woodruff,  5  Bissell,  446  (1873)';  Plimpton  v.  Winslow,  3 
Fed.  Rep.,  333  (1880)  ;  Ladd  v.  Cameron,  25  Fed.  Rep.,  37 
(1885). 

g  5652.    Decision  of  Patent  Oface. 

Many  cases  might  be  cited  on  this  point.  It  is  sufficient 
to  note  that  "the  grant  of  letters  patent  is  prima  facie 
evidence  that  the  patentee  is  the  first  inventor  of  the 
device  described  and  of  its  novelty."  Smith  v.  Goodyear 
Co.,  93  U.  S.,  486  (1876) ;  Lehnbeuter  y.  Holthaus,  105  U. 
S.,  94  (1881).  These  cases  are  affirmed  as  recently  as 
April  1894,  in  Morgan  v.  Daniels,  153  U.  S.,  123,  where 
Mr.  Justice  Brewek  adds:  "Not  only  is  the  burden  of 
proof  to  make  good  this  defense  (of  prior  invention)  upon 
the  party  setting  it  up,  but  it  has  been  held  that  every 
reasonable  doubt  should  be  resolved  against  him." 

§  5653.    General  Cases  vrhere  Injunctions  were  Allowed. 

In  case  of  doubt  as  to  validity  of  patent,  an  order  was 
made  that  an  injunction  should  issue  in  default  of  defend- 
ant giving  security.  Swift  v.  Jenks,  19  Fed.  Rep.,  643 
(1884)  ;  Greenivood  v.  Bracher,  1  Id.,  861  (1880). 

Injunction  allowed,  although  bill  was  pending  in  another 
district  for  another  infringement,  where  the  patent  had 
been  sustained  in  the  former  district  in  a  previous  suit. 
Pemia.  Salt  Co.  v.  Myers,  1  W.  N.,  377  (1875). 

So  the  writ  may  be  granted  where  the  only  defense  was 
a  question  of  priority  of  invention  which  had  been  decided 
against  the  defendant  by  the  patent  office.  Greenwood  v. 
Bracher,  1  Fed.  Rep.,  857  (1880). 

Where  there  is  no  defense,  exclusive  possession  entitles 
the  plaintiff  to  an  injunction  against  an  infringer.  Miller 
V.  Pulp  Co.,  1  Holmes,  142  (1872) ;  ^Miite  v.  Heath,  10  Fed. 
Rep.,  291  (1882) ;   Y/eston  v.  Wliite,  13  Blatch.,  4i8  (1876). 
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In  a  clear  case  the  injunction  was  granted  prior  to  issue 
of  the  patent.     Sargent  v.  Seagrave,  2  Curtis,  553  (1856). 

Averment  that  extension  was  procured  by  fraud,  the  ex- 
tension standing  unrepealed,  is  no  answer  to  motion  for 
injunction.     CHhson  v.  Crifford,  1  Blatch.,  529  (1850). 

The  approaching  expiration  of  the  patent  has  been 
regarded  as  an  element  for  granting  the  injunction. 
American  Middling  Co.  v.  Christian,  4  Dillon,  461  (1877). 

§  5654.    When   Preliminary   Injunctions   may  be   Befased   in 
Patent  Cases. 

Injunctions  are  not  granted  in  the  first  instance  when 
patent  has  not  been  adjudicated,  unless  strong  reasons  ap- 
pear. Crowell  V.  Harlow,  18  Official  Gazette,  466  (1880)  ; 
Serrell  v.  Collins,  4  Blatchford's  C.  0.  Eep.,  62  (1857). 

The  infringement  must  be  clear  where  there  is  nothing 
but  acquiescence  to  support  the  patent.  Burleigh  Co.  v. 
Lovdell,  1  Holmes,  450  (1875). 

An  insufficient  description  of  the  improvement  in  the 
specification  filed  in  the  patent  office  defeats  the  motion. 
Isaacs  V.  Cooper,  4  Washington  C.  C.  Eep.,  259  (1821). 

The  writ  will  not  be  granted  when  it  is  clear  that  the 
final  decree  would  be  for  defendant.  Celluloid  Co.  v.  Good- 
year Co.,  13  Blatchford's  0.  C.  Eep.,  389  (1876) ;  Interna- 
tional Co.  V.  Mills,  22  Fed.  Eep.,  659  (1884). 

§  5655.    A  Fair  Doubt  Defeats  the  Motion, 

Western  Union  Co.  v.  Baltimore  Co.,  25  Fed.  Eep.,  30 
(1885)  ;  Cooper  v.  Mattheys,  8  Law  Eeporter  (0.  S.),  413 
(1842) ;  Cross  v.  Livermore,  9  Fed.  Eep.,  607  (1881) ;  Beane 
V.  Orr,  9  Official  Gazette,  255  (1875)  ;  Ogle  v.  Ege,  4  Wash- 
ington C.  C.  Eep.,  584  (1826)  ;  Bradley  Co.  v.  Charles  Par- 
ker Co.,  17  Fed.  Eep.,  240  (1883)  ;  Dodge  v.  Card,  1  Bond, 
393  (1866) ;  Hardy  v.  Marhle,  10  Fed.  Eep.,  752  (1882) ; 
Marks  v.  Corn,  11  Id.,  900  (1881)  ;  Pullman  v.  Bait.  Co.,  4 
Hughes,  236  (1880)  ;  Crowell  v.  Harlow,  18  Official  Gazette, 
466  (1878)  ;  McGuire  v.  Eames,  15  Blatchford's  C.  0.  Eep., 
312  (1878) ;  Brewster  v.  Parry,  14  Fed.  Eep.,  694  (1882) ; 
Gunn  V.  Savage,  25  Fed.  Eep.,  101  (1885) ;  Jones  v.  Hodges, 
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1  Holmes,  37  (1871) ;  New  York  Co.  v.  Magowan,  23  Fed. 
Eep.,  596  (1884)  ;  Fates  v.  Wenhvorth,  1  Holmes,  96  (1872)  ; 
Blingworth  v.  Spaulding,  9  Fed.  Eep.,  154  (1881)  ;  Smith 
V.  Cummings,  1  Fisher's  Patent  Cases,  152  (1852)  ;  Parker 
V.  Sears,  1  Fisher's  Patent  Cases,  93  (1850) ;  Union  Co.  v. 
Binney,  5  Fisher's  Patent  Cases,  166  (1871) ;  Winans  v. 
Eaton,  1  Fisher's  Patent  Cases,  181  (1854)  ;  Sullivan  v. 
Bedfield,  1  Paine,  441  (1825)  ;  Biddle  v.  Ash,  2  Ash.,  211 
(1838)  ;  Brown's  Appeal,  62  Pa.  St.,  17  (1869) ;  Harkinson's 
Appeal,  78  Id.,  196  (1875)  ;  Waring  v.  Cram,  1  Parsons, 
516  (1850)  ;  Baxter  r.  Buchanan,  3  Brew.,  435(1869) ;  Moore 
T.  Railway  Co.,  3  Phila.,  210(1858);  Cooper  v.  Railroad 
Co.,  Id.,  262  (1858) ;  Windrim  v.  Phila.,  8  Id.,  361  (1871)  ; 
McDonald  v.  Bromley,  6  Id.,  302  (1867)  ;  Volmer  v.  Oreer, 
7 Id.,  453(1870);  Kelly  v.  Long,  Id.,  455  (1870);  Johnson 
-V.  Kier,  3  Pitts.  Eep.,  204  (1870). 

The  same  principle  was  recognized  in  Oermantown 
Water  Co.  v.  McCallum,  5  Phila.,  93  (1862).  Afterwards 
in  the  same  case  a  final  injunction  was  granted.  54  Pa. 
St.,  40  (1867). 

§  5656.    Denial  of  Plaintiff's  Bight— Irreparable  Injury. 

A  denial  by  defendant  of  plaintiff's  right  to  the  patent 
as  the  true  inventor  defeats  the  motion.  American  Car- 
pet Co.  V.  Beale,  5  Banning  &  Arden,  529  (1880). 

The  injury  must  be  irreparable  to  justify  the  grant  of 
the  writ.  Zinsser  r.  Cooledge,  17  Fed.  Eep.,  538  (1883)  ; 
Blake  v.  Greenwood,  14  Blatchford's  C.  C.  Eep.,  342  (1877)  ; 
New  York  Grape  Co.  v.  American  Grape  Co.,  10  Fed.  Eep., 
835  (1882) ;  Pullman  v.  Bait.  Co.,  4  Hughes,  236  (1880). 

"When  plaintiff  would  suffer  no  irreparable  injury  and 
no  exclusive  possession  in  him  is  shown,  and  no  former 
decree  is  pleaded,  an  injunction  will  be  refused.  Earth 
Closet  Co.  V.  Fenner,  5  Fisher's  Patent  Cases,  15  (1871). 

§  5657.    Where  the  Defendant  -would  be  Irreparably  Injured 
by  an  injunction,  it  will  be  refused.     Batten  v.  Silliman,  3 
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Wall.  Jr.,  124  (1855) ;  Swift  v.  Jenks,  19  Fed.  Eep.,  641 
(1SS4). 

But  where  the  defendant  would  be  merely  injured  it 
will  be  granted.  Potter  v.  Fuller,  2  Fisher's  Patent  Cases, 
251  (1862). 


§  5658.  Form  of  Bill  for  Injunction,  Account,  etc,  in  Patent 
Case,  the  Patent  having  been  Sustained  in  Former 
Cases — Decrees  for  Injunction,  etc. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania : 

The  E.  Company,  a  corporation  duly  organized  and  existing  under  and 
hy  virtue  of  the  laws  of  the  State  of  New  York,  and  having  its  principal 
place  of  business  in  the  City  of  New  York,  and  The  E.  Company  of  Phila- 
■delphia,  a  corporation  organized  and  existing  under  the  laws  of  the  State 
of  Pennsylvania,  and  having  its  principal  place  of  business  in  the  City  of 
Philadelphia,  in  said  last-named  State,  bring  this  their  bUl  of  complaint 
against  ,  and  an  inhabitant  of  this  district. 

And  thereupon  your  orators  complain  and  say  : 

I.  As  your  orators  are  informed  and  believe,  prior  to  the  day  of 

,  T.  E.,  a  citizen  of  the  United  States,  then  residing  at  ,  in 

the  County  of  and  State  of  ,  now  of  ,  in  the  County 

of  ,  in  said  State,  was  the  true,  original  and  first  inventor  of  a  cer- 

tain new  and  useful  improvement  in  which  was  not  known  or  used 

in  this  country,  and  was  not  patented  or  described  in  any  printed  publica- 
tion in  this  or  any  foreign  country  before  his  invention  or  discovery 
thereof,  and  which  was  not  in  public  use  or  on  sale  more  than  two  years 
prior  to  his  appUcation  for  letters  patent  of  the  United  States  therefor,  and, 
being  such  inventor,  the  said  T.  E.  appHed  on  said  day  of 

to  the  Commissioner  of  Patents  of  the  United  States  for  letters  patent  for 
said  invention  or  improvement,  and  fully  and  in  all  respects  complied  with 
all  the  requirements  of  the  law  in  that  behalf,  and  especially  made  oath 
that  he  verily  beUeved  himself  to  be  the  true,  original  and  first  inventor 
of  the  said  improvement,  and  also  paid  into  the  ti-easury  of  tlie  United 
States  the  fees  required  by  law,  and  presented  to  the  said  Commissioner  of 
Patents  a  petition  setting  forth  his  desire  to  obtain  an  exclusive  property 
in  said  improvement,  and  praying  that  letters  patent  might  for  that  pur- 
pose be  granted  imto  him,  and  also  delivered  and  filed  in  said  office  of  the 
Commissioner  of  Patents  a  written  description  of  his  said  improvement  in 
such  full,  clear  and  exact  terms  as  to  enable  any  person  skilled  in  the  art 
with  which  the  said  improvement  is  most  nearly  connected  to  make  and 
use  the  same,  which  description  was  duly  signed  by  the  said  T.  E.  and 
attested  by  two  witnesses. 

II.  Due  examination  was  made  as  to  the  novelty  and  utility  of  the  said 
invention  or  improvement  by  the  Commissioner  of  Patents,  as  provided  by 
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law,  and  the  said  T.  E.  was  adjudged  to  be  entitled  to  letters  patent  for 
said  invention  or  improvement,  and  thereupon  the  said  Commissoner  of 
Patents  caused  letters  patent,  bearing  date  the  day  of  ,  and 

numbered  ,  to  be  made  out,  issued  and  delivered  to  the  said  T.  E., 

in  due  form  of  law  in  all  respects,  in  the  name  of  the  United  States  of 
America,  and  under  the  seal  of  the  Patent  Office  of  the  United  States,  and 
which  said  letters  patent  were  signed  by  the  Secretary  of  the  Interior  of 
the  United  States,  and  countersigned  by  the  Commissioner  of  Patents  ;  and 
the  said  letters  patent  did  grant  to  the  said  T.  E.,  his  heirs  and  assigns,  for 
the  term  of  seventeen  years  from  the  date  thereof,  the  exclusive  right  to 
'  make,  use  and  vend  the  said  invention  throughout  the  United  States  and 
the  Territories  thereof,  as  by  a  certified  copy  of  said  letters  patent  in  court 
to  be  produced  will  more  fully  appear. 

III.  Your  orator.  The  E.  Company,  is,  by  virtue  of  mesne  assignments 
in  writing,  duly  executed  and  duly  recorded  in  the  Patent  Office,  the  sole 
and  exclusive  owner  of  said  letters  patent,  as  by  certified  copies  of  said 
assignments  in  court  to  be  produced  will  more  fully  appear.  And  your 
orator.  The  E.  Company  of  Philadelphia,  is  the  sole  and  exclusive  licensee 
to  use  and  vend  under  said  letters  patent,  in  and  for  the  City  of 

Philadelphia  in  said  district. 

rV.  Your  orators  are  now  by  virtue  of  the  premises  the  sole  and  ex- 
clusive owners  of  the  letters  patent  before  mentioned,  and  of  all  claims  for 
infringement  or  violation  thereof  by  the  sale  or  use  of  the  covered 

thereby  in  the  territory  described  in  the  next  preceding  paragraph,  and 
are  entitled  to  sue  for  and  recover  said  claims  to  their  own  use. 

V.  Your  orators  and  their  predecessors  in  interest  have  expended  large 
sums  of  money  in  practicing  said  invention  and  introducing  the  same  into 
public  use,  and  the  same  is  of  great  public  utility,  and  has  made  practical 
and  commercial  the  ,  and  the  construction  of  ,  which  before 
the  invention  or  discovery,  by  the  said  T.  E.,  of  the  improvement  covered 
by  said  letters  patent  had  not  been  accomplished. 

VI.  And  your  orators  further  show  that  from  the  beginning,  your 
orator,  The  E.  Company,  adopted  a  certain  definite  policy  for  carrying  on 
its  business,  to  which  it  has  consistently  adhered  ;  it  granted  no  Uoenses  to 
manufacture  under  letters  patent  No.  except  to  a  single 
authorized  manufacturer,  and  no  licenses  to  manufacture  have  been 
granted  except  to  said  single  manufacturer.  It  further  adopted  the  policy 
of  granting  exclusive  rights  to  use  and  sell,  in  certain  limited  territory,  to 
licensees  who  were,  by  the  terms  of  their  contract  of  license,  bound  to 

.    Your  orator.  The  E.  Company  of  Philadelphia,  has  been  one  of 
said  licensees  since  the  year  ,  having  exclusive  rights  as  aforesaid. 

VII.  Your  orator.  The  E.  Company  of  Philadelphia,  was  incorporated 
on  the  day  of  ,  for  the  purpose  of  ,  and  of  acquiring 
the  exclusive  right  to  use  and  vend  in  the  City  of  Philadelphia  the  vnrious 
inventions  covered  by  letters  patent  owned  by  your  orator,  The  E.  Com- 
pany, and  its  predecessor  in  interest,  and  especially  the  inventions  of  T.  E., 
including  the  invention  covered  by  said  letters  patent  numbered 

for  the  purpose  of  its  said  business  ;  and  your  said  orator  has  been  engaged 
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in  the  business  aforesaid  under  such  license  ever  since  the  day  of 

,  and  has  since  continued  to  carry  on  business  under  such  license, 
and  is  now  carrying  on  the  same.  Your  said  orator  has  paid  large  sums  of 
money  for  such  exclusive  right,  believing  that  it  secured  thereby  the 
monopoly  under  such  letters  patent,  and  during  their  terms,  of  the  business 
of  within  said  territory. 

VIII.  Your  said  orator,  acting  under  said  license,  installed  and  equipped 
a  central-station  plant  in  said  City  of  Philadelphia,  in  the  years 

using  and  employing  embodying  the   invention   covered  by  said 

letters  patent  numbered  ,  which  plant  was  started  in  ,  and 

since  that  time  your  said  orator  has  enlarged  and  extended  said  plant  to 
meet  the  demands  of  the  public. 

IX.  The  principal  business  of  your  said  orator  has  been  the  furnishing 
of  ,  in  accordance  with  said  letters  patent  numbered  ,  being 
supplied  by  your  said  orator  to  such  users  or  customers  who  have  paid  to 
your  said  orator  for  the  use  of  an  amount  determined  by  the  length 
of  such  use  or  by  .  Your  said  orator  has  also  sold  such  to 
users  thereof  .  But,  notwithstanding  the  ability  and  desire  of  your 
said  orator  to  supply  such  demands,  other  persons  or  corporations  sought 
to  deprive  your  said  orator  of  the  business  and  profits  which  it  was  legally 
entitled  to  enjoy  exclusively  under  said  license  by  using  or  selling,  or  in- 
ducing others  to  use  or  sell,  in  your  said  orator's  territory,  such  in 
infringement  of  your  said  orator's  rights  under  its  various  letters  patent, 
and  especially  under  said  letters  patent  numbered 

X.  As  your  orators  are  informed  and  believe,  the  defendant,  prior  to 
commencement  of  this  action  and  subsequent  to  the  day  of  , 
and  beginning  on  or  about  and  continuously  since  said  last- 
mentioned  date  and  within  said  district  and  within  the  territory  in  which 
your  orator.  The  E.  Company  of  Philadelphia,  then  had  and  now  has  the 
exclusive  right  to  use  and  vend  under  said  patent  aforesaid,  has  unlawfully 
and  wrongfully  and  without  the  license  or  consent  of  your  orators,  or  of 
their  predecessors  in  interest,  and  against  the  will  of  your  orators,  and  with 
full  knowledge  of  the  claims  of  your  orators  under  the  said  letters  patent, 
and  with  full  knowledge  that  the  rights  conferred  by  said  letters  patent 
would  be  asserted  and  maintained  by  your  orators,  and  with  full  knowl- 
edge of  the  extent  and  result  of  the  efforts  of  your  orator.  The  E.  Company 
of  Philadelphia,  in  establishing  the  business  in  said  territory,  and  in 
supplying  said  ,  and  with  intent  to  injure  your  said  orators'  business 
in  that  regard,  by  permanently  diverting  and  depriving  it  of  a  portion  of 
its  business  and  rights  as  aforesaid,  used  and  caused  to   be  used  many 

which  severally  were  constructfed  according  to,  and  contained  and 
employed  the  invention  covered  by,  said,  letters  patent  and  secured  by  the 
claims  thereof,  in  violation  and  infringement  of  the  said  letters  patent  and 
of  the  exclusive  rights  secured  thereby  to  the  said  T.  E.  and  to  your  orators 
by  the  assignments  and  licenses  aforesaid,  and  is  now  daily  engaged  in  the 
■using  of  such  ;  but  how  many  of  such  the  said  defendant 

has  so  used  or  caused  to  be  used  your  orators  are  ignorant  and  cannot  set 
forth,  and  therefore  pray  a  discovery  thereof  ;  but  your  orators  aver,  on 
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information  and  beUef,  that  the  said  defendant  has  so  used,  or  caused  to  be 
used,  a  large  number  thereof,  and  that  the  said  defendant  has  derived,  and 
is  deriving,  large  profits  therefrom,  but  to  what  amount  your  orators  are 
ignorant  and  cannot  set  forth,  and  your  orators  have  mcurred  large 
damages  thereby,  and  have  also  been  unlawfully  deprived,  and  are  now 
being  daQy  unlawfully  deprived,  of  the  just  and  full  benefits  of  their  m- 
vestments  and  efforts  as  aforesaid,  and  of  the  full  benefit  of  the  public  use 
of  said  ,  which,  but  for  the  said  wrongful  acts  and  domgs  of  the 

said  defendant,  your  orators  would  have  received  and  enjoyed. 

XI.  And  your  orators  further  aver,  upon  information  and  belief,  that 
all  or  many  of  the  so  used  by  the  said  defendant  were  made  and 
sold  by  some  one  of  the  said  defendants  in  the  suits  hereinafter  mentioned, 
and  were  and  are  the  same  kind  of  as  were  in  said  suits  enjoined, 
and  that  before  and  while  using  the  same  the  said  defendant  had  knowledge 
of  such  suits  and  was  notified  by  your  orators  to  desist  and  refrain  from 
such  infrmgement.    The  said  defendant  now  uses,  and  has  in  the  past  used, 

manufactured  by  manufacturers  who  have  been  enjoined  under 
said  letters  patent   from   manufacturing   precisely  similar  ,   and 

identical  in  construction  and  mode    of  operation  with  sa 

enjoined. 

XII.  Heretofore,  and  in  the  month  of  ,  The  E.  Company,  the 
predecessor  of  your  orator,  E.  Company,  commenced  a  suit  inequity 
in  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
New  York  against  the              Company  upon  the  said  letters  patent  No. 

,  and  such  proceedings  were  had  therein  that  on  the  day 

of  ,  a  decree  was  made  establishing  the  validity  of  the  said  letters 

patent  and  the  title  of  the  said  The  E.  Company  thereto,  and  the  fact 
of  the  infringement  thereof  by  said  defendant  therein,  and  awarding  a  per- 
petual injunction  against  further  infringement  of  said  patent,  and  which 
said  decree  was,  on  the  day  of  ,  affirmed  by  the  United 

States  Circuit  Court  of  Appeals  for  the  Second  Circuit,  and  now  remains  in 
fuU  force  and  virtue,  as  by  copies  of  the  decrees  of  the  said  courts  hereto 
annexed  and  made  part  hereof,  and  marked  respectively  "  Schedule  A" 
and  "  Schedule  B,"  will  more  fully  and  at  large  appear ;  a  writ  of  injunc- 
tion, in  accordance  with  said  decree  of  said  Circuit  Court,  was  duly  issued 
against  said  The  Company,  and  was  duly  served,  and  now  remains 

in  full  force  and  virtue. 

XIII.  Heretofore,  and  on  the  day  of  ,  your  orator.  The 
E.  Company,  and  E.  Company,  which  was  and  is  the  sole  licensed  manu- 
facturer under  said  letters  patent,  commenced  a  suit  in  equity  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  New  York  against 
the  Company  upon  said  letters  patent  No.  ,  and  thereafter 
moved  in  said  suit  for  a  preliminary  injunction  against  the  said 
Company  to  restrain  its  violation  of  said  letters  patent  by  the  manufacture, 
use  and  sale  of  covered  thereby.  On  the  hearing  of  such  motion, 
and  in  order  to  facilitate  the  final  determination  of  the  questions  thereby 
presented,  the  said  Circuit  Court,  on  ,  made  upro  forma  order  grant- 
i  ig  said  injunction  and  staying  the  operation  thereof  until  the  decision  of 
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the  Circuit  Court  of  Appeals,  as  by  copy  of  said  order  hereto  annexed  and 
made  part  hereof,  and  marked  "Schedule  C,"  will  more  fully  and  at  large 
appear  ;  a  writ  of  injunction  in  accordance  with  said  order  was  thereupon 
duly  issued   and  served.      Thereafter  the  said  Company  appealed 

from  such  order  to  the  United  States  Circuit  Court  of  Appeals  for  the  Sec- 
ond Circuit,  and  such  appeal  was  argued,  and  thereafter  said  last-named 
court,  on  the  day  of  ,  affirmed  the  said  order  of  the  said 

Circuit  Court,  with  modifications  (as  by  a  copy  of  said  order  hereto  annexed 
and  made  part  hereof,  and  marked  "  Schedule  D,"  will  more  fully  and  at 
large  appear),  and  thereby  such  stay  was  ipso  facto  terminated  and  the 
said  writ  of  injunction  became,  and  was,  and  now  remains,  operative  and 
in  fun  force.  A  mandate  was  issued  in  accordance  with  said  order  of  said. 
Circuit  Court  of  Appeals,  and  upon  the  filing  of  said  mandate  in  said  Cir- 
cuit Court,  the  said  Circuit  Court  amended  its  order  of  in  accord- 
ance therewith,  as  by  a  copy  of  said  order  of  said  Circuit  Court  hereto 
annexed  and  made  part  hereof,  and  marked  "Schedule  E,"  will  more  fully 
and  at  large  appear. 

XIV.  And  your  orators  further  aver  that  preliminary  injunctions  have 
been  granted  by  the  United  States  Circuit  Court  for  the  Southern  District 
of  New  York,  not  only  against  manufacturers  of  ,  but  also  against 
users  of  such  ,  embodying  the  invention  of  said  patent,  and  that  re- 
straining orders  and  preUminary  injunctions  have  been  granted  in  suits 
upon  said  patent  against  infringers  thereof  by  other  courts. 

XV.  Your  orators  aver  that  the  defendant  continues  to  use  in 
violation  and  infringement  of  said  letters  patent,  and  refuses,  though  hav- 
ing knowledge  of  the  pendency  of  the  said  suits  and  of  the  decrees  and 
orders  therein,  to  desist  from  such  use,  though  warned  and  requested  so  to 
do,  or  to  pay  to  your  orators  such  gains  and  profits,  by  means  whereof  the 
defendant  has  injured  and  is  still  greatly  injuring  your  orators,  and  has 
deprived,  and  is  still  depriving,  your  orators  of,  and  has  prevented,  and  is 
still  preventing,  your  orators  from  receiving  the  gains  and  profits  from 
their  said  investments,  expenditures  and  efforts,  and  from  the  use  of  the 
exclusive  right  to  use  the  invention  and  improvement  claimed  in  said 
letters  patent  which  your  orators,  but  for  the  said  wrongful  acts  of  the  said 
defendant,  would  have  obtained  and  received.  Your  orators  aver  that  the 
defendant,  tmless  restrained  by  a  writ  of  injunction  issuing  out  of  this 
court,  will  continue  to  use  or  cause  to  be  used  large  numbers  of  such 

in  violation  and  infringement  of  said  letters  patent,  and  will  thereby  cause 
irreparable  injury  to  your  orators'  exclusive  rights  as  aforesaid. 

1.  Your  orators  pray  that  the  said  defendant  may  be  compelled  by  a 
decree  of  this  court  to  account  for  and  pay  over  to  your  orators  all  such  gains 
and  profits  as  have  accrued  or  arisen  to  or  been  earned  or  received  by  the 
defendant,  or  to  which  may  be  entitled  by  reason  of  such  unlawful 

use  of  said  made  in  accordance  with  the  improvement  described  and 

claimed  in  said  letters  patent,  and  all  such  gains  and  profits  as  your  orators 
would  have  received  but  for  the  said  unlawful  acts  and  doings  of  the  said 
defendant,  and  also  all  the  damages  which  your  orators  may  have  sus- 
tained, or  shall  or  may  sustain,  by  reason  of  the  infringement  by  the  said 
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defendant  of  the  said  letters  patent ;  and  that  the  said  defendant  and 
attorneys,  solicitors,  servants,  agents  and  workmen,  and  each  of 
them,  may  be  perpetually  enjoined  and  restrained,  by  the  decree  and  injunc- 
tion of  this  court,  from  directly  or  indirectly  using,  or  causing  to  be  used, 
any  made  in  accordance  with  or  embodying  or  containing  any  of  the 

inventions  or  improvements  described  and  claimed  in  said  letters  patent, 
and  from  infringing  upon  or  violating  the  said  letters  patent  in  any  way, 
and  that  all  the  in  possession  made  in  accordance  with  the 

said  letters  patent,  may  be  forthwith  destroyed  or  delivered  up  to  your 
orators,  and  that  the  defendant  may  be  decreed  to  pay  the  costs  of  this  suit, 
and  that  your  orators  may  have  such  other  relief  as  the  equity  of  the  case 
may  require,  or  as  to  your  Honors  may  seem  meet. 

3.  To  the  end,  therefore,  that  the  said  defendant  may,  if  can, 

show  why  your  orators  should  not  have  the  relief  hereby  prayed,  and  may 
full,  true,  direct  and  perfect  answer  make,  but  not  under  oath  (the  oath  being 
hereby  expressly  waived),  according  to  the  best  of  knowledge,  re- 

membrance, information  and  belief,  respectively  to  the  several  matters  here- 
inbefore averred  and  set  forth,  may  it  please  your  Honors  to  grant  to  your 
orators  a  writ  of  subpoena  ad  respondendum  issuing  out  of  and  under  the 
seal  of  this  honorable  court,  directed  to  the  said  defendant  ,  com- 

manding to  appear  and  make  answer  to  this  bill  of  complaint,  and 

to  perform  and  abide  by  such  orders  and  decrees  herein  as  to  this  court 
may  seem  required  by  the  principles  of  equity  and  good  conscience  ;  may 
it  please  your  Honors  also  to  grant  to  your  orators  a  provisional  or  prelim- 
inary injunction,  issuing  out  of  and  under  the  seal  of  this  honorable  court, 
enjoining  and  restraining  the  defendant  and  attorneys,  solicitors, 

servants,  workmen  and  agents,  and  each  of  them,  to  the  same  purport, 
tenor  and  effect  hereinbefore  prayed  in  regard  to  said  perpetual  injunc- 
tion. 

And  your  orators  will  ever  pray. 

(Signature  of  sohcitor.) 

In  Witness  Whereof,  Your  orators  have  caused  this  bill  to  be  signed  by 
,  who  is  the  secretary  of  your  orator,  E.  Company,  and  by 
who  is  the  president  of  your  orator,  The  E.  Company  of  Philadelphia. 

(Signatures.) 


United  States  of  America, 

Southern  District  op  New  York, 

City  and  County  op  New  York, 


On  this  day  of  1894,   before  me    personally  appeared 

,  the  secretary  of  the  plaintiff,  The  E.  Company,  named  in  the  fore- 
going bill  of  complaint,  and  who  has  signed  the  same,  and  he  being  by  me 
duly  sworn,  did  depose  and  say  that  he  had  heard  the  said  bill  read  and 
knew  the  contents  thereof,  and  that  the  same  was  true  of  his  own  knrv"-i. 
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■edge,  except  as  to  the  matters  which  are  therein  stated  on  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

And  he  did  further  depose  and  say  that  he  did  verily  believe  that  T.  E. 
was  the  original  and  first  inventor  of  each  and  every  of  the  inventions  and 
improvements  described  in  the  said  letters  patent  in  said  biU  referred  to, 
-and  recited  in  the  claims  thereof. 

(Signature  of  deponent.) 

Subscribed  and  sworn  to  before  me,  \ 
this  day  of  ,  18     .  (. 

(Signature  of  Notary,)         ) 
[SEAL.]  Notary  Public,  Neir  York  County. 

(Like  affidavit  for  the  officer  of  the  other  complainant.) 


SCHEDULE  A. 

Intbrlocuxory  Decree. 

At  a  stated  term  of  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  in  the  Second  Circuit,  held  at  the  United 
States  Court-room,  in  the  City  of  ,  on  the  day  of  ,  in 

the  year  of  our  Lord 

Present — The  Hon.  ,  Circuit  Judge. 

The  E.  Company,  Complainant,    )      t     -p     -j. 

The  Company,  Defendant.  > 

This  cause  having  been  brought  to  a  hearing  on  the  pleadings  and  proofs 
lierein,  and  having  been  argued  by  counsel  for  the  respective  parties, 

It  is,  on  motion  of  ,  solicitors  for  the  complainant,  ordered,  ad- 

judged and  decreed  as  follows  : 

That  letters  patent  of  the  United  States  No.  ,  granted  and  issued 

on  the  twenty -seventh  day  of  January  1880,  to  T.  E.,  for  ,  are  good 

and  valid  in  law. 

That  T.  E.  was  the  first  and  original  inventor  and  discoverer  of  the  said 
improvement  as  described  and  claimed  in  said  letters  patent,  and  that  the 
complainant,  The  E.  Company,  is  the  exclusive  owner  of  said  letters  patent. 

That  the  said  The  Company,  defendant  herein,  has  infringed 

upon  said  letters  patent,  and  upon  the  exclusive  rights  of  the  complainant 
under  the  same,  by  manufacturing,  using  and  selling  embodying 

and  containing  the  invention  and  improvement  set  forth  in  said  letters 
patent,  and  particularly  recited  in  claim  2  thereof. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  complainant 
recover  of  the  defendant  the  profits,  gains  and  advantages  which  the  de- 
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fendant  has  received  or  made,  or  which  have  arisen  or  accrued  to  it  fromi 
said  infringement  since  the  acquirement  by  complainant  of  title  to  said, 
patent, 

And  also  that  the  complainant  do  recover  from  the  defendant  the  dam- 
ages sustained  by  it  by  reason  of  said  infringement. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  complainant- 
recover  of  the  defendants  its  costs  and  charges  and  disbursements  in  this 
suit,  to  be  taxed. 

And  it  further  ordered,  adjudged  and  decreed,  at  the  request  of  the 
solicitors  of  both  parties,  that  it  be  referred  to  ,  one  of  the  masters- 

of  this  court,  residing  at  the  City  of  ,  to  ascertain  and  take  and  state 

and  report  to  the  court  an  account  of  the  said  profits,  and  also  the  amount, 
of  damages  sustained  by  said  complainant  from  said  infringement. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  complainant, 
on  such  accounting,  have  the  right  to  cause  an  examination  of  the  defend- 
ant, through  its  officers,  agents  and  servants,  ore  tenus,  or  otherwise. 

And  also  the  production  of  the  books,  vouchers  and  documents  of  said 
defendant,  and  that  the  said  defendant  attend,  for  such  purpose,  before  said, 
master  from  time  to  time,  as  said  master  shall  direct. 

And  it  is  also  further  ordered,  adjudged  and  decreed  that  a  perpetual 
injunction  be  issued  in  this  suit  against  the  said  defendant,  restTaining  it 
and  its  servants,  agents,  attorneys,  workmen  and  employees,  and  each  and 
every  of  them,  from  making,  constructing,  using,  vending,  delivering, 
working  or  putting  into  practice,  operation  or  use  the  said  invention  or 
improvement  as  recited  in  the  second  claim  of  the  said  patent,  or 
containing,  using  or  employing  said  invention  and  improvement,  or  made- 
in  accordance  therewith,  or  like  or  similar  to  those  which  it  has  heretofore- 
made,  used  or  sold,  or  caused  to  be  made,  used  or  sold,  in  infringement  of 
said  patent,  and  from  in  any  way  infringing  the  said  second  claim  of  said, 
patent  No.  ,  or  the  rights  of  the  complainant  under  the  same. 

(Signature  of  judge.) 

(Print  endorsement  and  file  marks.) 


SCHEDULE  B. 

At  a  stated  term  of  the  United  States  Circuit  Court  of  Appeals  for  the- 
Second  Circuit,  held  in  the  Court-rooms  in  the  City  of  ,  on  the 

day  of 


Present — Hon.  and  Hon.  judges. 

The  Company,  Appellant, 

V. 

The  E.  Company,  Respondent. 


This  case  having  come  on  to  be  heard  on  appeal  from  the  decree  of  the- 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
entered  herein 

Now,  on  motion  of  ,  solicitors  for  respondent,  it  is  ordered  that 
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said  decree  be,  and  the  same  hereby  is,  aflarmed,  with  costs  of  this  court, 
and  that  a  mandate  issue  to  said  Circuit  Court,  directing  said  court  to  pro- 
ceed herein  according  to  law. 

(Signatures  of  judges.) 
(Print  endorsement  and  file  marks.) 


SCHEDULE  C. 
United  States  Ciecdit  Court,  Southbkn  District  of  New  York. 

The  E.  Company  and  E.  Company,  ) 

V.  y         In  Equity. 

Company.  ) 

The  bUl  of  complaint  in  this  case  having  been  duly  filed  and  a  subpoena 
duly  issued  and  served  upon  defendant,  and  a  motion  for  a  preliminary  in- 
junction having  been  brought  before  this  court  for  hearing  on  the 
day  of  ,  upon  the  bill  of  complaint  and  upon  the  affidavits  of 

for  the  complainants  ;  and  the  affidavits  of  for  the  defendant, 

and  the  exhibits  and  documents  therein  referred  to  and  the  answer  of  the- 
defendant  ; 

And  ,  Esqs.,  appearing  for  the  complainants  ;  and  ,Esqs., 

appearing  for  the  defendant ; 

And  the  court  feeling  assured  that  by  granting  a,  pro  forma  order  for 
an  injuactionpendenfe  lite,  without  trying  or  hearing  the  questions  involved, 
an  appeal  therefrom  promptly  taken  to  the  Circuit  Court  of  Appeals  for  the- 
Second  Circuit  wUl  be  called  and  heard  as  a  preferred  case  at  the  head  of 
the  calendar  of  that  court  for  the  session  beginning  ,  and  no  opposi- 

tion being  offered  to  such  course  to  facilitate  a  determination  of  the  ques- 
tions presented  : 

It  is  ordered  that  an  injunction  jjendenfe  lite  issue,  as  prayed  for  in  the 
bill  of  complaint  herein. 

And  it  is  further  ordered  that  upon  the  issuing  of  said  injunction  the 
operation  of  the  same  shall  be  stayed  until  the  day  of  ,  or 

such  day  thereafter  as  the  Circuit  Court  of  Appeals  shall  first  assemble,  and 
that  this  stay  shall  then  ipso  facto  terminate  unless  the  defendant  has  per- 
fected its  appeal  (and  said  case  is  ready  to  be  called  for  argument  in  its  due 
order  as  a  preferred  case  on  the  calendar  on  that  date),  and  defendant  then 
stands  ready  to  argue  the  same,  in  which  case  this  stay  shall  continue  until, 
said  appeal  is  decided  by  the  Appellate  Court. 

(Signature  of  judge.) 

(Print  endorsements  and  file  marks.) 


SCHEDULE  D. 
At  a  stated  term  of  the  United  States  Circuit  Court  of  Appeals,  for  the- 
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Second  Circuit,  held  in  the  Court-rooms  in  the  City  of  ,  on  the 

day  of 

Present — Hon.  ,  Hon.  and  Hon.  ,  judges. 

The  E.  Company  and  E.  Company, 
Complainants  and  Appellees, 

V. 

Company,  Defendant  and 
Appellant. 

This  cause  having  come  on  to  he  heard  on  appeal  from  the  order  of  the 
■Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
-entered  herein  ,  granting  a  preliminary  injunction  against  the  de- 

fendant, and  counsel  for  the  respective  parties  having  been  heard  by  the 
court  upon  the  said  appeal,  it  is  ordered  that  tlie  said  injunction  order 
appealed  from  be  modified  so  as  to  cover  only  made  in  infringe- 

ment of  the  second  claim  of  the  patent  in  suit,  and  also  by  inserting  a 
provision  reserving  the  right  to  the  defendant  to  move  hereafter  for  the 
vacation,  suspension  or  modification  of  the  injunction  upon  proof  of  specific 
instances  of  refusal  on  the  part  of  the  complainants,  or  either  of  them,  to 
supply  the  of  the  patent  upon  terms  reasonable  under  the  oircum- 

fitances  of  the  particular  case,  ,  and  that  the  order  as  so  modified 

be  afSrmed. 

And  it  is  further  ordered  that  a  mandate  issue  to  the  said  Circuit  Court, 
directing  the  said  court  to  modify  the  said  injunction  order  as  above  stated, 
and  to  proceed  herein  according  to  law  and  justice  and  to  the  opinion  of 
this  court. 

(Signatures  of  judges.) 
for  Appellees. 

for  Appellant. 
(Print  endorsements  and  file  marks.) 

SCHEDULE  E. 
United  States  Cibcuit  Court,  Southern  District  of  New  York. 
The  E.  Company  and  E.  Company  \ 


V.  y        In  Equity. 


Company. 

Upon  fiUng  the  mandate  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit  in  this  case,  and  upon  motion  of  Messrs. 
sohcitors  for  the  complainants,  it  is  ordered  that  the  injunction  order  here- 
tofore made  on  the  day  of  ,  be,  and   the  same   hereby  ia, 
amended  so  as  to  read  as  follows  : 

Ordered,  that  the  defendant  be  enjoined  pendente  lite  from  infringing 
the  second  claim  of  the  patent  in  suit,  letters  patent  No.  ,  granted 

*o  T.  E.,  ,  with  leave  to  the  defendant  to  move  hereafter  for  the 

vacation,  suspension  or  modification  of  the  said  injunction,  upon  proof  of 
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specific  instances  of  refusal  on  the  part  of  the  complainants,  or  either  of 
them,  to  supply  the  of  the  patent  upon  terms  reasonable  under  the 

circumstances  of  the  particular  case, 

And  it  is  further  ordered  that  the  writ  of  injunction  pendente  lite  here- 
tofore issued  and  now  in  force  (the  same  having  been  so  drawn  as  to  cover 
only  the  second  claim  of  the  patent  in  suit)  continue  in  force  until  the 
further  order  of  this  court. 

(Signature  of  judge.) 

(Print  endorsements  and  file  marks.) 

§  5659.    Copyrights — Jurisdiction — Essentials  of  Bill,  etc. 

The  jurisdiction  of  equity  over  infringement  of  statutory 
copyrights  is  exercised  solely  by  the  Federal  courts.  The 
common-law  right,  that  is,  the  right  of  literary  property 
which  every  author  has  in  his  manuscript  prior  to  its 
publication,  may  he  enforced  and  protected  in  the  State 
courts. 

The  essential  requisites  to  relief  by  injunction  are  : 

1.  Strict  compliance  with  statutory  requirements  as 
necessary  to   the   vesting  of  the   right. 

2.  That  the  work  is  of  a  literary  or  partly  literary  and 
partly  mechanical  nature. 

3.  That  it  is  original  and  the  exclusive  property  of 
plaintiff,  free  from  the  charge  of  being  a  colorable  or  servile 
imitation  of  another's  work  and  free  from  piracy. 

4.  That  plaintiff's  title  is  clear  and  he  has  not  been 
guilty  of  laches. 

5.  That  the  infringement  is  palpable  and  will  produce 
irreparable  damage. 

It  is  not  incumbent  on  plaintiff  to  stale  specifically  in 
his  bill  the  particular  parts  of  the  work  alleged  to  be 
pirated.  A  general  allegation  and  verification  of  the 
rival's  works  by  affidavit  is  enough. 

In  deciding  the  question  as  to  granting  the  injunction, 
the  true  test  is,  has  a  piracy  been  committed  ?  While  the 
subject  of  copyrights  is  not  an  extended  one,  the  question 
of  what  constitutes  a  piracy  is  a  very  refined  and  compli- 
cated one. 

Where  it  appears  to  the  court  that  both  parties  are 
wrong-doers  and  in  pari  delicto,  equity  will  not  interfere. 
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§  5660.    Form  of  Bill  to  Enjoin  tHe  Infringement  of  a  Copy- 
right. 

In  the  Circuit  Coubt  op  the  United  States  fob  the  District 

OP  Pennsylvania. 

In  Equity. 


A.  B.,  residing  (place),  and  a  citi- 
zen of  the  State  of  , 
against 

C.  D.,  residing  (place),  and  a  citi- 
zen of  the  State  of  , 


Sessions,  1895.     No. 


To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States,  in 
and  for  the  '  District  of  Pennsylvania : 

A.  B.,  residing  at  ,  in  the  State  of  ,  and  a  citizen  of  said 

State,  brings  this  his  bill  of  complaint  against  C.  D.,  of  ,  in  the  State 

of  ,   and  a  citizen  and  inhabitant  of  the  District  of  said 

State.  And  thereupon  your  orator  complains  and  says  that  on  or  before  the 
day  of  your    orator  was  the  author  (or  compiler  or  pro- 

prietor) of  a  certain  book  (or  other  subject-matter  of  copyright)  entitled 
(set  forth  title  as  registered),  and  that  being  such  he  did,  prior  to 
the  publication  thereof  as  hereinafter  mentioned,  deposit  a  printed  copy  of 
the  title  thereof  on  the  day  of  in  the  Office  of  the  Librarian 

of  Congress  of  the  United  States  at  Washington,  D.  C. ,  and  did  also  within 
ten  days  after  the  publication  of  said  book  (or  map,  etc.),  to  wit,  on  the 
day  of  ,  deposit  with  the  said  Librarian  of  Congress,  in  his 

office  aforesaid,  two  printed  copies  of  the  best  edition  of  said  book  (or  map, 
etc.),  then  published,  and  in  all  other  respects  complied  with  the  require- 
ments of  the  acts  of  Congress  and  statutes  in  such  case  made  and  provided, 
and  thereafter  received  from  the  Librarian  of  Congress  aforesaid  a  certi- 
ficate of  such  copyright  entry  bearing  date  ,  and  being  as  follows  : 
{here  set  forth  certificate). 

Your  orator  also  avers  he  did  in  each  and  every  copy  published  of  said 
book  give  notice  of  such  copyright  by  printing  upon  the  title  page  as 
required  by  law  the  words  "  Entered  according  to  the  Act  of  Congress  in 
the  year  18  ,  by  A.  B.,  in  the  Office  of  the  Librarian  of  Congress  at 
Washington,  D.  C." 

And  your  orator  charges  by  force  and  virtue  of  such  copyright  entry 
and  by  the  laws  of  the  United  States  he  became  entitled  for  himself  and  his 
heirs  and  assigns  to  the  exclusive  right  and  liberty  of  printing,  reprinting, 
copying,  publishing,  completing  and  vending  the  same  for  the  period  of 
twenty-eight  years  thereafter,  to  wit,  from  the  aforesaid  date  of  copy- 
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light  entry  of  title  as  hereinbefore  recited,  which  term  has  not  yet  expired. 
{If  the  plaintiflE  derives  title  by  assignment  of  copyright  the  foregoing 
must  be  changed  to  meet  tlie  facts.) 

Your  orator  further  avers  that  he  has  invested  and  expended  large 
sums  of  money,  and  has  been  to  great  trouble  and  expense  in  and  about 
said  copyrighted  book,  in  the  preparation  and  pubHcation  of  the  same,  and 
in  introducing  it  to  the  public,  and  that  said  book  has  been  and  is  of  great 
benefit  and  advantage  to  your  orator  and  to  the  public  ;  and  that  the  public 
have  generally  acknowledged  and  acquiesced  in  the  aforesaid  rights  of  your 
■orator,  and  your  orator  believes  that  he  will  reaUze  large  gains  and  profits 
therefrom  if  piracy  and  infringement  by  said  defendant  and  others  shall  be 
prevented. 

And  your  orator  fiu'ther  shows,  upon  information  and  belief,  that  the 
defendant,  well  knowing  the  premises  and  rights  secured  as  aforesaid  to 
your  orator,  but  contriving  and  intending  to  injure  your  orator,  and  to  de- 
prive him  of  the  profits,  benefits  and  advantages  which  might,  and  other- 
wise would  accrue  to  your  orator  as  aforesaid,  after  the  grant  of  said  copy- 
right and  before  the  commencement  of  this  suit,  did,  at  (place),  without  the 
Ucense,  and  against  the  will  of  your  orator,  and  in  violation  of  his  said 
rights,  and  in  infringement  of  said  copyright,  unlawfully,  wrongfully 
and  injuriously  print,  publish,  offer  for  sale  and  sell  books  which  are 
•exact  fac-simUe  copies  of  your  orator's  said  copyrighted  book,  or  sub- 
stantial portions  thereof.  (If  only  a  part  of  the  work  is  pirated,  state  such 
part.) 

And  your  orator  further  shows,  upon  information  and  belief,  that 
subsequent  to  the  grant  of  said  copyright,  the  defendant  at  ,  in  the 

said  District  of  ,  and  elsewhere,  to  wit :  ,  has  offered 

for  sale,  and  is  now  offering  for  sale,  and  intends  to  continue  to  offer  for 
sale,  and  to  seU  books  which  are  copied  and  pirated  from  your  orator's  said 
copyrighted  book,  or  substantial  portions  thereof,  and  whicli  contain  all 
the  essential  features  thereof. 

AU  which  actings  and  doings  of  the  defendant  are  in  violation  of  your 
orator's  exclusive  rights  as  aforesaid,  and  to  your  orator's  great  and  irrepar- 
able damage,  loss  and  injury  ;  by  which  acts  he  has  been  and  now  is  being 
deprived  of  great  gains  and  profits  which  might,  and  otherwise  would, 
have  been  obtained  by  your  orator,  but  which  have  been  received  and 
enjoyed  by  the  defendant  by  and  through  his  unlawful  acts  and  doings 
aforesaid. 

And  your  orator  further  shows  unto  your  Honors,  on  information  and 
belief,  that  the  defendant  has  made  and  reahzed  large  profits  and  advan- 
tages from  said  infringement,  but  to  what  extent,  and  how  much  exactly, 
and  how  many  of  said  books  he  has  made  and  sold,  your  orator  does  not 
know,  but  praya  a  discovery  thereof.  And  your  orator  says  that  the  in- 
fringement of  said  copyright  by  said  defendant,  and  his  other  aforesaid 
unlavTful  acts  in  disregard  and  defiance  of  the  rights  of  your  orator 
in  the  premises,  has  had  the  effect  to  encourage  and  induce  others  to 
infringe  said  copyright  in  disregard  of  your  orator's  rights  in  the 
premises. 
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All  which  acts  and  doings  are  contrary  to  equity  and  good  conscience, 
and  tend  to  the  manifest  injury  of  your  orator  in  the  premises. 

Forasmuch  as  your  orator  can  have  no  adequate  relief,  except  in  this 
court,  and  to  the  end,  therefore,  that  the  defendant  may,  if  he  can  show 
why  your  orator  should  not  have  the  relief  hereby  prayed,  and  may  make 
a  full  disclosure  and  discovery  of  all  the  matters  aforesaid,  and  upon  his 
oath  and  according  to  the  best  and  utmost  of  his  knowledge,  remembrance, 
information  and  belief,  full,  true,  direct  and  perfect  answers  make  to  the 
matters  hereinbefore  stated  and  charged,  and  that  the  defendant  may  be 
decreed  to  account  for  and  pay  over  the  income  or  profits  thus  unlawfully 
derived  from  the  violation  of  your  orator's  exclusive  rights  aforesaid,  and 
be  restrained  from  any  further  violation  of  said  rights,  your  orator  prays 
that  your  Honors  may  grant  a  writ  of  injunction,  issuing  out  of  and  under 
the  seal  of  this  honorable  court,  perpetually  enjoining  and  restraining  the 
said  defendant,  his  clerks,  attorneys,  agents,  servants  and  workmen  from 
any  further  printing,  publishing  or  selling  in  any  manner  of  said  copy- 
righted book,  or  any  part  thereof,  in  violation  of  your  orator's  rights  as 
aforesaid. 

And  your  orator  further  prays  that  a  provisional  or  preliminary  injunc- 
tion be  issued  restraining  the  said  defendant  from  any  further  infringement 
of  said  copyright  pending  this  cause,  and  for  such  other  and  further  relief 
as  the  equity  of  the  case  may  require,  and  to  your  Honors  may  seem 
meet. 

May  it  please  your  Honors  to  grant  unto  your  orator,  not  only  a  writ  of 
injunction  conformable  to  the  prayer  of  this  bill,  but  also  a  writ  of  subpoena 
of  the  United  States  of  America,  directed  to  the  said  C.  D.,  residing  (place), 
commanding  him  on  a  day  certain  to  appear  and  answer  unto  this  bill  of 
complaint,  and  to  abide  and  perform  such  order  and  decree  in  the  premises 
as  to  the  court  shall  seem  proper  and  required  by  the  principles  of  equity 
and  good  conscience. 

L.  M., 

Solicitor  for  Complainant. 


United  States  of  America, 

District  op  Pennsylvania, 

On  this  day  of  1895,  before  me  personally  appeared  the 

above-named  A.  B. ,  a  resident  of  the  City  of  ,  in  the  State  of 

and  citizen  thereof,  who  being  by  me  duly  sworn,  deposes  and  says,  that 
he  is  a  resident  of  the  City  of  ,  in  the  State  of  ,  and  citizen 

thereof,  and  the  complainant  above  named,  and  that  he  has  read  the  fore- 
going bUl  of  complaint,  and  knows  the  contents  thereof,  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  matters  therein  stated  on 
information  and  behef,  and  as  to  those  matters  he  believes  it  to  be  true  : 
and  that  he  is  the  author  or  compiler  of  the  copyrighted  matter  described 
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in  said  copyright  entry  in  said  bill  recited,  and  that  the  title  of  the  com- 
plainant as  therein  set  forth  is  true. 

Sworn  to  and  subscribed  before  me,  ■ 
this  (date).  I        A.  B. 


Notary  Public. 

§  5661.    Trade-marks— Injunction    to   Restrain    Imitations   of 
Goods,  etc. 

This  is  not  the  appropriate  place  for  a  treatise  on  Trade- 
marks. That  subject  has  been  ably  and  learnedly  treated  in 
the  recent  publications  of  Bump  on  Trade- marks,  Kerly  on 
Trade-marks  and  Sebastian  on  Trade-marks.  It  may  be 
sufficient  to  note  that  in  Pennsylvania — 

1.  No  property  can  be  acquired  in  the  name  of  a  person 
to  the  exclusion  of  others  entitled  to  the  same  name. 

2.  Nor  can  a  property  be  acquired  in  the  name  of  a 
place. 

3.  Nor  in  a  vessel  of  peculiar  size  or  construction  with- 
out symbols,  etc. 

4.  Nor  in  shape  or  color. 

5.  Nor  in  words  expressing  only  name  and  quality. 
The  words  "  Durham,"  with  a  symbol  of  a  bull  (applied 

to  tobacco),  "Parabola"  (to  needles),  and  "Yankee  "(to 
soap),  have  been  sustained.  Blackwell  v.  Dibrell,  3 
Hughes,  151  (1878)  ;  Roberts  v.  Sheldon,  8  Bissell,  398 
(1879)  ;   Williams  v.  Adams,    Id.,  452  (1879). 

6.  Nor  in  the  method  of  packing. 

7.  Nor  in  a  sign,  device  or  mark  originated  and  in 
actual  use  by  another.  Nail  Co.  v.  Dulaney,  140  Pa.  St., 
205  (1891)  ;  Hoyt  v.  Hoyt,  143  Pa.  St.,  623  (1891)  ;  Heinz  v. 
Lutz,  146  Pa.  St.,  592  (1891) ;  Brown  v.  Seidel,  153  Pa.  St., 
60  (1893). 

8.  Nor  will  a  trade-mark  be  protected  save  when  it 
has  been  adopted  by  a  trader  conducting  an  actual  business, 
and  has  been  appropriated  by  such  trader  to  a  particular 
class  of  merchandise  produced  or  sold  by  him.  An  associa- 
tion which  is  neither  a  manufacturer  nor  dealer  and  organ- 

29 
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ized  for  social  and  not  commercial  objects  is  not  a  trader. 
McVey  v.  Brendell,  20  W.  N.,  1  (1891). 

The  Act  of  May  21,  1895,  provides  for  the  adoption  of 
trade-marks,  etc.,  by  any  incorporated  or  unincorporated 
association  or  union  of  workingmen. 

§  5662.    Where  the  Imitation  may  Deceive,  an  Injunction  may- 
Issue. 

In  Lever  y.  Goodwin,  36  L.  J.  Eep.  (Chanc.  Div.),  1  (1887), 
the  defendants  were  soap  manufacturers,  and  brought  out 
their  soap  in  packets  closely  resembling  those  of  the  plain- 
tiffs, also  soap  manufacturers.  The  latter  had  for  a  long 
time  brought  out  their  soap  in  such  packets,  and  the  imita- 
tion was  calculated  to  deceive  purchasers.  It  was  held, 
That  although  the  retail  dealers  who  bought  soap  from 
the  defendants  would  not  be  deceived,  the  defendants, 
by  their  imitation  of  the  plaintiffs'  packets,  put  into  the 
hands  of  the  retail  dealers  an  instrument  of  fraud,  and 
ought  to  be  restrained  by  injunction,  which  was  granted. 
An  account  was  also  directed  of  the  profits  made  by  the 
defendants  in  selling  soap  in  such  form,  in  which  were  to  be 
included  profits  from  soap  which  the  retail  dealers  had  sold 
to  persons  who  bought  it  as  the  defendants'  soap. 

If  a  trade-mark  be  imitated  so  closely  as  to  deceive  the 
public,  its  use  will  be  enjoined.  Colton  v.  Thomas,  2 
Brews.,  308  (1868)  ;  Crucible  Co.  v.  Guggenheim,  Id.,  321 
(1869) ;  Witthaus  v.  Wallace,  2  W.  N.,  610  (1876) ;  Shepp\. 
Jones,  35  Id.,  29  (1894).  See  Palmei' v.  Harris,  60  Pa.  St., 
156  (1869)  ;  Fulton  v.  Sellers,  4  Brews.,  42  (1867) ;  Colladay 
V.  Baird,  4  Phila.,  139  (1860). 

The  use  of  words  which  do  not  designate  origin  or 
ownership,  and  have  not  been  used  sufficiently  long  to  be 
known  as  a  trade-mark,  will  not  be  enjoined,  where  the  de- 
fendant is  ignorant  of  their  use  by  plaintiff  and  does  not 
intend  to  imitate  plaintiff's  trade-mark.  Seltzer  v.  Powell, 
8  Phila.,  296  (1871). 

§  5663.    A  Party  cannot  take  a  Rival's  Advertisement  and  Note 
under  it  that  his  Preparation  is  Better. 

Mellinwas  the  manufacturer  and  proprietor  of  "  Mellin's 
Infants'  Food."    White  was  proprietor  of  "  Dr.  Vance's  In- 
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fant  Food."  Defendant  sold  at  retail  plaintiff 's  article,  add- 
ing a  label,  recommending  Vance's  food  as  better.  Mellin 
brought  an  action  for  an  injunction  to  restrain  defend- 
ant from  offering  plaintiff's  article  otherwise  than  in  the 
original  wrappers.  Eomer,  J.,  dismissed  the  action,  the 
defendant  contending  that  an  injunction  would  not  lie  to 
restrain  a  man  from  saying  "my  article  is  a  better  one." 
An  appeal  was  taken.  Lindley,  L.  J.,  Lopes,  L.  J.,  and 
Kay,  L.  J.,  reversed  the  court  below.  Mellin  v.  White, 
63  Law  Jour.  Eep.  (N.  S.)  (Chanc.  Div.),  666  (1894). 

§  5664.    rorm  of  Bill  to  Restrain  the  Use  of  a  Trade-mark. 

In  the  CotjRT  OF  Common  Pleas,  No.        ,  fob  the  County  of 
Pheladblphia. 

In  Equity. 

"x.  M.,  and  L.   G.,  copart- 

ners under  the  firm  of  G.  M.  & 
Co.,  Plaintiffs.  \  Term,  18    .    No. 

V. 

L.  M.,  Defendant. 
To  the  Honorable  the  Judges  of  said  Court  : 

G.  M. ,  and  L.  G. ,  copartnera  under  the  firm  of  G.  M.  &  Co. ,  bring 

this  their  bill  of  complaint  against  L.  M.,  a  resident  of  the  City  of  Phila- 
delphia. 

And  thereupon  plaintiffs  complain  and  say  : 

I.  That  from  the  date  of  the  formation  of  their  firm  as  hereinafter 
stated  the  plaintiffs  have  been  and  still  are  the  preparers  and  vendors  of 
Champagne  wines,  known  to  dealers  in  wine,  to  commercial  men  generally 
and  to  others  as  "  D.  V.  and  Extra  Btj.—O.  M.  &  Co." 

II.  That  by  the  care  employed  in  the  selection  of  the  said  wines,  and 
in  the  preparation  thereof  for  sale,  the  said  wines  have  acquired  and  en- 
joyed for  many  years  past,  and  still  enjoy  a  reputation  for  purity  and 
excellence  which  has  secured  for  them  a  large  sale  in  Europe  and  in 
America. 

III.  That  the  plaintiffs  were  members  of  two  former  firms  of  G.  M.  & 
Co.  The  present  firm  was  formed  as  it  now  exists.  Under  these 
firms,  the  wines  known  as  G.  M.  &  Co.'s  have  been  prepared  in  France,  and 
exported  thence  in  large  quantities  to  other  parts  of  Europe  and  to  the 
United  States. 

rv.  From  January  1st,  18  ,  to  about  the  year  18  ,  the  said  wine  was 
sold  and  purchased,  and  was  generally  known  as  "  V. — O.  M.  &  Co." 

About  the  year  18    ,  the  firm  of  G.  M.  &  Co.  established  the  brand  of 
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D.  v.,  and  in  the  year  18    ,  the  brand  of  Extra  Dry,  retaining  upon  all 
their  labels—©.  M.  &  Co. 

v.  That  for  the  protection  of  plaintiffs,  and  for  the  security  of  the 
dealers  in  said  wines,  and  of  the  public  generally,  the  plaintiffs  have,  from 
the  day  of  ,  A.  D.  18    ,  adopted  and  universally  used  as 

a  trade-mark  for  said  wines,  the  following  words  and  characters  :  (here  set 
forth  the  trade-mark,  etc.) 

VI.  That  said  trade-mark,  with  the  exception  of  the  words  Dry  and 
Extra  Dry,  was  the  same  trade-mark  which  had  been  used  for  many  years 
by  plaintiffs,  and  by  the  firms  of  which  they  are  the  lawful  successors. 
And  that  said  trade-mark  has  for  upwards  of  twenty  years  past  been  relied 
upon  by  purchasers  and  dealers  as  indicating  the  wines  prepared  and  sold 
by  plaintiffs. 

VII.  That  for  the  greater  security  of  plaintiffs  and  of  their  patrons,  the 
plaintiffs  by  their  agents,  F.  B.  &  Co.,  of  New  York,  did,  on  the  day 
of  18  ,  deposit  in  the  patent  office  of  the  United  States,  their  said 
trade-mark  for  registration  ;  that  they  filed  therewith  the  statement,  and 
paid  into  the  treasury  of  the  United  States  the  sum  required  by  law. 

And  the  plaintiffs  having  fully  complied  with  the  act  of  Congress,  in 

such  case  made  and  required,  the  said  trade-mark  was  duly  registered  and 

recorded  in  the  said  patent  office,  to  remain  in  force  for  thirty  years,  from 

18    ,  on  which  day  the  commissioner  of  patents  issued  to  plaintiffs 

his  certificate  thereof. 

True  copies  of  said  certificate,  trade-mark  and  statement  are  hereunto 
annexed  as  part  hereof  and  marked  "Exhibit  A,"  "  Exhibit  B"  and  "  Ex- 
hibit C." 

VIII.  That  since  the  issuing  of  said  certificate,  the  plaintiffs  have 
affixed  labels  containing  their  said  trade-mark  to  all  the  bottles  of  wines 
exported  by  them  from  France  to,  and  sold  in  the  United  States. 

And  said  trade-mark  has  been  universally  known  and  recognized 
amongst  dealers  and  by  others,  as  indicating  that  the  bottles  bearing  the 
same  contained  the  wines  of  plaintiffs. 

IX.  As  an  additional  precaution,  the  plaintiffs  have  caused  aU  the 
corks  used  in  their  said  bottles  to  be  branded  with  the  words  "  G.  M.  &  Co. 
— G.  B." 

X.  The  defendant  L.  M.,  well  knowing  the  premises,  and  intending  to 
deceive  purchasers  and  to  injure  the  plaintiffs,  has  been  for  a  long  time 
past  and  now  is  engaged  in  selling  a  spurious  wine  marked  with  counterfeit 
labels,  containing  a  forged  representation  of  plaintiffs'  said  trade-mark,  and 
the  said  defendant  has  without  plaintiffs'  license  or  consent,  and  in  viola- 
tion of  law  and  of  plaintiffs'  rights,  knowingly  sold  in  the  City  of  Phila- 
delphia during  the  last  six  months,  and  for  some  time  prior  thereto,  large 
quantities  of  spurious  wines  containing  the  aforesaid  counterfeited  trade- 
mark of  plaintiffs  thereon. 

The  aforesaid  acts  and  doings  of  the  said  defendant  have  produced 
great  pecuniary  loss  to  plaintiffs  and  tended  to  the  destruction  of  their 
aforesaid  trade-mark  and  business  and  the  reputation  they  have  establislied 
for  their  said  wines. 
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All  which  acts  and  doings  of  the  said  defendant  are  contrary  to  law, 
and  to  the  manifest  wrong  and  irreparable  injury  of  plaintiffs  in  the 
premises. 

Wherefore,  the  plaintiffs  need  equitable  relief  and  pray  : 

I.  That  said  defendant  may  be  ordered  and  decreed  to  answer  this  biU, 
and  to  mate  a  full  and  true  discovery  as  to  all  the  matters  stated  in  this 
bill,  and  especially  as  to  the  persons  from  whom  he  obtained  or  purchased 
said  wines  so  sold  by  said  defendant,  or  by  his  employees,  and  as  to  the 
prices  for  which  he  bought  and  sold  the  same  ;  and  also  that  he  make  afuU 
and  true  discovery  of  his  accounts  as  to  said  purchases  and  sales. 

II.  That  said  defendant  be  decreed  to  account  to  plaintiffs  for  the  pro- 
ceeds of  the  sales  of  all  wines  bearing  plaintiffs'  said  trade-marks  or  either 
of  them,  and  that  the  said  defendant  pay  to  plaintiffs  what,  upon  such  ac- 
counting, shall  appear  to  be  due  to  plaintiffs. 

III.  That  pending  this  suit,  the  said  defendant,  and  his  employees  and 
servants,  be  specially  and  thereafter  perpetually  enjoined  from  selling  or 
offering  or  exposing  for  sale  any  spurious  wines  as  and  for  the  wines  of 
plaintiffs,  and  any  wines  bearing  upon  the  labels  or  corks  or  elsewhere  any 
counterfeit  of  the  trade-marks  of  plaintiffs,  or  of  either  of  said  trade- 
marks, or  bearing  any  counterfeit  label  or  mark  in  the  likeness  or  simihtude 
of  any  of  plaintiffs'  trade-marks,  or  of  any  part  thereof. 

rV".  That  said  defendant  and  his  employees  be  further  specially  and 
perpetually  enjoined  as  aforesaid,  from  selling,  or  offering,  or  exposing  for 
sale  any  wines,  as  the  wines  of  G.  M.  &  Co.,  or  bearing  the  name  of  G.  M. 
&  Co. ,  or  bearing  any  label  or  trade-mark  of  plaintiffs,  unless  said  wines  shall 
have  been  purchased  from  plaintiffs  or  from  their  agents. 

V.  That  said  defendant  be  ordered  and  commanded  to  deliver  for  can- 
cellation all  counterfeit  trade-marks  or  labels  in  his  possession,  or  in  the 
possession  of  any  person  for  him,  which  are  in  the  likeness  or  similitude  of 
plaintiffs'  trade-marks,  or  of  either  of  them,  or  of  any  part  thereof  ;  and 
that  he  be  further  ordered  and  commanded  to  deliver  for  cancellation  all 
blocks,  dies,  plates,  casts,  brands,  stencils  or  other  instruments  or  materials 
used  in  or  for  the  printing,  making,  stamping  or  engraving  of  any  of  said 
counterfeit  trade-marks. 

VI.  And  that  the  court  may  grant  such  other  and  further  relief  as 
plaintiffs'  case  may  reqtiire,  and  to  the  court  may  seem  meet. 

Solicitor  pro  Plaintiffs. 

(Affidavit.) 

(Attach  copy  of  certificate  of  registration  of  trade-mark,  copy  of  trade- 
mark and  copy  of  statement  referred  to  in  the  bill  as  "  Exhibit  A,"  "  Ex- 
hibit B  "  and  "  Exhibit  C") 


Term,  18    .    No. 
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§  5665.    Form  of  Bill  to  Enjoin  the  Imitation  of  Trade-mark. 

In  the  Court  of  Common  Pleas,  No.        ,  of  Philadelphia  County. 

In  Equity. 

Between 

E.  W.  H.  and  F.  B.  S.,  trading 
under  the  firm  name  of  E.  W. 
H.  &  Co.,  Plaintiffs, 

and 

F.  H.  and  W.  A.  R.,  trading 
under  the  firm  name  F.  H. 
&  Co. ,  Defendants. 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  plaintiffs  complain  and  say  - 

I.  That  they  are  residents  of  the  City  of  Lowell,  in  the  Commonwealth; 
of  Massachusetts,  and  are  now  and  for  many  years  have  been  engaged  in 
the  business  of  manufacturing  and  seUing  cologne,  having  their  manufac- 
tory and  oface  at  the  corner  of  C.  and  G.  Streets,  Lowell,  Massachusetts. 

II.  That  about  1861,  E.  W.  H.,  one  of  the  plaintiffs,  entered  into  the 
drug  business  in  Lowell.  He  obtained  considerable  reputation  in  the  manu- 
facture of  cologne,  and  by  1867  sold  his  cologne  under  the  name  of  "  H. 
G.  Cologne.''  In  1870  the  plaintififs  formed  a  partnership  under  the  name  of 
E.  W.  H.  &  Co.,  which  has  continued  since  that  date,  succeeding  to  the 
business  of  E.  W.  H. 

They  immediately  engaged  in  the  manufacture  of  cologne  upon  an  ex- 
tended scale,  preserving  the  name,  "  H.  G.  Cologne,"  previously  adopted  by 
the  plaintiff,  E.  W.  H.,  while  a  druggist. 

The  plaintiffs  first  sold  their  cologne  at  one  dollar  a  bottle  ;  but  in  the 
latter  part  of  1870  they  began  putting  it  up  also  in  a  bottle  which  they  sold 
for  twenty-five  cents,  calling  it  "Trial  Size."  About  1876  they  commenced 
to  sell  also  a  bottle  of  cologne,  calling  it  "  Medium  Size,"  retailing  for  fifty 
cents;  and  these  three  styles,  the  "Trial  Size,"  "Medium  Size"  and 
"  Large  Size,"  have  been  continuously  used  by  them  since. 

This  special  designation  of  sizes  was  the  plaintiffs'  conception,  and  had 
never  previously  been  applied  by  any  one  to  cologne  bottles. 

In  1870  the  plaintiffs  personally  designed  and  adopted  a  bottle,  different 
in  outline  from  any  then  used,  which  design  has  been  used  continuously 
since,  in  the  sale  and  manufacture  of  their  cologne,  the  three  sizes  of  bottle 
being  all  of  the  same  design  ;  and  so  completely  identified  have  plaintiffs 
been  with  the  use  of  this  design  of  bottle,  that  bottle-makers  advertise  it  as 
"  G.  H.  Style,"  and  have  so  advertised  it  for  many  years,  showing  a  public 
recognition  of  the  origin  of  the  design. 

III.  For  the  purpose  and  with  the  intention  of  further  designating  tlie 
said  "  H.  G.  Cologne,"  as  manufactured  by  the  plaintiffs  in  1871,  they  de- 
vised and  originated  a  certain  form  of  paper  cap  or  label  to  go  over  the  top' 
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of  the  bottle,  and  a  paper  label  to  be  used  on  the  frontor  body  of  the  bottle. 
These  labels  have,  without  material  variation,  been  constantly  and  continu- 
ously used,  and  are  now  used  as  labels  on  the  said  "  H.  G.  Cologne,"  and 
the  said  cap  and  label,  and  the  peculiar  bottles  on  which  they  are  placed, 
with  the  figures,  designs  and  colors  on  said  caps  and  labels  have,  from  that 
time  forth,  been,  and  are  now,  their  exclusive  trade-marks,  and  the  word 
"  H."  their  exclusive  trade  name. 

And  to  further  designate  the  cologne  manufactured  by  plaintiffs,  they 
devised  a  certain  style  of  box  for  packing  their  cologne,  which,  without 
material  variation,  has  since  been  constantly  and  continuously  used  by 
them,  and  which  mode  of  packing  box  has  been,  with  fraudulent  intent, 
imitated  by  the  defendants. 

That  plaintiffs  were  the  first  persons  to  use  and  apply  the  name  "  H." 
in  connection  with  the  manufacture  of  cologne.  That  for  sixteen  years 
they  have  widely  advertised  this  name,  distributing  throughout  the  United 
States,  from  Maine  to  California,  between  1870  and  the  present  time,  more 
than  100,000,000  of  perfumed  and  other  cards,  describing  their  cologne  ns 
"  H."  cologne.  That  between  1877  and  1885  there  was  distributed  by  them 
forty-five  million  small  cards  and  four  million  show  cards,  and  that  each 
of  said  cards  bore  upon  its  face,  in  plain,  legible  type,  the  words  "H.  G. 
Cologne.''  From  1875  to  1883,  inclusive,  the  plaintififs  paid  the  United 
States  Government  for  revenue  stamps  the  sum  of  | 

And  plaintiffs  aver  that  the  name  of  "  H.,"  as  applied  to  cologne,  has 
been  always  associated  in  the  public  mind  only  with  the  name  of  the 
cologne  manufactured  by  them,  and  that  the  use  of  that  name  upon  cologne 
by  any  person  or  firm,  other  than  E.  W.  H.  &  Co.,  would  tend  to  mislead 
and  deceive  the  public,  and  be  a  fraud  upon  plaintiffs. 

IV.  The  plaintiffs  aver  that  the  cologne  manufactured  and  put  up  by 
them  is  in  three  styles,  particularly  described  as  follows  : 

(a)  The  ' '  Trial  Size  "  is  put  up  in  round  bottles,  about  three  and  five- 
eighths  inches  in  height,  including  the  neck,  which  is  about  one  and  one- 
half  inches  in  length.  This  bottle  is  one  and  one-quarter  inches  in  diameter. 
On  one  side  of  the  bottle  is  a  panel,  on  which  are  the  words,  molded  in  the 
glass,  "  H.  G.  Cologne.     E.  W.  H.  &  Co.,  Lowell,  Mass." 

The  label  used  on  the  opposite  side  of  this  bottle  covers  one-half  of  the 
bottle.  The  ground  of  the  label  is  white,  with  a  gilt  border  not  extending 
quite  to  the  outside  of  the  label.  This  gilt  border  is  placed  between  two 
fine  black  lines.  Inside  of  it  are  the  words,  in  gilt  and  black  letters,  "H. 
G.  Cologne.  Trial  Size,  Price  35  cts.  ;  Medium  Size,  50  cts.  ;  Large  bottle, 
11.00.     Sold  by  all  druggists.     E.  W.  H.  &  Co.,  Proprietors,  Lowell,  Mass." 

Almost  transversely  across  the  label  is  printed,  in  red  letters,  "All 
Genuine,  Signed  E.  W.  H.  &  Co." 

Over  the  top  of  the  cork  is  a  black  and  white  cap  label,  extending  down 
two  sides  of  the  neck  to  the  body  of  the  bottle.  On  one  side  of  the  cap  is 
the  word  "  Lasting,"  on  the  other  side  the  word  "  Fragrant,"  on  the  top  of 
the  cap  is  the  monogram  of  E.  W.  H.  &  Co. 

(6)  The  "  Medium  Size  "  is  put  up  in  bottles  about  five  and  one-half 
inches  in  height,  including  the  neck,  which  is  one  and  three-quarter  inches 
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in  length.  This  bottle  is  one  and  one-half  inches  in  diameter.  The  panel 
and  cap  label  on  this  bottle  correspond  to  the  panel  and  cap  label  of  the 
"  Trial  Size"  bottle,  in  design  and  phraseology  ;  the  letters  are  larger,  as  is 
the  cap  label  also.  The  face  label  is  identical  with  that  used  on  the  "  Trial 
Size "  bottle,  except  that  the  scroll  work  is  more  elaborate,  the  letters 
larger.  The  words  thereon  are  the  same,  excepting  the  words  "  Trial  Size, 
price  25  cts."— "  Large  Bottles,  $1.00,"  which  are  omitted. 

(c)  The  "Large  Size"  is  put  up  in  bottles  about  seven  and  three-quarter 
inches  in  height,  including  the  neck,  which  is  two  inches  long.  This  bottle 
is  one  and  seven-eighths  inches  in  diameter.  The  panel  and  cap  label  of 
this  bottle  correspond  to  the  panel  and  cap  label  of  the  "  Trial  Size"  bottle, 
in  design  and  phraseology.  The  letters  used  are  larger,  as  is  the  cap  label. 
The  face  label  is  identical  with  tliat  used  on  the  "  Trial  Size  "  bottle,  except 
that  the  scroll  work  is  more  elaborate  and  the  letters  larger.  The  words 
are  the  same,  excepting  the  words  "  Trial  Size,  price  25  cts." — "  Medium 
Size,  50  cts.,"  which  are  omitted. 

V.  By  reason  of  the  good  quality  of  plaintiffs'  cologne,  and  the  care 
and  efforts  to  obtain  for  it  a  good  reputation,  and  also  to  keep  up  and 
sustain  the  same,  the  sales  thereof  and  consequent  profits  have  been  very 
large,  and  it  has  now  become  to  them  a  very  valuable  article  of  trade,  and 
has  been  and  is  largely  sold  in  all  principal  cities  and  towns  in  the  United 
States  and  throughout  the  country. 

That  on  the  day  of  July  1871,  plaintiff  secured  a  copyright  of 

their  said  face  label,  and  they  have  a  certificate  from  the  Librajrian  of 
Congress  thereof,  to  which  certificate  they  pray  leave  to  refer. 

That  under  the  Act  of  Congress  approved  June  8th,  1870,  plaintififs 
caused  their  label  and  trade-mark  to  be  registei-ed  in  the  Patent  Office  of 
the  United  States,  and  a  certificate  of  said  registry,  dated  August  , 

1877,  was  duly  issued  to  them,  under  the  seal  of  the  said  office,  to  which 
certificate  they  pray  leave  to  refer. 

VI.  The  plaintiffs,  during  the  latter  part  of  1885,  were  informed  that 
the  defendants,  who  are  doing  business  as  manufacturers  of  cologne  in  the 
City  of  Philadelphia,  had  been,  as  they  are  now,  exposing  for  sale  cologne 
put  up  in  four  different  sizes  of  bottles,  with  labels  thereon,  which  bottles 
and  labels  are  so  similar  to  those  of  plaintiffs,  above  described,  as  to  be 
calculated  and  likely  to  mislead  and  deceive  the  traders,  purchasers,  con- 
sumers and  the  public,  and  to  induce  them  to  believe  and  suppose  that  the 
said  cologne  of  the  defendants  was,  and  is,  the  above  described  cologne  of 
plaintiffs.  Upon  learning  that  various  styles  of  cologne  were  being  sold  by 
the  defendants  under  plaintiffs'  trade  name  of  "  H.,"  plaintiffs  took  imme- 
diate steps  to  ascertain  the  extent  to  which  the  defendants  were  infringing 
upon  their  rights.     Plaintiffs  subsequently  ascertained  the  following  facts  : 

The  defendants  manufacture  and  sell  cologne  in  bottles  of  four  differ- 
ent sizes,  three  of  which  are  called  respectively  "Trial  Size,"  "Medium 
Size  "  and  "  Large  Size,"  the  same  terms  as  those  adopted  and  employed  by 
plaintiffs.     The  fourth  size  is  called  "  H.  Dime  Cologne." 

Some  of  the  points  of  similarity  between  the  genuine  and  imitation 
bottles  and  labels  are  as  follows  : 
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(a)  As  to  the  imitation  "  Trial  Size,"  tlie  bottles  used  by  the  defendants 
are,  apparently,  identically  the  same  size  and  design  as  those  used  by 
plaintiffs.  Upon  close  examination  they  will  appear  slightly  shorter  in  the 
neck.  The  panel  is  the  same  as  in  the  bottle  of  plaintiffs  ;  the  same  block 
lettei-s  are  used  and  the  words  are  arranged  similarly,  in  six  lines  of  letter- 
ing, the  word  "  H."  being  the  first  word,  and  fixing  the  attention.  The 
entire  inscription  in  the  panel  is,  "  H.  E.  Cologne,  F.  H.  &  Co.,  Phila.,  Pa." 

On  this  bottle  is  a  cap  label  of  the  same  form,  similar  colors  and  similar 
in  design  to  that  used  by  plaintiffs.  On  tlie  top  of  tlie  cap  are  the  words 
"F.  H.  &Co."  On  one  side  of  the  cap  is  the  word  "Genuine,"  on  the 
•other  side  the  word  "  Signed." 

The  label  on  the  face  of  the  bottle  is  nearly  a  parallelogram,  and 
■covers  about  one-half  the  bottle.  The  two  upper  corners  are  on  the  same 
horizontal  plane,  in  this  respect  differing  from  plaintiffs'  label  slightly. 

The  label  has  a  gilt  border,  not  extending  quite  to  the  outside  of  the 
label,  placed  between  two  fine  black  lines,  the  same  as  on  plaintiffs'  label. 
Inside  of  it  are  the  words  "  H.  E.  Cologne— Dehcate  and  lasting— Trial 
Size,  35  cents— Large  Bottles,  $1.00— F.  H.  &  Co.,  Proprietors,  New  York 
and  Philadelphia." 

Some  red  ink  has  been  skillfully  introduced  around  the  letters  upon  the 
upper  part  of  the  label,  so  as  to  give  an  effect  corresponding  to  that  caused 
by  the  red  lettering  on  plaintiffs'  label.  On  the  lower  part  of  this  label  is 
a  small  picture  of  the  Sphynx  and  a  pyramid. 

(6)  As  to  the  imitation  "  Medium  Size,''  the  bottles  used  by  the  defend- 
ants are  identically  the  same  design  as  those  used  by  plaintiffs,  but  are 
slightly  smaller  in  size.  The  panel  is  the  same  as  in  the  bottles  of  plaintiffs. 
The  same  block  letters  are  used  and  the  words  are  arranged  similarly,  in 
■six  lines  of  lettering,  the  word  "H."  being  the  first  word,  and  fixing  the 
attention. 

On  this  bottle  is  a  cap  label  of  the  same  form,  similar  colors  and  a  de- 
sign similar  to  that  used  by  plaintiffs.  On  the  top  of  the  cap  are  the  words 
"  F.  H.  &  Co.,"  on  one  side  of  the  cap  is  the  word  "  Genuine,''  and  on  the 
other  side  is  the  word  "  Signed."  The  label  on  the  front  of  the  bottle  has 
a  gilt  border  not  extending  quite  to  the  outside  of  the  label,  placed  between 
two  fine  black  lines,  the  same  as  on  plaintiffs'  label.  Inside  of  it  a.i-e  the 
same  words  as  on  the  imitation  "Trial  Size,"  excepting  that  the  words 
"Large  Bottle,  ol-OO,"  are  omitted,  and  the  words,  "Medium  Size,  50 
cents,"  substituted.  The  red  coloring  upon  the  upper  part  of  the  label  has 
also  been  introduced  in  imitation  of  the  plaintiffs'  label. 

(c)  As  to  the  imitation  "Large  Size,"  the  bottles  used  by  the  defend- 
ants are  apparently  the  same  size  and  design  as  those  used  by  plaintiffs. 
Upon  a  critical  examination  they  will  appear  slightly  smaller  in  diameter, 
the  height  being  the  same.  The  panel  is  the  same  as  in  the  "  Large  Size  " 
of  plaintiffs'.  The  letters  are  the  same  size  and  style,  but  are  arranged 
differently  from  those  on  the  bottle  of  plaintiffs. 

On  this  bottle  is  a  cap  label  of  the  same  form,  similar  colors  and  sim- 
ilar design  to  that  used  by  plaintiffs.  On  the  top  of  the  cap  are  the  words 
•"F.  H.  &  Co."    On  one  side  of  the  cap  Is  the  word  "Genuine,"  on  the 
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other  side  the  word  "  Signed."  The  face  label  has  a  gilt  border  not  extend- 
ing quite  to  the  outside  of  the  label,  placed  between  two  fine  black  lines,, 
the  same  as  on  plaintiffs'  label.  Inside  of  it  are  words  the  same  as  those 
used  on  the  imitation  "  Trial  Size,"  except  that  the  words  "  Large  Bottles,. 
$1.00,"  have  been  omitted,  and  the  words  "  This  size  bottles,  |1.00,"  have 
been  substituted.  The  red  ink  has  been  introduced  into  tlie  upper  part  of 
the  label,  to  correspond  in  effect  with  that  of  the  coloring  on  plaintiffs'^ 
label. 

(d)  As  to  the  fourth  style  of  cologne  manufactured  and  put  up  by  the- 
defendants,  it  is  called  "  H.  Dime  Cologne."  The  bottles  used  by  the  de- 
fendants are  essentially  the  same  in  design  as  those  used  by  plaintiffs.  The 
size  of  the  bottle  is  somewhat  smaller  than  plaintiffs'  "  Trial  Size."  The 
panel  is  somewhat  different  in  outline. 

On  this  bottle  is  a  cap  label  of  the  same  form,  similar  colors  and  sim- 
ilar in  design  to  that  used  by  plaintiffs.  On  the  top  of  the  cap  are  the 
words  "  F.  H.  &  Co."  On  one  side  of  the  cap  is  the  word  "  Genuine,''  on 
the  other  side  the  word  "  Signed."  The  face  label  has  a  gilt  border,  not- 
extending  quite  to  the  outside  of  the  label,  placed  between  two  black  lines, 
the  same  as  on  plaintiffs'  label.  Inside  of  it  are  the  words  "H.  Dim& 
Cologne.  F.  H.  &  Co.,  Proprietors,  Philadelphia.  Registered  Patent 
Ofl&ce.''    There  is  no  red  ink  introduced  into  this  label. 

So  complete  are  the  points  of  similarity  between  the  bottles  and  labels- 
of  the  defendants  and  plaintiffs,  that  any  ordinary  observer,  unless  reading 
the  small  type  at  the  bottom  indicating  the  different  manufacturers,  would 
suppose  that  the  two  colognes  were  manufactured  by  the  same  persons. 
The  arrangement  of  the  words  "  H.  E.  Cologne"  at  the  top  of  the  label 
conveys  the  impression  that  it  is  merely  a  different  kind  of  cologne  put  up- 
by  the  manufacturer  of  "  H.  G.  Cologne.''  Plaintiffs  aver  that  the  simi- 
larity of  the  defendants'  bottles  and  labels  and  mode  of  packing,  to  those 
adopted  and  used  by  plaintiffs,  is  not  accidental,  but  that  the  defendants 
purposely  adopted,  and  are  now  using  their  bottles  and  labels,  and  imitat- 
ing their  mode  of  packing,  with  tlie  design  and  intention  of  deceiving  the- 
public,  and  of  imposing  upon  the  public  and  purchasers,  and  inducing  them 
to  believe  that  the  defendants'  cologne  is  that  of  plaintiffs,  and  that  pur- 
chasers and  consumers  have  been,  plaintiffs  have  been  informed  and  be- 
lieve, misled  and  deceived  by  the  said  bottles  and  labels  and  mode  of 
packing  of  the  defendants,  and  induced  to  purchase  the  cologne  manufact- 
ured and  sold  by  the  defendants,  as  the  cologne  of  the  plaintiffs,  to  their 
great  injury  and  loss. 

And  plaintiffs  also  aver  that  the  said  defendants  have  sought  to  avail 
themselves  of  plaintiffs' wide  reputationas  manufacturers  of  "  H.  Cologne," 
and  have,  by  advertisements  and  various  show-cards  and  other  devices, 
endeavored  to  convey  to  the  public,  and  to  traders  and  consumers,  the  im- 
pression that  "  H.  E.  Cologne"  and  "H.  Dime  Cologne"  were  and  are 
manufactured  by  plaintiffs. 

VII.  And  plaintiffs  aver  that  they  requested  the  defendants  to  dis- 
continue the  further  use  of  the  word  "  H.'"  on  all  labels  and  advertisements 
of  ever)'  form,  used  by  them  in  connection  with  the  manufacture  and  sale- 
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of  cologne,  and  to  discontinue  simulating  in  any  way  the  bottles,  labels 
and  style  of  packages  used  by  them  ;  but  they  have  refused  so  to  discon- 
tinue the  use  of  the  same,  alleging  that  they  have  in  no  manner  infringed 
the  trade-marks  of  plaintiffs,  or  encroached  upon  their  rights,  and  declar- 
ing they  will  pursue  the  same  course  in  their  business  as  heretofore. 

And  plaintiffs  aver  that  the  defendants,  by  reason  of  their  acts  afore- 
said and  the  selling  of  cologne  of  an  inferior  quality  under  trade-marks 
imitative  of  those  used  by  plaintiffs,  have  injured  the  reputation  of  plaint- 
iffs' cologne  and  deprived  them  of  many  sales  and  profits  they  might  other- 
Tvise  have  made,  to  plaintiffs'  great  loss  and  damage,  the  amount  whereof 
tliey  are  unable  to  specify,  but  beg  leave  to  refer  to  the  proofs  by  them  to 
be  produced  in  an  accounting  to  be  had  herein  by  the  defendants. 

Whereof  plaintiffs  need  equitable  I'elief  and  pray  • 

1.  That  an  injunction  may  issue,  preliminary  until  hearing  and  perpet- 
ual thereafter,  enjoining  and  restraining  the  defendants  and  their  servants 
and  agents  from  selling  or  disposing  of  any  cologne  bottles  with  the  labels- 
or  caps  thereon,  such  as  are  hereinbefore  described  and  now  used  by  them. 

3.  That  they  be  enjoined  and  restrained  from  further  using  the  caps 
and  labels  which  have  been  previously  described  as  the  plaintiffs'  labels, 
and  from  further  imitating  the  aforesaid  trade-mark,  bottles  and  labels  of 
plaintiffs. 

3.  That  they  be  enjoined  and  restrained  from  simulating  in  any  manner 
the  bottle,  caps  and  labels  and  advertisements  used  by  plaintiffs. 

4.  That  an  account  be  taken  of  the  defendants'  sales  of  cologne,  as 
made  in  the  bottles  described  as  aforesaid,  with  the  labels  thereon,  and  that 
the  defendants  may  be  ordered  to  pay  to  plaintiffs  such  amounts  as  may 
thereupon  be  found  to  be  due  them. 

5.  General  relief . 

J.  C, 
Solicitor  for  Plaintiffs. 
(Affidavit.) 

§  5666.    Kestraint  of  Trade. 

An  Injunction  will  Lie  to  Restrain  Breach  of  an  Agree- 
ment not  to  Work  within  a  Certain  Locality  or  Time. 

The  restraint  must  be  partial  and  reasonable.  A  gen- 
eral restraint  is  void.  As  far  back  as  the  Year  Books 
(Henry  VI.),  Mr.  Justice  Hall  became  furious  at  the  sight 
of  a  bond  imposing  a  condition  in  general  restraint  of  trade, 
and  actually  swore,  "If  the  plaintiff  were  here  he  should 
go  to  prison  until  he  had  paid  a  fine,"  etc. 

If  the  agreement  be  good  it  may  be  enforced  in  equity. 
Mitchel  V.  Beynolds,  1  Sm.  Lead.  Cas.,  *508  (1711).  But 
the  terms  must  not  be  hard  ;  there  must  be  adequate  con- 
sideration and  the  restraint  must  be  partial.     McClurg's 
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Appeal,  58  Pa.  St.,  51  (1868) ;  Palmer  v.  Oraham,  1  Pars., 

476  (1850). 

In  Bank  v.  Pritt,  56  Law  Jour.  Eep.  (N.  8.)  (Chanc. 
Div.),  98Y  (1887),  the  defendant  was  appointed  by  the 
plaintiffs  their  bank  manager  at  Leeds,  and  executed  a 
bond  in  £1,000  to  the  plaintiffs,  conditioned  to  be  void  if 
the  defendant,  after  quitting  the  plaintiffs'  employ,  should 
not  enter  into  like  employment  within  the  time  and  dis- 
tance specified.  The  defendant,  having  committed  a  breach 
■of  the  condition,  contended  that  the  plaintiffs'  only  remedy 
was  to  recover  the  monetary  penalty  in  the  bond.  Held, 
That  the  condition  of  the  bond  was  evidence  of  an  agree- 
ment sufficient  to  sustain  an  injunction. 

The  Pennsylvania  doctrine  is  to  the  same  effect,  that  an 
injunction  will  be  granted  to  restrain  the  vendor  of  the 
goodwill  of  a  business  from  breaking  his  contract  for  a 
valuable  consideration  not  to  resume  the  same  business 
within  a  designated  locality  during  a  certain  period. 
Keeler  v.  Taylor,  53  Pa.  St.,  467  (1866)  ;  Gompers  v.  Roch- 
ester, 56  Id.,  194  (1867) ;  McClurg's  Appeal,  58  Id.,  51 
(1868) ;  Hairs  Appeal,  60  Id.,  458  (1869)  ;  Carroll  v.  Hicks, 
10  Phila.,  308  (1876) ;  Harkinson/s  Appeal,  78  Pa.  St.,  196 
(1875)  ;  Eckhart  v.  Gerlach,  35  Leg.  Int.,  314  (1878)  ;  Ew- 
ing  V.  Machine  Co.,  9  W.  N.,  272  (1880)  ;  Beits'  Appeal,  10 
W.  N.,  431  (1881) ;  Smith's  Appeal,  113  Pa.  St.,  580  (1886) ; 
Wilkinson  v.  Colley,  35  W.  N.,  177  (1894). 

I  5667.    Trade  Secrets— Professional  Communications. 

An  injunction  will  be  granted  to  restrain  a  party  from  dis- 
closing trade  secrets  communicated  to  him  during  the  course 
of  a  confidential  employment,  or  from  disclosing  professional 
communications.  Cholmondeleyy.  Clinton,  19  Ves.  Jr.,  261 
<1815)  ;  Morison  v.  Moat,  9  Hare,  241  (1851)  ;  Evitt  v. 
Price,  1  Simons,  483  (1827) ;  Williams  v.  Williams,  3  Mer- 
ivale,  159  (1817) ;  Qreen  v.  Flogham,  1  Simons  &  Stuart, 
398  (1823)  ;  Yovatt  v.  Winyard,  1  Jacob  &  Walker,  394 
(1820) ;  Albert  v.  Strange,  1  Macnaghten  &  Gordon,  25 
(1849)  ;  Lewis  v.  Smith,  1  Macnaghten  &  Gordon,  417 
<1848) ;  Davies  v.   Clough,  8  Simons,  262  (1837) ;  Goodale 
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V.  Ooodale,  16  Simons,  316  (1848) ;  Bryson  v.  Whitehead, 
1  Simons  &  Stuart,  Y4(1822)  ;  Peabody  Y.Norfolk,  98  Mass., 
452  (1868)  ;  Vickery  v.  Welch,  19  Pickering  (Mass.),  523- 
(1837);  Jarvis  v.  Peck,  10  Paige's  Chanc.  (N.  Y.),  118 
(1843)  ;  Solomon  v.  Hertz,  40  N.  J.  Eq.,  400  (1885). 

§  5668.    Form  of  Bill  to  Bestrain  Divulging  Trade  Secret,  etc. 

In  the  Court  of  Common  Pleas,  No.       ,    foe  the  County  of 
Philadelphia. 

In  Equity. 

J.  P.  and  E.  O.,  copartners,  trad- 
ing as  P.  and  O.,  Plantiffs, 

V.  ]■  Term,  18    .     No. 

W.  D.  and  The  B.  Company. 

Defendants. 

To  the  Honorable  the  Judges  of  said  Court : 

The  plaintiffs  complain  and  say  : 

1.  That  they  are  doing  business  as  machinists  in  the  City  of  Philadel- 
phia under  the  firm  name  of  P.  &  O. 

3.  That  in  said  business  they  make  a  specialty  of  cutting  wrought  steel 
cylinders  and  dials  for  knitting  machines,  and  in  order  to  do  so  at  the  best 
profit,  they  have,  for  many  years,  expended  much  time  and  money  in  ex- 
perimenting upon  different  methods  of  performing  said  work,  and  they 
have,  from  time  to  time,  secretly  originated,  invented,  made  and  perfected 
at  great  expense,  for  their  own  exclusive  use  (but  they  have  never  obtained 
letters  patent  therefor),  certain  improvements  upon  the  tools,  machinery 
and  methods  commonly  used  for  said  purpose,  which  improvements,  so  far 
as  they  know,  have  never  been  used  by  any  one  else,  and  bj^  means  of 
which  improvements  they  believe  they  are  able  to  make  said  cylinders  and 
dials  more  rapidly  and  at  less  expense  than  they  can  be  made  by  any  other 
manufacturer. 

3.  That  in  the  carrying  on  of  said  business  they  employed  the  defend- 
ant, W.  D.,  upon  a  salary  as  a  machinist,  whereby  he  became  confidentially 
possessed  of  knowledge  of  plaintiffs'  said  improvements  in  machinery  and 
methods  of  cutting  said  cylinders  and  dials,  he  well  understanding  that 
such  knowledge  was  to  be  kept  wholly  secret ;  and  on  May  4,  18  ,  at  a 
time  when  the  said  defendant  was  returning  to  the  employ  of  plaintiffs 
after  an  absence  of  some  months,  during  whicli  he  was  engaged  upon  a 
different  kind  of  work  for  another  party,  he  entered  into  the  following 
agreement  in  writing  with  plaintiffs,  viz.  : 

"  Philadelphia,  May  4,  18    . 
"  In  consideration  of  employment  by  P.  &  O. ,  I  agree  not  to  make  known 
in  any  way  to  any  person  any  of  their  process  or  methods  of  doing  work. 

"W.  D." 
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4.  During  his  said  employment,  the  said  defendant  W.  D.  was  in- 
structed by  plaintiffs  to  keep  for  them  accurate  notes  in  writing,  showing 
the  details  of  all  work  done  by  him  so  that  similar  work  could  thereafter 
be  done  by  reference  to  said  notes  ;  and  in  accordance  with  their  said  in- 
struction he  was  accustomed  to,  and  did  make  said  notes  from  time  to  time 
in  the  midst  of  his  said  work,  using  therefor  part  of  the  time  for  which  he 
was  compensated  by  the  salary  paid  him  by  plaintiffs,  and  said  notes  are 
exclusively  their  property,  and  the  said  notes  have  since  been  used  by 
plaintiffs  for  reference  as  aforesaid,  and  are  of  great  value  to  them  and 
necessary  for  daily  use  in  their  said  business. 

5.  That  on  the  day  of  '  ,  18  ,  the  said  defendant  W.  D., 
without  the  request  of  plaintiffs,  and  without  cause  known  to  them,  notified 
them  of  his  desire  to  quit  their  employment  and  did  quit  their  employment. 

6.  That  shortly  after  his  departure  from  their  employment,  plaintiffs 
discovered  that  the  said  defendant  had  taken  with  him  the  said  notes  of 
the  said  work  done  for  them,  and  upon  demand  made  by  them  for  the 
surrender  of  said  notes  of  work,  he,  the  said  defendant,  refused  to  surren- 
der them  unless  plaintiffs  would  pay  him  the  sum  of  $  therefor, 
which  they  declined  to  do. 

7.  That  plaintiffs,  having  learned  that  the  said  defendant  had  since 
engaged  to  work  for  the  B.  Company,  a  corporation  doing  business  in  the 
■City  of  Philadelphia,  and  also  engaged  in  making  wrought  steel  cylinders 
and  dials  for  knitting  machines,  called  upon  him  the  said  defendant,  and 
reminded  him  of  his  agreement  and  obligation  not  to  divulge  their  methods 
of  performing  said  work. 

He  alleged  that  he  was  going  to  work  at  cutting  cylinders,  and  claimed 
that  he  was  not  legally  bound  to  keep  secret  plaintiffs'  said  processes  and 
methods  ;  and  from  the  intimations  then  given  by  him,  and  his  conduct, 
plaintiffs  charge  that  it  is  his  intention  to  construct  and  use  machinery 
modeled  after  that  secretly  made  by  plaintiffs  for  their  own  exclusive  use 
as  aforesaid,  and  to  use  in  his  present  employment,  and  thereby  divulge 
and  make  known  to  his  said  employers  and  others  the  said  secret  processes 
and  methods  of  plaintiffs  for  cutting  said  cylinders  and  dials,  in  violation 
of  the  confidence  reposed  in  him  by  plaintiffs  in  giving  him  said  employ- 
ment, and  also  in  violation  of  his  said  agreement. 

8.  The  plaintiffs  further  aver  that  the  said  B.  Company  (of  which  cor- 
poration J.  B.  is  president),  being  well  aware  that  the  said  W.  D.  became 
confidentially  possessed  of  knowledge  of  plaintiffs'  said  improvements  in 
machinery  and  methods  of  cutting  said  cylinders  and  dials,  and  that  he  is 
in  duty  bound  and  under  a  contract  not  to  reveal  the  same  to  others,  yet, 
nevertheless,  the  said  B.  Company  has  arranged  with  the  said  D.  that  he 
shall  construct  for  them  machinery  modeled  after  plaintiffs'  said  improve- 
ments and  use  in  their  shops,  and  thereby  divulge  to  them  all  of  the 
plaintiffs'  said  secret  processes  and  methods  of  doing  said  work. 

9.  That  such  action  on  the  part  of  the  said  defendants,  if  carried  into 
effect,  would  cause  plaintiffs  very  great  loss  and  damage  in  their  said  bvisi- 
ness,  and  would  inflict  upon  them  irreparable  injury,  contrary  to  equity, 
and  in  disregard  and  violation  of  their  rights. 
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Wherefore  plaintiffs,  representing  that  they  have  no  adequate  remedy  at 
law,  respectfully  pray  your  honorable  court  to  grant  them  equitable  relief 
as  follows  : 

(a)  That  the  said  defendants  may  be  required  to  answer  the  premises 
under  oath. 

(b)  That  your  Honors  will,  preliminary  to  hearing  and  finally  thereafter, 
prevent  and  restrain  the  said  defendant  W.  D.  from  in  anj-  way  disposing 
of  or  copying  said  notes  of  work  done  by  him  for  plaintiffs,  and  will  com- 
mand the  said  defendant  forthwith  to  deliver  up  and  surrender  to  plaintiffs 
all  notes  and  memoranda  made  by  him  relative  to  the  said  work  done  for 
plaintiffs,  and  all  copies  of  the  same  that  he  may  have  made. 

(c)  That  your  Honors  will,  preliminary  to  hearing  and  finally  thereafter, 
prevent  and  restrain  the  said  defendant  W.  D.  from  constructing  or  using 
any  of  the  said  improvements  in  tools  and  machinery  secretly  originated 
and  used  by  plaintiffs,  and  from  using  and  making  known  to  his  present 
employers,  or  to  any  one,  any  knowledge  derived  by  him  in  the  course  of 
his  said  confidential  employment  as  to  plaintiffs'  said  methods  of  doing 
said  work. 

(d)  That  your  Honors  will,  preliminary  to  hearing  and  finally  thereafter, 
enjoin  and  restrain  the  said  defendant,  the  B.  Company,  from  constructing 
or  using,  or  permitting  to  be  constructed  and  used  in  their  shops,  any  of  the 
plaintiffs'  said  secret  improvements  in  machinery,  methods  and  processes 
of  doing  said  work. 

(e)  That  your  honorable  court  will  grant  plaintiffs  such  other  and 
further  relief  as  may  seem  equitable  and  just  in  the  premises. 

And  they  will  ever  pray,  etc. 

J.  W., 
Solicitor  for  plaintiffs. 


Philadelphia  Cotjntt,  ss.  : 

J.  P.,  being  duly  sworn  according  to  law,  deposes  and  says  that  the 
facts  stated  and  set  forth  in  said  bill  are  correct  and  true. 

Sworn  to  and  subscribed  before  me,  \ 

this  day  of  ,  18    .    ^         J.  P. 


Notary  Public. 

§  5669.    Injunctions   to  Bestrain  Breaches  of  Negative  Cove- 
nants, 

that  is,  covenants  where  the  covenantor  promises  that 
something  shall  not  be  done,  will  be  granted  when  the  con- 
tract and  threatened  breach  are  fully  shown  and  where 
damages  at  law  would  be  inadequate  as  a  remedy.     The 
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leading  case  upon  this  branch  of  injunctions  is  Lumley  v. 
Wagner,  1  DeGex,  Macnaghten  &  Gordon,  604  (1852), 
where  the  defendant  entered  into  an  engagement  with  the 
plaintiff  to  sing  at  his  theatre,  and  not  to  sing  at  any  other 
theatre,  and  an  injunction  was  granted  bj"-  Lord  St.  Leon- 
ards, to  restrain  the  defendant  from  singing  at  any  other 
theatre.  While  the  court  could  not  compel  the  defendant 
to  sing,  yet  it  could  enjoin  a  violation  of  the  covenant. 

A  negative  covenant  will  sometimes  be  imported  into 
an  affirmative  covenant  and  relief  afforded  by  injunction. 

Where  a  person  has  agreed  to  perform  personal  services 
of  a  special  character  for  a  defined  period,  exclusively  for 
another,  for  a  valuable  consideration,  equity  will  enjoin 
against  a  breach  of  such  engagement  where  the  loss  sus- 
tained cannot  be  adequately  compensated  at  law.  The 
agreement,  however,  must  be  fair  and  mutual.  Ball  Club 
V.  Hallman,  8  C.  0.,  58  (1890)  ;  Ball  Club  v.  Pickett,  47 
Leg.  Int.,  212  (1890).  See  Ball  Clubv.  Athletic  Assn.,  8  0. 
C,  337  (1890) ;  Ball  Club  v.  Bennett,  30  P.  L.  J.  (O.  S.),  152 
(1882.) 

§  5670.  An  Injunction  will  not  be  Granted  to  Restrain  a 
Threatened  Breach  by  a  Tenant  of  a  Stipiilation 
in  a  Farming  Agreement, 

requiring  him  to  keep  on  the  farm  a  proper  and  sufficient 
stock  of  sheep,  horses  and  cattle.  Phipps  v.  Jackson,  56 
Law.  J.  Rep.  (N.  S.)  (Chanc.  Div.),  550  (1887).  In  this 
case  Stirling,  J.,  said  :  "The  court  will  not  undertake  to 
superintend  the  performance  of  a  series  of  continuous 
acts." 

§  5671.  Waste— Trespass  — Nuisance  — PurprestTires  — General 
Jurisdiction. 

Waste  consists  in  the  abuse  of  property  by  one  who  has 
a  right  to  its  use,  but  who  has  not  the  absolute  title. 

Trespass  is  an  injury  to  property  by  one  who  has  no 
right  whatever  to  its  use. 

Nuisance  is  the  result  of  an  act  not  illegal  in  itself,  but 
in  the  result  which  such  act  produces. 
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By  purpresture  is  understood  an  encroachment  upon  the 
State  either  as  to  its  lands,  highways,  rivers,  forts,  streets, 
etc.  Where  the  invasion  is  on  the  jus  privatum  of  the 
State  it  is  a  purpresture,  if  on  the  jus  publicum  it  is  a 
nuisance. 

Where  the  injury  to  an  individual  is  distinct  from  that 
done  to  the  public  at  large,  the  party  so  injured  can  sue. 
For  the  public  protection,  the  Attorney-General  must  in- 
tervene. Private  nuisances  may  be  restrained.  The  court 
may  stay  its  hand  until  a  judgment  at  law  has  been 
obtained  ;  but  in  a  plain  case  where  loss  of  health  or 
great  injury  is  threatened,  the  court  may  proceed  at 
once. 

In  City  V.  Griscom,  5  Phila.,  536  (1864),  the  law  in  cases 
of  waste,  trespass  and  nuisance  is  thus  succinctly  stated : 
"  The  principle  on  which  both  English  and  American  courts 
of  chancery  have  preceded  in  the  exercise  of  this  extraor- 
dinary power  (injunction)  is  urgent  necessity  ;  to  pievent 
the  destruction  of  property,  or  such  invasions  of  right  as 
will  hardly  admit  of  a  full  and  fair  recompense,  if  it  is  suf- 
fered to  proceed,  until  there  can  be  a  judicial  determination 
of  the  case.  And  they  further  require  to  support  such  an 
application  that  the  subject-matter  of  the  complaint,  that 
is,  the  property  injured  or  menaced,  or  the  right  invaded, 
should  be  free  from  controversy  ;  for  if  there  be  a  contro- 
versy, they  invariably  refuse  to  interfere  in  this  summary 
mode.  Such  a  preliminary  injunction  has  scarcely  ever 
issued  unaccompanied  by  a  declaration  of  the  extreme  re- 
luctance with  which  it  is  granted  ;  and  well  it  may  be  so, 
for  it  is  to  a  certain  extent  deciding  the  cause  upon  the 
hearing  of  one  party  only,  which  is  so  contrary  to  common 
principles  of  justice,  that  nothing  but  extreme  necessity 
will  justify  it.  *  *  * 

"  It  is  apparent  that  where  the  plaintiff's  right  has  not 
been  established  at  law,  or  is  not  clear,  but  is  questioned 
on  every  ground  on  which  he  puts  it,  not  only  by  the  an- 
swer of  the  defendant,  but  by  proofs  in  the  cause,  he  is  not 
entitled  to  remedy  by  injunction.  It  is  not  enough  that  he 
is  able  to  produce  some  evidence  of  his  right,  where  there 
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is  conflicting  evidence  that  goes  to  the  denial  of  all  right. 
In  a  case  so  situated  the  plaintiff  should  first  establish  his 
right  in  an  action  at  law,  and  then  come  into  chancery  if 
necessary,  for  the  protection  of  the  legally  established 
right.  Where  the  emergency  is  pressing,  and  the  injunc- 
tion affidavits  disclose  a  prima  facie  right  in  the  plaintiff, 
the  proper  practice,  I  apprehend,  is  for  the  court  to  inter- 
fere by  special  injunction,  and  stay  the  defendant's  hand 
until  the  right  has  been  tried  at  law." 


§  5672.    Waste— Wlieii  Injunction  Issues. 

The  cases  are  somewhat  conflicting.  It  may  be  stated 
as  a  general  rule  that  equity  will  not  stay  waste  where  the 
title  is  in  dispute,  as  in  Phila.  v.  Griscom,  5  Phila.,  532 
(1864) ;  Walters  v.  McElroy,  31  W.  N.,  131  (1892). 

But  the  rule  is  somewhat  abridged  where  irremediable 
mischief  going  to  the  destruction  of  the  estate  is  caused  by 
the  person  in  possession  during  litigation  as  to  the  title. 
Mr.  Justice  Field  thus  states  the  change  in  Elirardt  v. 
Boaro,  113  U.  S.,  538  (1884) : 

"  It  was  formerly  the  doctrine  of  equity,  in  cases  of 
alleged  trespass  on  land,  not  to  restrain  the  use  and  enjoy- 
ment of  the  premises  by  the  defendant  when  the  title  was 
in  dispute,  but  to  leave  the  complaining  party  to  his  remedy 
at  law.  A  controversy  as  to  the  title  was  deemed  sufficient 
to  exclude  the  jurisdiction  of  the  court.  In  Pillsworth  v. 
Hopton,  6  Vesey,  51,  which  was  before  Lord  Eldon  in 
1801,  he  is  reported  to  have  said  that  he  remembered  being 
told  in  early  life  from  the  bench '  that  if  the  plaintiff  filed  a  bill 
for  an  account  and  an  injunction  to  restrain  waste,  stating 
that  the  defendant  claimed  by  a  title  adverse  to  his,  he 
stated  himself  out  of  court  as  to  the  injunction.'  This  doc- 
trine has  been  greatly  modified  in  modern  times,  and  it  is 
now  a  common  practice  in  cases  where  irremediable  mis- 
chief is  being  done  or  threatened,  going  to  the  destruction 
•of  the  substance  of  the  estate,  such  as  the  extracting  of 
ores  from  a  mine,  or  the  cutting  down  of  timber,  or  the 
removal  of  coal,  to  issue  an  injunction,  though  the  title  to  the 
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premises  be  in  litigation.  The  authority  of  the  coiirt  is  ex- 
ercised in  such  cases,  through  its  preventive  writ,  to  pre- 
serve the  property  from  destruction  pending  legal  proceed- 
ings for  the  determination  of  the  title." 

To  the  same  effect  are  the  cases  of  Munson  v.  Tryon, 
6  Phila.,  395  (1867),  and  Xing  v.  Wimley,  26  Leg.  Int., 
254  (1869). 


§  5673.    Trespass— When  Injunction  Issues. 

To  warrant  an  injunction  in  the  case  of  trespass,  a 
strong  case  of  irreparable  mischief  and  undoubted  title 
must  be  shown. 

If  the  trespass  be  fugitive  and  temporary,  and  adequate 
compensation  can  be  had  at  law,  there  is  nothing  to  justify 
the  interposition  of  equity.  Minnig's  Appeal,  82  Pa.  St., 
373  (1876)  ;  Leininger's  Appeal,  106  Id.,  398  (1884) ;  Echerty. 
Ferst,  10  Phila.,  514  (1873)  ;  Gas  Co.  v.  Poterie,  153  Pa. 
St.,  11  (1893)  :  Poterie  v.  Gas  Co.,  Id.,  13  (1893).  See  B.  R. 
Co.  V.  R.  R.  Co.,  151  Id.,  402  (1892). 

An  injunction  will  issue  in  cases  of  trespass  of  a  per- 
manent nature  ;  Masson's  Appeal,  70  Id.,  26  (1871)  ;  Alli- 
son's Ajjpeal,  77 Id.,  221(1874) ;  Proctorv.  Campbell,  5C.  P. 
Eep.,  270  (1889) ;  Sterling's  Appeal,  111  Pa.  St.,  35  (1885)  ; 
Miller  v.  Lynch,  149  Id.,  460  (1892) ;  or  in  cases  of  repeated 
acts  of  trespass.  Scheetz's  Appeal,  36  Id.,  88  (1860)  ;  Sun- 
derland V.  Whitesides,  7  Phila.,  335  (1870)  ;  Echert  v. 
^Ferst,  10  Id.,  514  (1873)  ;  Steivarfs  Appeal,  56  Pa.  St., 
413  (1867)  ;  Walters  v.  McElroy,  151  Id.,  649  (1892). 

Equity  will  not  enjoin  a  trespass  save  a  suitor  use 
reasonable  diligence  and  good  faith.  Power's  Appeal,  23 
W.  N.,  485  (1889) ;  B.  R.  Co.  v.  Midlin,  Id.,  503  (1889). 

Where  rights  which  are  legal  are  asserted  on  one  side  and 
denied  on  the  other,  the  remedy  is  at  law.  Washburn's 
Appeal,  105  Pa.  St.,  480  (1884) ;  Appeal  of  the  City  of  Har- 
risburg,  107  Id.,  102  (1884)  ;  Ferguson's  Appeal,  117  Id., 
426  (1888). 

Equity  will  not  enjoin  trespass  to  mining  rights  where 
the  title  is  disputed.     Duncan  v.  Iron  Works,  26  W.  N., 
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479  (1890) ;  Acheson  v.  Stevenson,  130  Pa.  St.,  633  (1890). 
See  Duffield  v.  Hue,  26  W.  N.,  387  (1890). 

Where  boundary  lines  are  uncertain,  equity  will  not 
enjoin  a  continuing  trespass  until  the  true  lines  are  es- 
tablished in  an  action  of  ejectment.  Hogue  v.  Matlack,  8 
C.  C,  657  (1890). 

But  where  the  right  is  clear  and  there  is  no  serious  con- 
troversy upon  any  material  fact,  a  court  of  equity  may 
restrain  threatened  interference  with  the  exercise  of  such 
right  without  a  prior  finding  at  law.  Barley's  Appeal,  121 
Pa.  St.,  496  (1888) ;  Ferguson's  Appeal,  111  Id.,  426  (1888). 

§  5674.    Form  of  BiU  to  Restrain  Closing  a  Theatre. 

In  the  Court  op  Common  Pleas,  No.       ,  foe  the  County  of 

In  Equity. 


R.  F.,  Plaintiff, 

V. 

W.  S.   S.,  Mayor  of  the  City  of 

,andK.H.J.,  Chief  of 

Police  of  said  city,  Defendants. 


To  the  Honorable  the  Judges  of  said  Court : 


Term,  1895.     No. 


The  plaintiff  complains  and  says  : 

I.  That  he  is  the  proprietor  of  a  place  of  public  amusement  within  the 
City  of  ,  known  as  "  The  N.  Theatre." 

II.  That  plaintiff,  on  the  day  of  January,  A.  D.  18  ,  was  served 
with  the  notice  hereto  attached,  and  made  part  hereof,  marked  "  Exhibit 
A."  In  obedience  to  the  same,  the  manager  of  plaintiff's  said  theatre  applied 
at  the  office  of  W.  S.  S. ,  Mayor  of  the  City  of  ,  for  a  renewal  of  the 
license  for  said  theatre,  and  tendered  the  sum  of  dollars  for  the 
same. 

III.  Plaintiff  further  shows  that  the  said  W.  S.  S.  refused  to  grant  said 
license  for  the  year  18  to  plaintiff,  and  refused  to  accept  or  receive  the 
sum  of  doUars  so  as  aforesaid  tendered  by  plaintiff. 

rv.  That  the  said  W.  S.  S.,  as  Mayor,  and  K.  H.  J.,  as  Chief  of  Police 
of  the  City  of  ,  have  notified  plaintiff  of  their  intention  to  close 

plaintiff's  said  theatre,  and  have  threatened  to  prevent  plaintiff  from  giving 
the  evening  performance  at  his  said  theatre. 

V.  Plaintiff  charges  that  the  proposed  action  of  said  defendants  in 
closing  plaintiff's  said  theatre  is  in  gross  violation  of  law,  and  plaintiff 
avers  that  unless  restrained  by  your  honorable  court,  the  said  defendants 
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will  carry  out  their  said  threat  and  close  plaintiff's  theatre,  whereby  plaintiff 
wiU  suffer  great  and  irreparable  injury. 

Plaintiff  therefore  needs  equitable  relief,  and  prays  : 

(a)  That  the  said  defendants  and  their  servants  and  each  of  them  be  en- 
joined specially  until  hearing,  and  perpetually  thereafter,  from  closing 
plaintiffs  said  theatre,  and  from  preventing  or  in  any  way  interfering  with 
plaintiff  in  having  performances  at  his  said  theatre. 

(6)  Further  relief. 

F.  B., 
Pro  Plaintiff. 

(Affidavit.) 

(Attach  "  Exhibit  A.") 


„  i675.    Form  of  Bill  to  Enjoin  a  Corporation  from  XTnlawfully 
Taking  Possession  of  Plaintiff's  Property. 

In  the  Court  of  Common  Pleas,  No.        ,  for  the  City  and  County  of 

Philadelphia. 

In  Equity. 

Between 
The  City  of  Philadelphia,  Trus- 
tees under  the  Will  of  Stephen 
GrLrard,  Deceased,  Plaintiff. 
and 
The  Navigation  Company, 

Defendant. 


Term,  1895.     No. 


To  the  Honorable  the  Judges  of  said  Court  : 

The  plaintiff  complains  and  says  : 

I.  That  in  the  month  of  December,  A.  D.  1831,  Stephen  Girard,  of  the 
City  of  Philadelphia,  died  seized  inter  alia  of  the  lands  and  premises  here- 
inafter mentioned. 

n.  That  the  said  Stephen  Girard  left  a  last  wiU  and  testament  and 
two  codicils  thereto,  which  were  duly  admitted  to  probate  on  the  thirty- 
first  day  of  December  1831  ;  wherein  and  whereby  the  said  testator  devised 
to  the  plaintiff,  inter  alia,  the  land  hereinafter  mentioned,  to  hold  upon 
the  trusts  in  said  will  set  forth.  A  copy  of  said  will  and  codicils  is  hereto 
attached  and  made  part  hereof,  marked  •'  Exhibit  A." 

III.  That  The  Navigation  Company  has  recently,  without  au- 
thority of  law,  entered  upon  the  following  described  premises,  to  wit : 
(here  set  forth  description.) 

IV.  That  the  said  defendant  has  threatened  to  continue  in  such  unlaw- 
ful possession,  and  further  proposes  and  intends  to  take  "possession  of  the 
entire  river  front  of  said  property,  without  first  having  made  or  paid  to 
plaintiff  any  compensation  therefor,  or  having  given  or  offered  any  secu- 
rity, and  before  plaintiff's  damages  have  been  assessed. 
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V.  That  the  said  defendant  has  no  warrant  or  authority  for  taking  pos- 
session of  plaintifiE's  said  land,  even  upon  making  compensation  therefor. 
That  if  said  defendant  is  allowed  to  proceed  with  the  execution  of  its  afore- 
said purpose,  plaintiff  will  suffer  great  and  irreparable  wrong  and  injury. 

Plaintiff  therefore  prays  for  relief  as  follows  : 

1.  That  pending  this  bill  specially  and  thereafter  perpetually,  the  said 
defendant,  The  Navigation  Company,  its  attorneys,  agents  and  serv- 
ants, be  enjoined  from  remaining  and  continuing  in  its  possession  of  the 
lands  so  as  aforesaid  taken  by  it,  and  from  taking  possession  of  any  other 
lands  or  property  of  plaintiff. 

2.  Such  other  and  furthar  relief  as  to  your  Honors  may  seem  meet. 

F.  C, 
Solicitor  pro  Plaintiff. 
(Affidavit.) 
(Attach  Exhibit.) 

§  5676.    Ntdsance— When  Injunction  Will  Issue. 

Where  a  nuisance  is  a  public  nuisance  and  the  injury 
irreparable,  the  remedy  on  behalf  of  the  public  must  be  at 
the  instance  of  the  Attorney-General.  In  such  case  the 
court  will  not  enjoin  at  the  suit  of  a  private  citizen,  unless 
such  plaintilf  can  make  out  a  case  of  special  damage. 
Commissioners  v.  Long,  1  Pars.,  143  (1845) ;  Comm.  v. 
Rush,  14  Pa.  St.,  186  (1850) ;  SparhawJc  v.  Rwy.  Co.,  54 
Id.,  401  (1867)  ;  Mechling  v.  Bridge  Co.,  1  Grant,  416 
(1856);  Peterson  V.  Bwy.  Co.,  5  Phila.,  199  (1863);  Blan- 
chard  v.  Beyhurn,  32  Leg.  Int.,  239  (1875)  ;  Bwy.  Co.  v. 
Phila.,  2  W.  N.,  639  (1876)  ;  Bwy.  Co.  v.  Bwy.  Co.,  1  Id., 
492  (1875)  ;  Horner  v.  Craig,  2  Id.,  11  (1875). 

A  bill  to  restrain  purpresture  can  be  maintained  by  a 
municipal  corporation  or  by  a  private  individual  without 
joinder  of  the  Commonwealth.  City  v.  Crump,  1  Brews., 
320  (1866)  ;  B.  B.  Co.' s  Appeal,  115  Pa.  St.,  529  (1886). 

An  illustration  of  the  distinction  between  pubhc 
nuisances  where  the  damage  is  public,  and  where  it  is 
special,  is  found  in  the  cases  relating  to  the  erection  of  bay 
windows  beyond  the  building  line.  Comm.  v.  Harris,  10 
W.  N.,  10  (1881) ;  Beimer's  Appeal,  100  Pa.  St.,  183  (1882), 
affirming  Comm.  v.  Beimer,  39  Leg.  Int.,  108  (1882) ; 
Wilson  V.  Strawbridge,  4  W.  N.,  35  (1877).  See  Livingston 
V.  Wolf,  27  Id.,  5  (1890). 
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If  that  which  is  a  public  nuisance  cause  special  damage  to 
an  adjoining  property  owner,  an  injunction  may  be  granted. 
Publishing  Co.  v.  Ladomus,  33  Leg.  Int.,  130  (1876) ;  3  W. 
N.,  657  (1877)  ;  Eckert  v.  Bwy.  Co.,  27  P.  L.  J.,  202  (1880)  ; 
Penn.  R.  R.  Co.  v.  Phila.  Belt  Line  Co.,  29  W.  N.,  202  (1891), 
affirmed  in  30  W.  N.,  161  (1892) ;  Potts  v.  Elevated  R.  R., 
31  W.  N.,  290(1892)  ;  and  Collins  v.  Rwy.  Co.,  32  W.  N., 
379  (1893),  affirmed  in  Elevated  R.  R.  Cases,  161  Pa.  St., 
3D6,  409  (1894). 

In  these  cases  the  construction  of  the  defendants'  roads; 
was  held  to  be  unauthorized  by  law.  See  Kemhle  v.  R.  R. 
Co.,  46  Leg.  Int.,  444  (1889). 

The  right  of  a  municipality  to  interfere  by  injunction 
where  encroachments  are  about  to  be  made  on  one  of  its 
highways  has  been  sustained  on  the  ground  that  the  injury 
is  sufficiently  certain,  special  and  specific  to  maintain  a 
standing  inequity.  City  v.  Rwy.  Co.,  8  Phila.,  648  (1871) ; 
City  V.  Crump,  1  Brews.,  320  (1866). 

A  city  or  a  borough  may  enjoin  the  erection  of  a  per- 
manent structure  upon  the  public  highway  as  a  continuing 
nuisance.  Huddleston  v.  Township,  7  Atl.  Eep.,  210  (1886)  ; 
City's  Appeal,  10  Id.,  787  (1887).  See  Borough's  Appeal,  17 
Id.,  34  (1889). 

But  equity  will  not  enjoin  the  obstruction  of  a  public 
street  at  the  instance  of  a  private  citizen  who  shows  no 
damage  resulting  from  the  violation  of  a  public  right. 
Cox's  Appeal,  11  W.  N.,  571  (1882),  affirming  Coxy.  R. 
R.,  10  Id.,  552  (1881).  See  Wilkes-Barre's  Appeal,  39  Leg. 
Int.,  336  (1882). 

The  unauthorized  occupation  of  a  street  by  a  railroad 
track  is  a  nuisance  per  se  which  will  be  restrained.  Attor- 
ney-General V.  Rwy.  Co.,    32  Leg.  Int.,  238  (1875). 

Aliter,  where  the  use  is  authorized  by  the  Legislature. 
Phila.  V.  Rwy.  Co.,  3  Brews.,  547  (1869);  Faust  v.  Rwy. 
Co.,  3  Phila.,  164  (1858). 

A  passenger  railway  company  will  not  be  restrained 
from    salting   its    tracks    unless  such  salting  be  first  <  r; 
tablished  at  law  as  a  public  nuisance.     Borough  v.  Ru\ 
Co.,  2  C.  C,  639  (1887). 
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The  erection  of  a  frame  building  will  not  be  enjoined 
where  an  ordinance  provides  a  penalty.  City  v.  McFad- 
den,  15  W.  N.,  269  (1884).  See  Cityy.  Shaub,  1  Lancaster 
Law  Review,  340  (1890). 

An  injunction  will  be  granted  to  restrain  an  offensive 
trade  which  renders  life  uncomfortable.  Roberts  v. 
Thomas,  1  Del.  Co.  Eep.,  89  (1877) ;  Czarniecki's  Appeal, 
2,b  P.  L.,  J.  (0.  S.),  153  (1887)  ;  Lead  Co.'s  Appeal,  96  Pa. 
St.,  116  (1880)  ;  WarwickY.  Wah  Lee,  10  Phila.,  160  (1874) ; 
Rodenhausen  v.  Craven,  141  Pa.  St.,  646  (1891) ;  Evans  v. 
Fertilizing  Co.,  160  Id.,  209  (1894). 

Equity  will  enjoin  unusual  and  disturbing  noises  made 
regularly  and  continuously,  affecting  the  peace,  comfort  or 
health  of  a  man's  family  ;  Art  Club's  Appeal,  22  W.  N., 
75  (1888) ;  Wallace  v.  Auer,  10  Phila.,  356  (1875)  ;  Burke 
V.  Myers,  10  W.  N.,  481  (1880)  ;  Dillon  v.  States,  11  Id., 
18  (1880) ;  Briggs  v.  Vottler,  4  Id.,  272  (1877)  ;  but  if  made 
in  the  exercise  of  a  lawful  occupation,  without  positive  evi- 
dence of  substantial  injury,  an  injunction  will  not  issue. 
McCaffrey's  Appeal,  105  Pa.  St.,  253  (1884) ;  Penrose  v. 
Nixon,  140  Id.,  45  (1891)  ;  Straus  v.  Barnett,  140  Id.,  Ill 
(1891). 

§  5677.    Storage  of  Gunpowder. 

When  a  storehouse  becomes  necessary  for  keeping  a 
dangerous  explosive,  the  utmost  care  should  be  taken  in 
selecting  the  site,  and  in  its  construction,  with  reference  to 
safety  of  persons  and  rights  of  property.  Places  of  storage 
of  such  substances  must  not  be  multiplied  beyond  the  busi- 
ness requirements  of  the  neighborhood.  When  consump- 
tion of  the  article  is  large,  to  give  or  limit  the  right  of 
storage  to  a  single  natural  or  artificial  person,  would  im- 
pose a  heavy  burden  on  consumers  for  the  benefit  of  the 
favored  party. 

A  chancellor  must  consider  many  things  when  called  on 
to  strike  down  a  lawful  business  necessary  to  be  carried  on 
for  the  public  weal.  It  often  becomes  a  grave  question 
whether  so  great  an  injury  would  not  be  done  to  the  com- 
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m unity  by  enjoining  the  business,  that  the  complaining 
party  should  be  left  to  his  remedy  at  law.  DilworWs 
Appeal,  91  Pa.  St.,  250  (18T9).  See  Wier's  Appeal,  74  Id., 
230  (1873). 

In  questions  of  injunction  against  storing  such  explo- 
sives as  powder,  the  court  will  inquire  into  the  character  of 
the  powder,  the  location  and  kind  of  storehouse  and  its 
Telation  to  the  community.  Daw  v.  Powder  Co.,  360  Id., 
482  (1894). 

The  erection  of  an  oil  refinery  in  a  rural  section  of  the 
■city  will  not  be  enjoined  ;  Young  v.  Elkins,  38  Leg.  Int., 
204  (1881)  ;  Shaw  v.  Transit  Co.,  4  C.  C,  363  (1887) ;  nor 
the  erection  of  an  abattoir  or  slaughter-house  on  an  im- 
proved plan,  the  affidavits  failing  to  establish  the  fact  that 
the  erections  will  be  a  nuisance.  Sellers  v.  B.  M.  Co.,  10 
Phila.,  319  (1875).  In  Schandein  v.  Bach,  11  W.  N.,  202 
(1881),  an  injunction  was  allowed  against  slaughtering 
hogs. 

The  enjoyment  of  a  stream  of  pure  water  for  domestic 
purposes  must  yield  to  the  development  of  the  natural 
resources  of  the  country.  Coal  Co.  v.  Sanderson,  113  Pa. 
St.,  126  (1886). 

Where  an  oil  producer  brings  salt  water  to  the  surface 
with  his  oil,  he  will  not  be  enjoined  from  discharging  the 
water  into  a  river,  at  the  instance  of  a  water  company 
which  takes  its  supply  from  the  river  to  supply  the  borough. 
Water  Co.  v.  Oil  Co.,  38  P.  L.  J.  (O.  S.),  159  (1890).  See 
McCallum  v.  Germantown  Water  Co.,  54  Pa.  St.,  40 
(1867). 

An  injunction  will  issue  against  maintaining  a  cesspool, 
the  percolations  from  which  pollute  the  waters  of  a  well  on 
the  adjoining  property.  Haugh's  Appeal,  102  Pa.  St.,  42 
(1883),  affirming  Dill  v.  Haugh,  9  W.  N.,  417  (1880). 

A  preliminary  injunction  will  not  be  awarded  if  the 
question  of  nuisance  be  in  doubt  upon  the  affidavits  pre- 
sented. City  V.  Bwy.  Co.,  7  Luz.  Legal  Eegister,  25  (1877)  ; 
Houston  V.  Heverin,  1  Del.  C.  Eep.,  154  (1881). 

If  the  testimony  be  conflicting  as  to  whether  or  not  the 
acts  complained  of  constitute  a  public  nuisance,  the  right 
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must  be  first  settled  at  law,  before  equity  can  enjoin.     City 
V.  Baney,  25  W.  N.,  246  ;  130  Pa.  St.,  546  (1889). 

Where  the  damage  is  imminent  and  irreparable,  yet 
equity  will  not  enjoin  unless  the  right  is  clear  and  the 
facts,  as  to  a  private  nuisance,  uncontested,  and  there  is  no 
adequate  remedy  at  law.  Mowday  v.  Moore,  133  Pa.  St., 
598  (1890)  ;  Mirkilv.  Morgan,  134  Id.,  144  (1890)  ;  Hieskell 
V.  Gross,  3  Brews.,  430  (1869). 

§  5678.    rorm  of  Bill  to  Bestrain  a  Nuisance. 

In  the  Court  of  Common  Pleas,  No.       ,  for  the  County  of 
Philadelphia. 

In  Equity. 

Between  j 

TheCityofPhUadelphia,PZainitf,  I  Term,  189    .    No. 

and  I 

H.  B.  and  C.  C. ,  Defendants.  J 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  plaintiff  complains  and  says  : 

1.  That  by  an  act  of  Assembly,  approved  March  24th,  A.  D.  1833  (P.  L.,. 
178),  the  mayor,  aldermen  aad  citizens  of  Philadelphia  were  authorized  t». 
pass  ordinances  requiring  the  removal,  and  prohibiting  the  construction  of 
all  buildings,  fences  and  other  obstructions  to  the  eastward  of  Delaware 
Avenue,  between  Vine  and  South  or  Cedar  Streets  ;  and  to  declare  all  erec- 
tions  and  constructions  contrary  to  said  ordinances,  whether  erected  before 
or  after  the  passage  of  the  same,  to  be  nuisances  ;  and  generally  to  devise, 
oidain  and  execute  whatever  other  things  should  be  by  the  said  mayor, 
aldermen  and  citizens  of  Philadelphia  deemed  necessary  or  convenient  for 
the  good  arrangement,  security  and  government  of  the  wharves  projecting 
into  the  River  Delaware. 

2.  That  in  pursuance  and  by  virtue  of  the  authority  in  said  act  of 
Assembly  contained,  the  Select  and  Common  Councils  of  the  mayor,  alder- 
men and  citizens  of  Philadelphia  passed  an  ordinance,  which  was  approved 
June  18th,  1846,  providing,  inter  alia,  as  foUows,  viz. .  (here  ordinance 
follows.) 

3.  That  by  an  act  of  Assembly,  approved  the  2d  day  of  February,  A.  D. 
1854  (P.  L.,  21),  the  corporate  name  of  the  mayor,  aldermen  and  citizens 
of  the  City  of  Philadelphia  was  changed  to  "The  City  of  Philadelphia;"' 
and  all  ordinances  before  that  time  passed  were  continued  in  force  untiL 
repealed  by  the  Councils  of  said  city. 
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4.  That  the  defendants  are  maintaining  a  wooden  shed  or  building,  on 
pier  No.  ,  to  the  eastward  of  Delaware  Avenue,  between  "Vine  and  Market 
Streets,  in  said  city,  contrary  to  the  said  act  of  Assembly  and  said  or- 
dinance. 

5.  That  the  said  wooden  shed  or  building  is  a  nuisance. 
Wherefore  plaintiff  needs  equitable  relief  and  prays  : 

I.  That  the  wooden  structure  or  building  maintained  by  the  said  de- 
fendants be  declared  a  nuisance. 

II.  That  the  said  defendants  be  compelled  to  remove  the  same. 

III.  That  the  defendants  be  restrained,  preliminary  to  hearing  and 
finally  thereafter,  from  maintaining  any  wooden  shed  or  building  on  said 
pier. 

rv.  That  the  plaintiff  may  have  such  other  and  further  relief  as  the 
nature  of  the  case  may  require. 

Pro  Plaintiff. 
(Affidavit.) 


5679.    Form  of  Bill  to  Abate  and  Remove  Nuisance. 

In  the  Court  of  Common  Pleas,  No.        ,  of  Philadelphia  County. 

In  Equity. 

Between 
The  City  of  Philadelphia,  trustee 
under  the  will  of  Stephen  Gir- 
ard,  deceased.  Plaintiff, 
and 
W.  R.  and  M.  R.,  his  wife.  De- 
fendants. 


Term,  18      .     No. 


Tothe  Hono  rable  the  Judges  of  the  said  Court  : 

The  plaintiff  complains  and  says  : 

1.  That  the  City  of  Philadelphia  is  trustee  under  the  will  of  Stephen 
Girard,  deceased,  and  acts  herein  by  the  Board  of  Directors  of  City  Trusts. 
That  as  trustee  aforesaid,  it  is  the  owner  of  and  in  possession  of  a  certain 
lot  of  ground,  with  a  four-story  brick  dwelling-house  thereon  erected,  num- 
ber Marshall  Street,  in  the  City  of  Philadelphia. 

2.  That  the  defendant,  M.  R. ,  wife  of  W.  R. ,  is  seized  of  and  is  in  posses- 
sion of  a  lot  and  dwelling-house  thereon  erected,  situate  on  the  north  side  of 

Street,  one  door  east  of  Marshall  Street,  being  the  premises  directly 
adjoining  the  premises  of  plaintiff  to  the  east. 

3.  That  the  dwelling-house  on  the  lot  of  plaintiff  was  erected  by  plain- 
tiff (date),  and  the  building  of  defendants  was  erected  (date). 

4.  That   the  defendants  maintain  a  privy  well  directly  against  the 
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foundation  wall  of  the  said  dwelling-house  of  plaintiff,  and  do  not  take 
needful  precautions  to  prevent  the  escape  of  moisture  and  odors  from  said 
well,  said  moisture  and  odors  being  very  offensive,  noisomie  and  un- 
wholesome, impregnating  the  whole  lower  portion  of  the  said  dwelling- 
house  of  plaintiff  and  rendering  the  same  untenantable. 

5.  That  one  of  the  tenants  of  plaintiff  has  removed  from  said  premises 
in  consequence  of  said  nuisance,  and  another  tenant  complains  seriously 
thereof,  and  threatens  to  remove  therefrom. 

6.  That  plaintiff  laid  the  foundation  wall  of  the  dwelling-house  owned 
by  plaintiff  in  cement,  and  cemented  the  inside  of  the  foundation  wall, 
such  being  the  remedies  suggested  by  the  builder  of  said  dwelling-house ; 
but  said  moisture,  and  fetid,  offensive,  noisome  and  unwholesome  stench 
stUl  continues  to  escape  through  said  wall,  corrupting,  poisoning  and  in- 
fecting the  air  of  the  dwelling  so  as  aforesaid  owned  by  plaintiff. 

7.  That  the  said  defendants  maintain  the  said  privy  well  within  two 
feet  of  the  premises  of  plaintiff,  contrary  to  law  and  the  ordinances  of  the 
City  of  Philadelphia. 

8.  That  the  defendants  have  been  notified  by  plaintiff  and  requested  to 
abate  said  nmsance,  but  they  neglect  and  refuse  to  remove  or  abate  the 
«ame. 

9.  That  by  reason  of  the  premises  plaintiff  suffers  great  injury  and 
irreparable  damage. 

Wherefore,  plaintiff  needs  equitable  relief,  and  prays  : 

1.  That  the  defendants  may  be  restrained,  preliminary  to  hearing  and 
finally  thereafter,  from  using  and  maintaining  said  privy  well. 

2.  That  the  defendants  may  be  compelled  to  clean  said  privy  well,  and 
then  to  fill  the  same  with  earth. 

3.  Such  other  and  further  relief  as  the  nature  of  the  case  may  require. 

F.  C, 
Solicitor  pro  Plaintiff. 
(Afladavit.) 

§  5680.    Form  of  Bill  to  Enjoin  Breach  of  Bestrictions  in  a  Deed 
Belating  to  Light  and  Air. 

In  the  Couet  of  Common  Pleas,  No.       ,  op  Philadelphia  County. 

In  Equity. 

Between 

J.    H.    and    A.     H.,    his    wife, 

Plaintiffs, 

and 

G.  E.  and  M.  R.,  his  wife,  De- 


Term,  18       .    No. 


The  plaintiffs  complain  and  say  : 

1.  That  the  rectors,  churchwardens  and  vestrymen  of  Churcli, 
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of  the  City  of  Philadelphia,  being  the  owners  of  the  ground  extend- 
ing from  to  Streets  and  from  to  Streets,  on 
the  day  of  November,  ,  granted  and  conveyed  to  E.  J.  H., 
inter  alia,  the  lot  of  ground  on  the  south  side  of  ,  commencing  at 
the  distance  of  eighty  feet  westward  of  Street,  and  extending  in 
length  or  depth  southward  between  parallel  lines  seventy-six  feet  to 
Street,  which  deed  was  recorded  at  Philadelphia,  in  Deed  Book  T.  H.,  No. 
,  page  ,  etc. 
And  the  said  rectors,  etc.,  etc.,  on  the  day  of  October  , 
granted  and  conveyed  to  T.  P.  G.,  inter  alia,  the  lot  of  ground  adjoining 
to  the  eastwai-d  of  said  last  described  lot  on  the  south  side  of  ,  at  the 
distance  of  sixty  feet  westward  of  Street,  and  extending  of  the 
same  length  or  depth  to  Street  aforesaid,  which  deed  was  recorded 
at  Philadelphia,  in  Deed  Book  T.  H.,  No.  ,  page  ,  etc.  A 
copy  of  which  is  hereto  annexed  and  made  part  hereof,  marked  Exhibit 
"  A." 

3.  That  the  said  A.  H.,  by  virtue  of  several  conveyances  from  the  said 
E.  J.  H.  and  his  grantees,  has  become  invested  with  the  title  to  the  lot  and 
premises  known  as  No.  ,  which  is  the  lot  commencing  at  the  dis- 
tance of  eighty  feet  westward  of  Street,  and  extending  of  the  depth 
as  before  stated,  and  she  is  now  in  possession  of  the  same  with  her  husband, 
the  said  J.  H.  And  the  said  M.  R.,  by  virtue  of  several  conveyances 
from  said  T.  P.  G.  and  his  grantees,  has  become  invested  with  the  title  to 
the  lot  and  premises  adjoining  known  as  No.  ,  being  the  eastern- 
most of  said  two  lots  of  ground,  and  she  is  now  in  possession  of  the  same' 
with  her  husband,  the  said  G.  R.,  by  virtue  of  the  deed,  a  copy  of  which 
is  hereto  annexed  and  made  part  hereof,  naarked  Exhibit  "  B." 

4.  That  by  the  deeds  above  recited  from  said  rectors,  etc.,  etc.,  to  said 
H.  and  said  G.,  as  well  as  by  all  subsequent  conveyances,  the  said  two  lots 
are  subject  to  the  servitude  and  restrictions  as  to  buildings,  and  for  the 
protection  of  light  and  air  and  other  comforts  to  the  buildings  erected  on 
said  lots  as  recited  in  said  deeds,  as  follows  :  "  And  the  said  E.  J.  H. 
(T.  P.  G.)  for  himself,  his  heirs  and  assigns,  owners  or  occupiers  of  the 
hereby  granted  lot  of  ground,  doth  hereby  covenant,  grant  and  agree  to  and 
with  the  said  the  rector,  churchwardens  and  vestrymen  of  Church, 
in  the  City  of  Philadelphia,  their  successors  and  assigns,  that  neither  he 
nor  any  nor  either  of  them  shall  or  will  at  anytime  hereafter  erect  or  build, 
or  cause,  suffer  or  permit  to  be  erected  or  built  uxion  the  end  of  the  hereby 
granted  lot  of  ground  fronting  on  the  said  Street,  any  dwelling- 
house  or  any  other  buildings  whatever,  except  stables  or  coach-houses,  green- 
houses or  privies,  counting-houses  or  offices,  and  that  no  such  stables,  coach- 
houses, greenhouses  or  privies,  counting-houses  or  offioees,  shall  exceed  two 
stories  in  height :  Provided,  that  this  covenant  shall  not  be  construed  to 
prevent  the  erection  of  back  buildings  of  any  length,  attached  to  or  adjoining 
the  houses  that  may  be  erected,  fronting  on  the  said  .  And  the  said 
E.  J.  H.  (T.  P.  G.)  for  himself,  his  heirs  and  assigns,  owners  or  occupiers  of  the 
said  hereby  granted  lot,  doth  hereby  further  covenant,  grant  and  agree  to  and 
with  the  said  parties  of  the  first  part,  that  no  manufactory,  workshop,  steam 
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engine,  soap,  or  candle,  or  glue  manufactoiy,  or  other  building  for  offensive 
purpose  or  occupation  shall  ever  be  built,  erected  or  placed  upon  the  said 
lot  of  ground  hereby  granted,  or  any  part  thereof,  nor  shall  any  building 
thereon  erected  be  converted  into  a  manufactory,  steam  engine  house, 
soap,  or  candle,  or  glue  manufactory,  or  used  for  any  offensive  purpose  or 
occupation  hereafter  forever,  and  moreover  it  is  further  covenanted  and 
agreed  by  and  between  the  said  parties  of  the  first  and  third  parts  hereto, 
for  themselves  respectively,  and  for  their  respective  successors,  heirs  and 
assigns,  that  if  any  buildings  shaJl  at  any  time  hereafter  be  put,  erected  or 
Tased,  or  occupied  upon  the  hereby  granted  lot,  or  any  part  thereof,  con- 
trary to  the  true  intent  and  meaning  of  these  presents,  and  if  the  said 
party  of  the  third  part,  his  heirs  or  assigns,  shall  fail  to  remove  the  same, 
on  receiving  thirty  days'  notice  in  writing  so  to  do,  from  the  said  the  rector, 
churchwardens   and  vestrymen  of  Church,  in  the   City  of    Phila- 

delphia, their  successors  and  assigns,  or  from  any  other  owner  of  any  other 
lot,  part  of  the  said  square  of  ground,  then,  and  in  such  case,  it  shall  and 
may  be  lawful  for  the  said  the  rector,  churchwardens  and  vestrymen  of 

Church,  in  the  City  of  Philadelphia,  their  successors  and  assigns,  or 
for  the  said  owners  of  any  part  of  the  said  square  of  ground  lying  between 

and  Streets,  and  and  Streets,  or  any  of  them, 

with  their  workmen,  tools  and  implements,  at  suitable  times,  to  enter  into 
and  upon  the  hereby  granted  lot  of  ground,  and  into  the  buildings  thereon 
to  be  erected,  and  at  the  cost  of  the  said  party  of  the  third  part,  his  heirs  or 
assigns,  owners  or  occupiers  of  the  said  hereby  granted  lot,  to  tear  down, 
remove  and  abate  all  such  buildings,  or  mapufactories,  or  dwellings  on  the 
rear  end  of  the  said  lot  of  ground  as  may  be  erected,  or  constructed  or  used 
contrary  to  the  true  intent  and  meaning  of  these  presents,  and  without 
being  subject  to  any  writ,  action  or  proceeding,  civil  or  criminal,  for  any- 
thing reasonably  done  by  them,  or  any  of  them,  by  reason  thereof,  or  for 
any  entry  thereon,  for  the  purpose  aforesaid,  anything  hereinbefore  con- 
tained to  the  contrary  thereof  notwithstanding." 

5.  That  about  the  year  the  grantors  of  said  lot  to  A.  H.,  as  weU 
as  those  to  the  westward  to  Street,  erected  upon  their  lots  houses 
fronting  on  said  ,  fom-  stories  in  height,  about  40  feet  deep,  with 
the  usual  back  buildings  to  the  depth  of  about  20  feet  and  two  stories  in 
height,  leaving  in  the  rear  and  at  the  sides  of  said  back  buildings  spaces 
for  light  and  air  and  spaces  upon  which  stables,  coach-houses,  greenhouses 
privies,  counting-houses  or  offices  might  be  erected,  and  the  same  have 
heen  maintained  in  like  condition  for  upwards  of  thirty-flve  years. 

6.  That  the  owners  of  the  lots  to  the  eastward  of  plaintiffs,  about  the 
same  time,  erected  upon  their  respective  lots  larger  buildings  than  plaintiffs 
and  those  to  the  westward  ;  and  included  in  their  building  their  dining-room 
and  kitchen,  thus  having  no  back  buildings.  The  said  bmlding  thus  covering 
a  space  of  about  the  same  depth  as  the  houses  having  the  back  buildings, 
and  leavmg  in  the  rear  the  yard  space  for  light  and  air,  and  upon  which 
stables,  coach-houses,  greenhouses,  privies,  counting-houses  or  offices 
might  be  erected,  and  the  same  have  been  maintained  in  like  condition  for 
about  thirty-five  years. 
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7.  That  the  term  back  building,  as  known  to  owners  and  builders 
generally,  implies  the  right,  as  already  exercised  and  defined  by  the  owners 
thereof,  to  build  back  of  the  main  building  to  the  length  of  a  dinmg-room 
and  kitchen  suitable  to  the  size  of  tlie  main  house,  with  room  at  the  sides 
of  said  back  buildings  and  at  the  rear  thereof  for  a  yard  affording  light  and 
air  as  well  to  the  particular  buildings  as  to  others  adjoining  in  the  same 
row  of  buildings  ;  and  such  was  a  well  defined  and  established  custom  as 
to  building  at  the  date  of  the  creation  of  said  covenant  and  still  exists  as  such. 

8.  That  the  former  owners  of  said  lots  by  the  erection  of  the  back 
buildings  thereon  existing  defined  their  rights  and  the  limitation  to  which 
they  could  build  such  back  buildings. 

9.  That  notwithstanding  the  restriction  and  servitude  in  said  deed 
imposed  upon  the  lot  of  the  defendants,  they  have  commenced  the  erection 
of  a  building  on  said  Sti-eet,  covering  the  whole  of  said  lot,  and  con- 
necting it  with  the  buildings  as  already  existing,  and  propose  to  erect  the 
same  to  the  height  of  four  stories,  and  are  placing  bay  windows  both  upon 
the  sides  of  said  building  overlooking  the  premises  of  plaintiffs,  as  well 
upon  the  rear  over  the  line  of  said  Street,  now  known  as 
Street,  which  is  a  street  of  onlj'  20  feet  in  width.  That  the  said  building  is 
not  intended  for  or  is  necessary  as  a  back  building  to  the  main  building  on 

,  but  is  an  independent  structure,  unreasonable  in  size  for  such  a 
location,  and  is  not  of  the  character  permitted  by  the  exceptions  in  said 
restrictions  in  said  deeds,  and  is  not  a  building  appurtenant  to  the  said 
main  building  on 

10.  That  the  said  plaintiffs  and  the  prior  owners  of  No.  have 
enjoyed,  since  said  buildings  were  erected,  an  open  area  and  unobstructed 
space  in  the  rear  of  their  said  buildings  to  Street  on  the  east,  with  the 
attendant  comforts  of  light  and  air. 

11.  That  the  prior  owners  of  No.  ,  as  well  as  the  owners  of 
houses  to  the  east  of  said  premises,  have  heretofore  carefully  and  strictly 
regarded  the  limitation  and  servitude  contained  in  their  said  deeds,  and 
have  refrained  from  and  refused  to  erect  anj'  building  that  would  interfere 
with  or  obstruct  the  right  of  plaintiffs  as  to  light  and  air,  and  other  com- 
forts as  aforesaid. 

13.  That  said  rights  and  privileges  are  of  great  value  to  the  premises  of 
plaintiffs  ;  without  them,  the  same  will  not  only  be  greatly  depreciated  in 
value  as  marketable  property,  but  said  structure  will  destroy  the  use  of  said 
premises  so  said  house  will  become  unfit  for  occupancy.  The  said  open 
area  to  Street  is  a  necessity  for  the  enjoyment  and  occupancy  of 

said  premises. 

13.  That  the  said  defendants  are  thus  creating  a  nuisance  to  the  plain- 
tiffs, excluding  from  them  light  and  air,  which  they  are  entitled  to  enjoy 
by  virtue  of  the  said  deeds  to  said  property,  and  which  is  destructive  of 
plaintiffs'  property  and  their  legal  enjoyment  thereof. 

Wherefore  plaintiffs  pray  : 

1.  That  the  said  structure  may  be  decreed  a  nuisance,  as  against  the 
restrictions  in  the  said  deeds  to  said  property,  and  that  the  defendants  be 
decreed  to  abate  the  same. 
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3.  That  an  injunction  may  issue,  preliminary  to  hearing  and  final  there- 
after, restrainng  the  maintenance  and  continuance  of  said  nuisance. 
3.  Such  other  relief  as  the  nature  of  the  case  may  require. 

T.  E.  E., 
F.  B., 
Solicitors  for  Plaintiffs. 


(Affidavit.) 

(Attach  Exhibits  "A"  anc 


B.") 


§  5681.    Form  of  Bill  to  Enjoin  Construction  of  Railroad  to 
the  Injury  of  Plaintiffs  Property. 

In  the  Codrt  of  Common  Pleas,  No.        ,  of  Phtt.adkt.phia  Cotottt. 

In  Equity. 

Between 
The  City  of  Philadelphia,  trustee 
imder  the  will  of  Stephen  Gir- 

ard,  deceased,  Plaintiff,  }■     Of  Term,  18     .     No. 

and 
The  Philadelphia  Belt  Line  Rail- 
road Company,  Defendant. 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  plaintiff  complains  and  says  : 

I.  That  it  is  the  owner  of  certain  wharf  properties  situated  on  the  east  side 
of  Delaware  Avenue,  north  of  Market  Street,  in  the  City  of  Philadelphia,  the 
wharves  of  which  extend  into  the  River  Delaware.  The  wharf  properties 
owned  by  plaintiff  are  situated  on  the  east  side  of  Delaware  Avenue,  north 
of  Market  Street,  being  piers  Nos.  1  and  3  North  Delaware  Avenue,  extend- 
ing along  the  east  side  of  said  Delaware  Avenue  about  three  hundred  and 
three  feet  eight  and  one-half  inches,  the  same  being  leased  to  WiUiam 
P.  Clyde  and  B.  Franklin  Clyde  for  a  term  of  years  at  an  aimual  rental 
of  I  .  The  width  of  the  said  wharves  apart  from  the  width  of 
the  docks  being  of  pier  No.  1  about  sixty-five  feet  nine  inches  and  pier 
No.  8  about  seventy-one  feet.  Also  the  whai-f  property  adjoining  said 
piers  1  and  2  on  the  south,  extending  along  the  east  side  of  Delaware 
Avenue  to  Market  Street,  leased  to  the  Camden  and  Philadelphia  Steam- 
boat Ferry  Company  at  an  annual  rental  of  $ 

II.  That  the  said  wharf  properties  are  all  used  exclusively  for  the  trans- 
portation of  merchandise  and  passengers  to  and  from  places  situated  outside 
the  State  of  Pennsylvania.  That  said  merchandise  is  carried  to  and  from  the 
said  wharves  in  carts,  wagons  and  drays  by  way  of  the  said  Delaware 
Avenue,  and  during  certain  months  of  the  year  as  largely  at  night,  and 
necessarily  so  from  the  nature  of  the  business,  as  during  the  day. 
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III.  That  the  Philadelphia  Belt  Line  Railroad  Company,  the  defendant 
herein,  is  a  corporation  chartered  under  the  provision  of  an  act  of  Assembly, 
approved  the  fourth  day  of  April,  A.  D.  1868,  entitled  "An  Act  to  authorize 
the  formation  and  regulation  of  railroad  companies."  That  the  purpose  for 
which  said  corporation  was  created  was  for  the  construction  and  operation 
of  a  railroad  for  public  use  beginning  at  a  point  at  or  near  the  Atlantic  Re- 
finery, in  the  Twenty-sixth  Ward  of  the  City  of  Philadelphia,  along  prop- 
erty, streets  and  avenues  following  the  course  of  the  Delaware  River  and 
the  Schuylkill  River  to  a  lioint  near  Cottman  Street,  in  the  Twenty -third 
"Ward  of  said  city. 

IV.  That  by  ordinance  approved  the  twenty-ninth  day  of  December, 
A.  D.  1890,  the  said  company  was  authorized  to  build  its  railroad  upon  the 
route  set  out  in  said  ordinance,  and  upon  the  terms  and  conditions  therein 
contained.  That  part  of  said  railroad  was  thereby  authorized  to  be  built 
on  the  said  Delaware  Avenue  from  a  point  thereon  north  of  Queen  Street 
to  CaUowhill  Street,  with  a  single  track  located  nine  and  one-half  feet 
east  of  the  east  rail  of  track  then  laid  in  said  avenue. 

V.  That  said  company  defendant  has  received  a  permit  from  the  Board 
of  Highway  Supervisors  of  the  City  of  Philadelphia  to  lay  a  track  on  said 
Delaware  Avenue  from  Queen  Street  to  CaUowhill  Street ;  that  said  permit 
is  claimed  to  be  authorized  by  the  ordinance  aforesaid,  and  that  the  said 
defendant  commenced  on  the  seventeenth  day  of  November,  A.  D.  1891, 
to  build  its  said  track  on  said  Delaware  Avenue  between  Queen  and 
CaUowhill  Streets. 

VI.  That  the  existing  track  referred  to  in  the  said  ordinance  is  the 
track  of  the  River  Front  Railroad  Company.  The  said  track  extends  on 
Delaware  Avenue  from  Dock  Sti-eet  on  the  south  to  CallowhiU  Street  on  the 
north.  That  the  construction  of  defendant's  road  nine  and  one-half  feet 
east  from  the  east  rail  of  this  track  will  leave  but  a  space  of  a  few  feet  be- 
tween the  bulkheads  of  plaintiff's  wharves  and  the  proposed  track  of  the 
defendant. 

VII.  That  the  construction  and  operation  of  the  defendant's  railroad 
upon  the  line  proposed  on  Delaware  Avenue  in  front  of  plaintiff's  properties 
will  render  ingress  and  egress  to  and  from  the  said  properties  for  the  pur- 
pose of  conveying  merchandise  to  and  from  them  physically  impossible  at 
such  times  as  cars  are  passing  or  standing  on  the  proposed  track  of  the  de- 
fendant's road  in  front  of  the  said  premises,  and  will  greatly  impede,  ob- 
struct and  render  dangerous  at  aU  times  ingress  and  egress  to  and  from 
said  premises,  both  for  the  carnage  of  freight  and  for  passengers  ;  and  wiU 
at  certain  times  absolutely  prevent  the  use  of  those  premises  for  the  said 
puiTJOses  to  which  they  are  devoted,  and  at  aU  times  impede  their  use  for 
such  purposes,  and  that  said  premises  wiU  be  thereby  injured,  and  plaintiff's 
income  and  revenues  derived  therefrom  greatly  reduced  and  impaired. 
That  plaintiff  is  informed  and  beUeves  and  avers  that  the  proposed  con- 
struction of  the  defendant's  road  is  without  authority  of  law,  and  that  the 
same  wiU  be  a  pubUo  nuisance,  by  which  plaintiff,  by  reason  of  its  owner- 
ship of  the  said  properties,  wiU  be  speciaUy  injured. 
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VIII.  That  plaintiff  is  informed,  believes  and  avers  that  in  no  event 
can  the  said  defendant  construct  t!ie  s.tid  road  in  front  of  plaintiff's  prem- 
ises without  first  paying  or  securing  compensation  to  plaintiff  for  the  in- 
jury and  desti'uotion  of  its  property. 

IX.  That  compensation  has  not  been  paid  r»or  secured  to  plaintiff  for 
the  injury  which  the  construction  of  the  said  railroad  wiU  do  the  said  prop- 
erty of  plaintiff. 

X.  And  plaintiff  charges  that  prior  to  1831  Delaware  Avenue  from  Vine 
Street  on  the  north  to  South  Street  on  the  south  was  private  estate  improved 
by  wharves  or  piers  along  the  river  line  ;  that  by  tlie  will  of  Stephen  Girard, 
admitted  to  probate  thirty-first  day  of  December,  1831,  the  sum  of  $500,- 
000  was  bequeathed  to  the  City  of  Philadelphia  in  trust,  among  other  things, 
' '  to  lay  out,  regulate,  curb,  light  and  pave  a  passage  or  street  on  tlie  east 
part  of  the  City  of  Philadelphia,  fronting  the  River  Delaware,  not  less  than 
twenty-one  feet  wide  and  to  be  called  Delaware  Avenue,  extending  from 
South  Street  to  Vine  Street "  (which  then  constituted  the  boundaries  of  the 
then  territory  of  the  City  of  Philadelphia) ;  that  by  the  twenty-third  pro- 
vision of  the  said  will  the  said  Stephen  Girard  bequeathed  to  the  Common- 
Tvealth  of  Pennsylvania  the  sum  of  $300,000  "  for  the  purpose  of  internal 
inprovement  by  canal  navigation  to  be  paid  into  the  State  treasury  as  soon 
as  such  laws  shall  have  been  enacted  by  the  constituted  authorities  of  the 
said  Commonwealth  as  shall  be  necessaiy  and  amply  sufficient  to  cany 
into  effect  or  enable  the  constituted  authorities  of  the  City  of  Philadelphia 
to  carry  into  effect  the  several  improvements  specified,  namely  :  Laws  to 
cause  Delaware  Avenue,  as  hereinbefore  described,  to  be  made,  paved, 
curbed,  and  hghted,  *  *  *  and  that  the  Commonwealth,  by  an  Act 
approved  March  24th,  1832  (P.  L.,  176),  passed  the  laws  necessary  to  enable 
the  City  of  Philadelphia  to  execute  the  will  of  Stephen  Girard,  and  there- 
after the  sum  of  $300,000  was  paid  to  the  Commonwealth. 

XI.  And  plaintiff  further  charges  that  under  said  lav.s  and  by  reason 
of  said  bequests  Delaware  Avenue  was  opened  to  the  width  of  twenty-five 
feet  between  Vine  and  South  Streets,  chiefly  at  the  expense  of  said  bequest. 

XII.  And  plaintiff  further  charges  that  under  the  provisions  of  an  Act 
approved  April  16th,  18o8  (P.  L.,  375),  the  City  of  Philadelphia  was  author- 
ized to  widen  Delaware  Avenue  between  the  same  points  to  a  width  not 
-exceeding  fifty  feet,  tiie  damages  to  property  by  said  widening  to  be  paid 
out  of  the  fund  bequeathed  as  aforesaid  ;  and  that  under  the  authority  of 
said  act  Delaware  Avenue  was  and  has  been  widened  to  the  extent  of  fifty 
feet  between  said  points,  the  expenses  for  the  doing  of  which,  to  an  amount 
exceeding  $90,000,  have  been  paid  out  of  the  fund  bequeathed  as  aforesaid. 

XIII.  And  plaintiff  further  charges  that  by  reason  of  the  legislation  of 
the  Commonwealth  under  the  will  of  Stephen  Girard  as  aforesaid,  Delaware 
Avenue  is  not  such  a  highway  between  Vine  and  South  Sti'eets  as  is  under 
the  unlimited  control  of  the  Commonwealth  ;  and  that  tlie  same  cannot  be 
appropriated  nor  granted  to  the  use  of  a  railroad  corporation  without  the 
consent  of  the  directors  of  city  trusts  who,  by  virtue  of  the  Act  of  June 
30th,  1869  (P.  L.,  1276),  have  exclusive  charge  and  administration  of  the 

..estate  of  Stephen  Girard,  which  consent  has  been  withheld  and  refused, 
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because  of  the  injury  to  the  commercial  and  other  uses  of  said  Delaware 
Avenue  ensuing  from  the  existence  of  another  railroad  track  thereon. 
Therefore,  plaintiff  needs  equitable  relief,  and  prays  : 

(a)  That  it  be  decreed  that  the  defendant  answer  the  premises. 

(b)  That  it  be  specially  enjoined  until  final  hearing,  and  perpetually 
thereafter,  from  laying  any  track  on  Delaware  Avenue  between  Vine  and 
South  Streets  without  the  assent  of  plaintiff  acting  by  the  directors  of  city 
trusts. 

(c)  That  it  be  specially  enjoined  until  final  hearing,  and  perpetually 
thereafter,  from  laying  said  track  along  and  by  the  property  of  plaintiff,  as 
hereinbefore  referred  to,  without  first  making  or  securing  compensation  for 
the  injury  and  destruction  thereto  accruing. 

(d)  General  relief. 

F.  E.  B., 
F.  C.  B., 
Solicitors  for  Plaintiffs. 

(Affidavit.) 


§  5682.    Boycotting— Strikes— Unlawful  Combinations. 

In  Brace  v.  Evans,  35  P.  L.  J.  (0.  S.),  399  (1888),  it  was 
decided  that  boycotting  was  unlawful  and  could  be  re- 
strained, on  the  ground  that  equity  abhors  a  multiplicity 
of  suits,  and  that  the  acts  complained  of  were  in  the  nature 
of  trespass,  and  if  continued  each  would  be  a  distinct 
offense  for  which  an  action  could  be  maintained. 

The  contention  that  equity  had  not  jurisdiction  because 
the  acts  constituted  a  criminal  conspiracy  was  denied,  for 
the  reason  that  where  a  private  injury  results  from  a 
breach  of  the  public  law,  such  wrong  may  be  redressed  by 
a  private  remedy,  and  that  it  was  only  the  prevention  of 
mere  criminal  acts,  unconnected  with  violations  of  private 
rights,  which  equity  refused  to  restrain. 

It  should  not  be  supposed  that  because  a  court  of  equity 
can  restrain  the  commission  of  acts  "contrary  to  law," 
that  it  can  draw  into  its  net  every  alleged  criminal.  The 
objections  to  such  a  proposition  are  obvious.  First :  By 
such  enlargement  of  chancery  jurisdiction,  the  courts  of 
oyer  and  terminer  could  be  virtually  abolished.  Second  : 
The  sacred  right  of  trial  by  jury  would  in  many  cases  be 
taken  away. 
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It  must  therefore  be  obvious  that  the  illegal  acts  which 
chancery  can  restrain  are  those  violations  of  law  which 
affect  civil  rights  alone.  If  A.  threaten  to  burn  the  house 
of  B.,  the  chancellor  can  no  more  enjoin  than  if  the  threat 
had  been  to  commit  murder.  All  infractions  or  threatened 
violations  of  the  penal  code  can  be  dealt  with  in  a  very 
summary  manner.  Should  an  injunction  go  out  in  the 
supposed  cases,  how  ridiculous  would  an  equity  judge  appear 
if  he  punished  the  contempt  of  his  writ  and  the  commission 
of  the  forbidden  act  by  an  attachment.  These  illustrations 
must  suffice  to  expose  the  fallacy  of  the  reasons  which  have 
suggested  injunctions  to  restrain  men  from  striking  for 
higher  wages,  because  they  were  employees  of  receivers,  or 
because  their  work  was  necessary  for  what  has  been  called 
"interstate  commerce."  The  fanciful  notion  that  a  re- 
ceiver is  an  officer  of  the  court,  and  therefore  no  man  has 
the  right  to  demand  more  wages  than  the  receiver  is  will- 
ing to  pay,  might  as  well  be  applied  to  a  deputy  marshal 
who  refused  to  remain  unless  his  salary  was  increased. 
The  man  who  sweeps  or  ventilates  the  court-room  would 
perhaps  be  also  regarded  as  an  offender  if  he  clamored  for 
higher  pay.  He  might  be  told  that  his  act  would  produce 
irreparable  mischief  to  property  under  the  protection  of  the 
court. 

In  the  case  of  Arthur  v.  Oakes  et  al.,  63  Federal  Ee- 
ports,  310  (1894),  the  U.  S.  circuit  judge  for  the  Seventh 
District  granted  an  injunction  to  "  restraiu  combinations, 
conspiracies  or  acts  upon  the  part  of  the  receiver's  em- 
ployees and  their  associates  in  labor  organizations,  which 
if  not  restrained  would  work  irreparable  mischief  to  prop- 
erty and  prevent  the  receivers  from  discharging  the  duties 
imposed  by  law  upon  the  corporation." 

The  Circuit  Court  of  Appeals,  Oct.  1,  1894,  reversed 
this  order.  Mr.  Justice  Harlan  delivered  the  following 
opinion  : 

"  The  questions  before  us  relate  to  the  power  of  a  court 
of  equity— having  custody  by  receivers  of  the  railroad  and 
other  property  of  a  corporation— to  enjoin  combinations, 
conspiracies  or  acts  upon  the  part  of  the  receivers'  em- 
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ployees  and  their  associates  in  labor  organizations  which,  if 
not  restrained,  would  do  irreparable  mischief  to  such  prop- 
erty, and  preA^ent  the  receivers  from  discharging  the  duties 
imposed  by  law  upon  the  corporation.  *  *  * 

"  The  injunction  against  employees  so  quitting  as  to 
cripple  the  property  or  prevent  or  hinder  the  operation  of 
the  railroad  was  equivalent  to  a  command  by  the  court  that 
they  should  remain  in  the  active  employment  of  the  re- 
ceivers and  perform  the  services  appropriate  to  their 
respective  positions  until  they  could  withdraw  without 
crippling  the  property  or  hindering  the  operation  of  the 
railroad.  *  *  *  The  vital  question  remains  whether  a  court 
of  equity  will,  under  any  circumstances,  by  injunction,  pre- 
vent one  individual  from  quitting  the  personal  service  of 
another.  An  affirmative  answer  to  this  question  is  not,  we 
think,  justified  by  any  authority  to  which  our  attention  has 
been  called  or  of  which  we  are  aware.  It  would  be  an  in- 
vasion of  one's  natural  liberty  to  compel  him  to  work  for 
or  to  remain  in  the  personal  service  of  another.  One  who 
is  placed  under  such  constraint  is  in  a  condition  of  involun- 
tary servitude — a  condition  which  the  supreme  law  of  the 
land  declares  shall  not  exist.  *  *  *  The  rule,  we  think,  is 
without  exception,  that  equity  will  not  compel  the  actual 
affirmative  performance  by  an  employee  of  merely  personal 
services  any  more  than  it  will  compel  an  employer  to  retain 
in  his  personal  service  one  who,  no  matter  for  what  cause, 
is  not  acceptable  to  him  for  service  of  that  character.  *  *  * 
Undoubtedly  the  simultaneous  cessation  of  work  by  any 
considerable  number  of  employees,  *  *  *  without  previous 
notice,  will  have  an  injurious  effect,  and  for  a  time  incon- 
venience the  public.  But  these  evils,  great  as  they  are, 
*  *  *  are  to  be  met  and  remedied  by  legislation  restraining 
alike  employees  and  emploj^ers.  *  *  *  In  the  absence  of 
legislation  to  the  contrary,  the  right  of  one  in  the  service 
of  a  quasi'-puhlic  corporation  to  withdraw  therefrom  at  such 
time  as  he  sees  fit  *  *  *  must  be  deemed  so  far  absolute 
that  no  court  of  equity  will  compel  him  against  his  will  to 
remain  in  such  service.  *  *  * 

"The  result  of  these  views  is  that  the  court  below  should 
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have  eliminated  from  the  writ  of  injunction  the  words  '  and 
from  so  quitting  the  service  of  the  said  receivers,  with  or 
without  notice,  as  to  cripple  the  property  or  prevent  or 
hinder  the  operation  of  the  said  railroad.'  *  *  *  "' 

"It  is  one  thing  for  a  single  individual  or  for  several 
individuals,  each  acting  upon  his  own  responsibility  and  not 
in  co-operation  with  others,  to  form  the  purpose  of  inflict- 
ing actual  injury  upon  the  property  or  rights  of  others.  It 
is  quite  a  different  thing  in  the  eye  of  the  law  for  many 
persons  to  combine  or  conspire  together  with  the  intent,  not 
simply  of  asserting  their  rights  *  *  *  by  peaceable  methods, 
but  of  employing  their  united  efforts  to  injure  others  or 
the  public.  *  *  *  It  seems  entirely  clear  *  *  *  that  any 
combination  or  conspiracy  on  the  part  of  these  employees 
would  be  illegal  which  has  for  its  object  to  cripple  the  prop- 
erty in  the  hands  of  receivers,  either  by  disabling  *  *  * 
property,  *  *  *  by  obstructing  the  control  or  management 
of  the  property,  or  by  using  force,  intimidation  *  *  *  or 
wrongful  methods  against  *  *  *  employees  remaining  in 
the  service,  or  by  using  like  methods  to  cause  employees  to 
quit  *  *  *  the  service.  Combinations  of  that  character 
disturb  the  peace  of  society  and  are  mischievous  in  the 
extreme.  They  imperil  the  interests  of  the  public  and  en- 
danger the  *  *  *  personal  security  of  individuals,  who,  in 
the  exercise  of  the  inalienable  privilege  of  choosing  the 
terms  upon  which  they  shall  labor,  enter  or  attempt  to 
enter  the  service  of  those  against  whom  such  combinations 
are  *  *  *  aimed.  *  *  *  The  Circuit  Court  properly  framed 
its  injunction,  so  as  to  restrain  all  *  *  *  acts  specifically 
mentioned.  *  *  *  We  are  of  the  opinion  that  the  Circuit 
Court  properly  refused  to  strike  from  the  writs  of  injunction 
the  words :  '  And  from  combining  and  conspiring  to  quit 
*  *  *  the  service  of  receivers,  with  the  object  *  *  *  of 
crippling  the  property  in  their  custody.*  *  *  *  " 

A  combination  among  carriers  or  others  to  regulate  the 
charges  for  freight  or  passengers  and  divide  the  profits 
among  themselves  may  be  enjoined.  Stanton  v.  Allen,  5 
Denio  (N.  Y.),  434  (1848) ;  Coal  Co.  v.  Coal  Co.,  68  Pa. 
St.,  173  (1871). 
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So,  with  a  combination  to  prevent  competition  in  the 
sale  of  beer.     Nester  v.  Brewing  Co.,  161  Id.,  4Y3  (1894). 

A  combination  among  employers  to  pay  only  a  stipulated 
price  for  labor  is  void.  Hilton  v.  Eckersley,  32  Eng.  Law 
&  Equity,  198  (1855).  See  Cote  v.  Murphy,  159  Pa.  St., 
421  (1894)  ;  Buchanan  v.  Kerr,  Id.,  433  (1894). 


§  5683.    General  Cases  as  to  the  Allowance  of  Injunctions. 

It  may  be  remarked  that  a  complete  classification  of 
cases  in  which  injunctions  have  been  granted  would  belong 
to  a  treatise  on  Injunctions.  The  author's  design  has  been 
to  collect  such  Pennsylvania  cases  as  may  be  of  most  value 
to  the  practitioner.  High  on  Injunctions  is  a  valuable 
treatise  in  this  department  of  the  law. 


§  5684.    Equity  will  Enjoin  the  Operation  and   Execution  of 
an  Unconstitutional  Law  or  Ordinance. 

The  Constitution  of  the  United  States  provides,  Article 
VI.,  §  2  :  "  This  Constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof,  and  all 
treaties  made,  or  which  shall  be  made,  under  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the  land, 
and  the  judges  in  every  State  shall  be  bound  thereby,  any- 
thing in  the  Constitution  or  laws  of  any  State  to  the  con- 
trary notwithstanding. 

There  is  a  host  of  decisions  in  which  injunctions  have 
been  used  as  the  most  appropriate  remedy  to  restrain  the 
operation  of  an  unconstittitional  statute. 

It  may  be  stated  as  a  general  rule  that  an  injunction 
will  not  be  granted  against  the  exercise  of  statutory  power. 

But  this  rule  is,  of  course,  of  no  force,  as  against  a 
statute  void  because  of  its  conflict  with  the  Constitution  of 
the  United  States  or  of  the  State. 

It  would  be  useless  to  cite  all  the  decisions  under  this 
head.  It  is  only  necessary  to  refer  to  the  more  important 
cases.     See  Dodge  v.  Woolsey,  18  Howard,  331  (1855) ;  State 
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V.  Wheeling  Bridge  Co.,  13  Id.,  §18(1851);  Oilman  v. 
Philadelphia,  3  Wallace,  YIS  (1866) ;  Mott  v.  R.  R.  Co.,  30 
Pa.  St.,  9  (1858). 

A  taxpayer  or  loan  creditor  may  maintain  a  bill  to  re- 
strain the  execution  of  an  unconstitutional  act  alienating 
the  property  of  the  Commonwealth  ;  Mott  v.  Penna.  R.  R. 
Co.,  30  Pa.  St.,  9  (1858)  ;  or  permitting  a  municipal  ex- 
penditure under  a  void  ordinance ;  Sanh  v.  Phila.,  4 
Brews.,  133  (1871);  see  Hill  v.  Commissioners,  1  Pars., 
501  (1850),  and  Massey  v.  City,  1  W.  N.,  140  (1875)  ;  or  to 
enjoin  municipal  indebtedness  beyond  the  constitutional 
limit  ;  Erie's  Appeal,  91  Pa.  St.,  398  (1879)  ;  Brooke  v. 
City,  34  W.  N.,  341  (1894)  ;  Bruce  v.  Pittsburg,  166  Pa. 
St.,  152  (1895)  ;  or  to  enjoin  a  municipal  act  contrary  to 
law  or  ordinance ;  Long  v.  Dickinson,  10  Phila.,  108 
(1874)  ;  Roumfort  v.  Harrisburg,  2  Pearson,  101  (1871) ; 
City  V.  Kelly,  33  Leg.  Int.,  118  (1876)  ;  but  not  where  the 
act  is  legal  and  within  the  discretion  of  the  city  authorities. 
Roumfort  v.  Harrisburg,  2  Pearson,  101  (1871). 

§  5685.    Enforcing  Ordinance. 

An  injunction  will  issue  to  enforce  the  provisions  of  an 
ordinance,  if  the  act  complained  of  be  a  nuisance.  City  v. 
Oil  Co.,  5  Lancaster  Law  Eeview,  277  (ISSS).  See  City  v. 
McFadden,  15  W.  N.,  269  (1884),  and  City  v.  Shaub,  7 
Lancaster  Law  Eeview,  340  (1890). 

§  5686.    Building  Restrictions. 

A  violation  of  building  restrictions  will  be  enjoined. 
Clark  V.  Martin,  49  Pa.  St.,  289  (1865)  ;  Church's  Appeal, 
67  Id.,  514  (1871);  Bricker  v.  Orover,  30  Leg.  Int.,  380 
(1873)  ;  Mazzarelli  v.  Hidshizer,  35  W.  N.,  122  (1894).  See 
King  v.  Large,  7  Phila.,  282  (1869). 

The  plaintiff's  right  to  an  injunction  may  be  defeatcti 
by  his  laches,  as  well  as  by  changes  in  the  character  oi 
the  neighborhood  and  the  surrounding  improvements. 
Orne  v.  Fridenburg,  143  Pa.  St.,  487  (1891). 
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§  5687.    Covenanta. 

An  injunction  will  be  granted  to  enforce  a  covenant  not 
to  do  a  particular  act.  Gillis  v.  Hall,  2  Brews.,  34:2 
(,1870) ;  Acheson  v.  Stevenson,  li6  Pa.  St.,  228  (1892). 

Where  an  alley-way  is  opened  by  the  grantor  in  accord- 
ance with  the  covenant  in  a  deed,  he  will  be  restrained 
from  encroaching  thereon.  Snyder's  Appeal,  8  At\.  Rep., 
26  (1887).     See  Patterson  v.  R.  R.  Co.,  8  C.  0.,  186  (1890). 

^  5688.    Rights  of  Way. 

In  cases  of  rights  of  way  where  the  right  is  clear  or  has 
been  established  at  law  if  doubtful,  an  injunction  will  issue 
to  compel  the  way  to  be  kept  open.  Hackees  Appeal,  101 
Pa.  St.,  249  (1882). 

§  5689.    Easements. 

In  cases  of  easements  an  injunction  will  not  be  granted 
until  the  right  has  been  first  established  at  law.  Rhea  v. 
Forsyth,  37  Pa.  St.,  503  (1860);  King  v.  McCulhj.  38  Id., 
76  (1860)  ;  Hieskell  v.  Gross,  3  Brews.,  430  (1869)  ;  Hum- 
mel v.  Krautter,  42  Leg.  Int.,  304  (1885). 

§  5690.    Subterranean  "Water-eourse. 

An  injunction  will  not  be  granted  for  an  injury  to  a 
subterranean  supply  of  water,  by  the  lawful  acts  of  an 
owner  of  land  resulting  in  damage  to  his  neighbor.  Lybe's 
Appeal,  106  Pa.  St.,  626  (1884). 

§  5691.    Party  Wall. 

An  injunction  will  lie  to  prevent  one  from  breaking  into 
his  neighbor's  party  wall  without  making  compensation. 
Masson's  Appeal,  70  Pa.  St.,  26  (1871)  ;  SutcUff  v.  Isaac, 
1  Parsons,  494  (1850).     Act  of  June  7,  1895,  §  9. 

So,  too,  the  opening  of  windows  in  a  party  wall  may  be 
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restrained  by  injunction.  VoUmer's  Appeal,  61  Pa.  St., 
118  (1868)  ;  Vansyckel  v.  Tyron,  6  Phila.,  401  (1867)  ; 
Milne's' Appeal,  81  Pa.  St.,  64  (1876). 

The  above  cases  are  predicated  upon  an  act  of  Assembly 
which  only  applied  to  Philadelphia.  In  Shell  v.  Kemmerer, 
2  Pearson,  293  (1877),  an  injunction  was  refused  on  th& 
ground  that  the  opening,  being  but  a  single  act  of  trespass, 
could  not  be  enjoined. 

This  question  as  to  cities  of  the  first  class  would  seem 
to  be  silenced  by  tlie  Act  of  June  8,  1893,  §  15  (P.  L.,  360), 
which  provides  :  "  All  party  walls  shall  be  built  solidly 
from  the  cellar  bottom  to  the  top  of  the  fire  wall  ;  pro- 
vided, that  with  the  approval  and  under  the  supervision  of 
the  bureau  of  building  inspection,  openings  may  be  made 
in  the  party  walls  of  contiguous  buildings. "  The  Act  of 
June  7,  1895,  §  9,  provides  that  party  walls  in  cities  of  the 
second  class  shall  be  built  solidly  from  the  cellar  bottom  to 
the  top  of  the  fire  wall. 

§  5692.    Lateral  Support. 

An  injunction  will  issue  to  restrain  the  taking  away  of 
the  natural  lateral  support  to  land. 

The  rule  to  be  observed  where  the  rights  of  parties  relate 
to  the  soil  in  its  natural  state  is  generally  stated  to  be  that 
neither  shall  excavate  his  own  soil  so  as  to  cause  that  of 
his  neighbor  to  be  loosened  and  fall  into  such  excavation. 

The  right  to  lateral  support  must  be  regarded  as  an  in- 
cident to  the  land.  It  is  a  right  of  property  necessarily  and 
naturally  attached  to  the  soil.  A  man's  dominion  of  his 
land  is  not  unrestricted.  The  law  has  admitted  the  quali- 
fication, requiring  the  owner  to  so  use  his  own  as  not  to 
injure  the  property  or  impair  any  actual  existing  rights  of 
another.  Sic  utere  tiio  et  alienum  non  Icedes.  Wier's  Ap- 
peal, *81  Pa.  St.,  203  (1874)  ;  Bell  v.  Beed,  31  Leg.  Int.,. 
389  (1874). 

§  5693.    Pending  an  Hjectment. 

Pending  an  action  of  ejectment  between  joint  occupants: 
of  a  property  in  dispute,  the  defendant  will  be   enjoinerl 
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from  disturbing  the  plaintiff  in  his  usual  occupation  of  the 
property.     Buchanan  v.  Streper,  5  W.  N.,  289  (1878). 

§  5694.    Executory  Contract. 

Equity,  having  jurisdiction  of  an  executory  contract, 
for  the  sale  of  real  estate,  may  issue  an  injunction  to  keep 
the  property  in  statu  quo.     Gas  Co.  v.  Gas  Co.,  24  W.  N.,. 

573  (1889),  affirmed  in  38  P.  L.  J.,  252  (1890). 

« 

§  5695.    Fixtures. 

The  owner  of  real  estate,  not  in  possession,  will  be  re- 
strained by  a  prior  judgrftent-creditor  from  severing  fixtures 
in  fraud  of  such  creditor's  rights.  Witmer's  Appeal,  45 
Pa.  St.,  455  (1863). 

§  5696.    Removal  of  the  Dead. 

The  removal  of  a  dead  body  may  be  enjoined  at  the 
instance  of  relatives.  After  burial,  the  disposition  of  the 
body  belongs  exclusively  to  the  next  of  kin.  In  re  Girard,. 
5  Clark,  68  (1851)  ;  Wynkoop  v.  Wynkoop,  42  Pa.  St., 
293  (1862)  ;  Lowrie  v.  Plitt,  2  W.  N.,  676  (1876). 

§  5697.    Gas  Wells. 

Equity  will  enjoin  an  illegal  interference  with  flowing 
gas  wells  by  which  the  public  is  supplied.  Gas  Co.  v.  Gas 
Co.,  24  W.  N.,  573  (1889). 

§  5698.    Partners. 

A  partner  will  be  restrained  from  pledging  firm  notes 
for  private  debts;  Stockdale  v.  Ullery,  37  Pa.  St.,  486 
(1860)  ;  or  disposing  of  firm  property  to  the  prejudice  of  hip. 
copartners.     8loan  v.  Moore,  37  Pa.  St.,  217  (1860). 

Equity  will  enjoin  the  change  in  the  location  of  the 
works  of  a  joint  stock  company  engaged  in  the  manufact- 
ure and  sale  of  steel,  such  change  being  contrary  to  t'^^ 
articles  of  association.  Jennings'  Appeal,  16  Atl.  T>^ 
19  (1888). 


'r-,-). 


492  INJUNCTIONS. 

^  5699.    Municipal  Bodies— Public  Ofllcers. 

The  councils  of  a  city  may  be  enjoined  from  the  perpe- 
tration of  a  palpable  wrong  in  the  abuse  of  discretion  ;  City 
V.  Reed,  113  Pa.  St.,  468  (1886) ;  or  from  imposing  regula- 
tions upon  natural  gas  companies,  contrary  to  the  Act  of 
May  29,  1885  (P.  L.,  29).  City's  Appeal,  115  Id.,  i  (1886) ; 
Gas  Co.  V.  City,  34  P.  L.  J.,  240  (1887). 

A  county  treasurer  may  be  enjoined  from  selling  un- 
seated lands  when  the  taxes  have  been  paid.  Comm.  v. 
Supervisors,  29  Pa.  St.,  121  (1858.). 

A  public  commission  may  be  restrained  from  entering 
into  a  contract,  which  differs  from  the  advertisement  invit- 
ing proposals.     Mclntyre  v.  Perkins,  9  Phila.,  484  (1872). 

The  discretion  of  a  municipal  officer  whose  dutj^  it  is 
to  award  contracts,  if  not  abused,  cannot  be  reviewed. 
Paving  Co.  v.  Phila.,  164  Pa.  St.,  477  (1^94). 

A  person  may  be  restrained  from  making  use  of  a  false 
certificate  of  election.  Miller  v.  Lowry,  5  Phila.,  202 
(1863). 

A  body  claiming  to  be  duly  elected  will  be  enjoined  from 
interfering  with  the  organization  of  another  and  similar 
municipal  body  having  a  prima  facie  title.  Kerr  v.  Trego, 
47  Pa.  St.,  292  (1864)  ;  Volroth  v.  Dunn,  1  Luz.  Leg  Reg., 
223  (1878). 

A  water  company  will  be  restrained  from  diverting  a 
stream  to  the  injury  of  a  lower  riparian  owner.  Shenan- 
doah's Appeal,  2  W.  N.,  46  (1875). 

A  draughtsman  will  be  enjoined  from  making  a  map 
from  materials  collected  while  in  the  employ  and  pay  of  the 
State.     Comm.  v.  Desilver,  3  Phila.,  31  (1858). 

§  5700.    Taxes. 

An  injunction  to  restrain  the  collection  of  taxes  illegally 
or  irregularly  assessed  will  be  granted.  Canal  Co.  v. 
School  District,  7  Luz.  Legal  Reg.,  93(1878)  ;  Sallade  y. 
Township,  2  Pearson,  48  (1869)  ;  Conners'  Appeal,  103  Pa. 
St.,  357  (1883)  ;  Harper's  Appeal,  109  Id.,  9  (1885)  ;  Miller 
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V.  Gorman,  38  Pa.  St.,  309  (1861)  ;  Kemble  v.  City,  135  Pa. 
St.,  141  (1890).  See  Hamlin  v.  Peck,  Id.,  494  (1890) ;  Arthur 
V.  School  District,  36  W.  N.,  289  (1894). 

But  a  mistake  in  judgment  or  an  indiscreet  exercise  of 
power,  however  oppressive,  is  beyond  the  control  of  the 
courts,  where  there  is  no  irregularity  or  neglect  of  duty. 
Campbell  Y.  Campbell,  26  Leg.  Int.,  261  (1869)  ;  Wharton 
V.  School  Directors,  42  Pa.  St.,  358  (1862) ;  TruesdelVs 
Appeal,  58  Id.,  148  (1868);  St.  Clair  School  Board's  Appeal, 
T4Id.,  257(1873). 

If  the  plaintiff  has  omitted  his  right  of  appeal  as  provided 
by  statute,  the  courts  will  not  interfere  with  the  collection 
of  a  mercantile  tax.     Crist  v.  Morris,  2  W.  N.,  620  (1876). 


§  5701.    Corporations. 

A  railway  company  will  be  restrained  from  constructing 
its  road  without  the  consent  of  the  city,  where  such  consent 
is  required  by  its  charter.  Phila.  v.  Biuy.  Co.,  5  Phila., 
248  (1863). 

A  railway  company  which  has  entered  into  a  contract 
with  municipal  authorities  to  erect  a  road  may  be  compelled 
to  complete  it  by  mandatory  injunction.  Martin  v.  Rivy. 
Co.,  3  Phila.,  316  (1858). 

A  railroad  will  be  restrained  from  changing  the  site  of 
the  road  to  effect  a  crossing,  save  in  cases  of  absolute 
necessity.     Campbell's  Appeal,  22  W.  N.,  81  (1888). 

A  railroad  company  will  be  enjoined  from  invading  a 
public  right.  Comm.v.R.  R.  Co.,  24  Pa.  St.,  159  (1854). 
See  The  Elevated  Railroad  Cases,  161  Pa.  St.,  396,  409 
(1894). 

A  railroad  company  will  be  restrained  from  loading  and 
unloading  cars  upon  the  public  streets.  Rust  y.  R.  R.  Co., 
16  W.  N.,  286  (1885). 

The  abuse  of  corporate  franchises  will  be  restrained. 
B.  R.  Co.'s  Appeal,'  19  Pa.  St.,  257(1875)  ;  Manderson  v. 
Banh,  28  Id.,  379  (1857). 

A  nominal  transfer  of  stock  contrary  to  the  meaning;  r' 
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the  charter  will  be  restrained.     Kuhn  v.  Academy,  15  'W 
N.,  261  (1884). 

Where  an  insolvent  corporation  is  about  to  transfer  its 
assets  to  a  new  company  in  fraud  of  its  creditors,  it  will 
be  enjoined.     Gas  Co.'s  Appeal,  118  Pa.  St.,  436  (1888). 

One  corporation  will  be  enjoined  from  interference  with 
the  chartered  rights  of  another  corporation.  Water  Co.  v. 
Gas  Co.,  95  Pa.  St.,  35  (1880). 

The  diversion  by  a  municipal  corporation  of  property  to 
a  use  inconsistent  with  its  original  dedication  will  be  en- 
joined by  a  private  citizen  who  shows  special  damage. 
Bees  V.  Exposition  Society,  2  0.  C,  385  (1886). 

The  minority  members  of  a  corporation  may  maintain  a 
t)ill  to  enjoin  a  disposition  of  corporate  property  ultra  vires 
where  the  directors  by  collusion  refuse  to  bring  suit.  Lan- 
golf  V.  Seiberlitch,  2  Pars.,  64  (1851).  See  Sparhatvk  v. 
Bwy.  Co.,  54  Pa.  St.,  401  (186Y) ;  Lauman  v.  B.  B.  Co.,  30 
Id.,  42  (1858) ;  Mowrey  v.  B.  B.  Co.,  4  Bissell,  78  (1866). 

f  5702.    Collateral— Trust  Property— Fraudulent  Purchase  by 
Trustees— Overpaid  Distributee. 

An  injunction  will  lie  to  restrain  the  applicatiqn  towards 
an  independent  debt,  of  collateral  pledged  for  a  specific 
claim  which  has  been  paid.  Ward  v.  Mooney,  10  W.  N. , 
256  (1881). 

An  injunction  will  lie  to  restrain  the  diversion  of  church 
property  though  the  question  of  title  is  in  dispute.  Church 
V.  Church,  8  W.  N.,  542  (1880). 

A  corporation  trustee  will  be  enjoined  from  a  misappli- 
cation of  the  fund.  Comm.  v.  Bank,  3  W.  &  S.,  184  (1842)  ; 
Barrett  v.  Bldg.  Assn.,  7  Luz.  Leg.  Eeg.,  143  (1878). 

Where  a  board  of  school  directors  have  fraudulently  and 
unlawfully  conspired  to  purchase  for  the  site  of  a  school 
building  a  piece  of  real  estate  owned  by  one  of  the  mem- 
bers of  the  board,  an  injunction  will  issue  to  restrain  the 
-collection  of  a  building  tax  to  pay  for  the  lot.  Such  owner 
may  be  restrained  from  voting  for  the  purchase.  Witmei'^s 
Appeal,  15  Atl.  Eep.,  428  (1888).  See  Witherop  v.  School 
Board,  7  C.  C,  451  (1889). 
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Where  a  distributee  has  been  overpaid  by  mistake  and 
is  totally  irresponsible,  the  bank  in  which  he  deposits  will 
be  enjoined  from  paying  pending  argument  upon  a  petition 
for  review.     Hattrick's  Estate,  7  W.  N.,  261  (1879). 

§  5703.    ITnlawful  Suspension. 

In  Powell  V.  Abbott,  9  W  N.,  231  (1880),  it  was  decided 
that  the  unlawful  suspension  of  a  member  of  an  unincor- 
porated association  (the  Philadelphia  Mining  &  Stock  Ex- 
change), under  a  by-law  at  variance  with  its  constitution, 
v.'ill  be  restrained. 

Peircb,  J.  :  "  The  right  of  the  plaintiff  to  the  protection 
of  a  court  of  chancer}-  rests  upon  the  denial  to  him  of  his 
right  of  appeal  from  the  decision  of  the  arbitration  com- 
mittee, and  the  consequent  threatened  sacrifice  of  his  rights 
as  a  menaber  of  the  association,  and  the  selling  and  dispos- 
ing of  the  stock  deposited  as  security  for  his  contracts  be- 
fore his  rights  have  been  adjudicated  in  the  manner  pre- 
scribed by  the  constitution  of  the  association.  It  has  been 
alleged  *  *  *  that  the  plaintiff  has  a  legal  remedy  by  man- 
damus for  restoration  of  his  rights  as  a  member,  if  he  has 
been  improperly  suspended,  and  that  consequently  he  cannot 
invoke  the  equitable  powers  of  this  court. 

"  A  writ  of  mandamus  would  not  secure  to  the  plaintiff 
the  protection  which  he  seeks.  The  object  of  that  writ 
would  be  to  restore  him  to  his  rights  as  a  member  if  he  had 
been  improperly  suspended.  In  the  meanwhile  there  might 
be  the  threatened  sacrifice  of  his  property,  as  complained 
of  by  him.  And  as  this  court  has  equitable  jurisdiction  for 
the  supervision  and  control  of  these  associations,  and  to 
prevent  threatened  mischief,  upon  the  well-settled  prin- 
ciple that  where  a  court  of  equity  has  jurisdiction  for  any 
purpose,  it  will  draw  to  itself  jurisdiction  of  all  questions 
incident  to  the  subject-matter  of  inquiry,  to  make  a  final 
determination  of  the  rights  of  the  parties,  and  to  prevent 
multiplicity  of  actions,  I  think  the  jurisdiction  can  be 
maintained. 

"The  special  injunction  is  continued."     See  Smith  v. 
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Hollis,  33  W.  N.,  485  (1893)  ;  Manning  v.  Klein,  1  Dist. 
Eep.,  278  (1892) ;  Thomas  v.  Ellmaker,  1  Pars.,  98  (1844)  ;, 
Leech  v.  Harris,  2  Brews.,  571  (18Y0)  ;  Lowry  v.  Read,  3 
Id.,  452  (1870) ;  Evans  v.  Club,  50  Pa.  St.,  107  (1865).  See 
also  Brews.  Prac,  Vol.  II.,  Chapter  on  "Mandamus." 

§  5704.    rorm   of  Bill  to  Compel  Delivery  of  Collateral    and 
Enjoin  its  Transfer  or  Assignment. 

In   the   Couet   of  Common   Pleas,  No.        ,  fob  the  County   of 

PHttADELPHIA. 

In   Equity. 

Between 
W.  T.,  Plaintiff, 
and 
E.  B.  and  J.  G.,  S.  G.,  S.  L.,  trad- 
ing    as    G.     &    Co.,    Limited, 
The  T.  &  P.  R.  Company,  The 
Bank  of  ,  Penn- 

sylvania, and  the  O.  Association, 
of  ,   Pennsylvania,    De- 

fendants. 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  plaintiff  complains  and  says  : 

I.  That  on  the  day  of  ,  18  ,  the  defendant,  E.  B., 
loaned  to  plaintiff  the  sum  of  $  ,  taking  plaintiff's  promissory  note 
of  the  same  date,  for  said  amount,  payable  twelve  months  after  date. 
Plaintiff  was  required  to  pay  interest  upon  said  loan  at  the  rate  of  eight  per 
cent,  per  annum,  in  advance  ;  he  gave  to  said  B.,  on  the  day  before  men- 
tioned, I  (  being  the  interest  for  one  year  in  advance),  uponreceipt 
of  the  above  sum.  Upon  the  said  day  before  mentioned  plaintiff  gave  to 
the  said  B.,  as  collateral  security  for  the  payment  of  said  promissory  note, 
ten  of  the  T.  &  P.  R.  Co.'s  income  bonds  of  the  denomination  of  $1,000, 
numbered  as  follows,  namely  : 

II.  That  upon  the  day  of  ,  18  ,  plaintiff  being  de- 
sirous of  renewing  the  above-mentioned  loan,  applied  for  that  purpose  to 
the  said  B.,  who  gave  up  the  first  note  hereinbefore  mentioned,  and  took 
from  plaintiff  a  second  note,  dated  on  the  said  day  of  18  , 
for  said  sum  of  I  ,  payable  twelve  months  after  date.  Again  plain- 
tiff paid  to  him  one  year's  interest  in  advance  at  eight  per  cent. ,  namely, 
I  ,  as  collateral  securitj'  for  the  payment  of  said  second  note,  the  said 
B.  not  only  retained  the  ten  T.  &  P.  R.  Co.  bonds  before  mentioned,  but 
demanded  additional  security,  and  plaintiff  therefore,  by  assignment  dated 

,  18        (recorded),  assigned  and  transferred  unto  saidB.,  his  entire 
interest  in  the  partnership  association  of  G.  &  Co. ,  Limited,  of  Philadel- 
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phia,  as  additional  collateral  security  as  aforesaid.     On  the  day  of 

18        ,  said  E.  B.  gave  to  plaintifif  a  receipt— a  true  copy  whereof 
as  part  of  this  bUl  is  hereto  attached,  and  marked  "  Exhibit  A." 

in.  That  when  the  said  promissory  note  fell  due,  in  ,  plaintiff 

was  again  desirous  of  renewing  the  said  loan,  but  that  said  B.  was  unwilling 
to  accede  to  this  request  unless  additional  collateral  was  given,  alleging 
that  the  T.  &  P.  R.  bonds  had  depreciated  in  value,  and  that  the  interest 
in  the  firm  of  G.  &  Co.,  theretofore  assigned  to  him  was  uncertain  in  value. 
Plaintiff  was  compelled  to  comply  with  this  demand,  though  he  was  not 
able  to  do  so  until  March  ,  18  '  .  In  the  meanwhile  said  promissory 
note    remained   unrenewed.      On  the  said  day  of  18 

plaintifif  gave  said  B.,  as  still  further  and  additional  collateral  security,  two' 
certificates  of  preferred  stock  in  the  O.  Association,  of  Ashland,  Pennsyl- 
vania, as  follows,  namely  :  No.  for  one  hundred  shares,  par  value, 
$  ,  and  No.         for  sixty  shares,  par  value,  $  ,  and  a  certifi- 

cate for  shares  of  the  capital  stock  of  the  Bank  of  Ashland, 

Pennsylvania.  The  other  collateral,  hereinbefore  mentioned,  was  stiU 
retained  by  said  B.  Though  the  loan  was  thus  renewed  for  one  year,  from 
January  18  ,  the  said  note  of  January  18  ,  held  by  said  B. ,  was  not 
taken  up,  but  is  still  held  by  him,  with  all  of  the  before-mentioned  collat- 
eral as  security  for  the  payment  of  said  loan. 

TV.  Plaintifif  is  extremely  anxious  to  pay  the  amount  of  his  indebted- 
ness to  the  said  B.  now  overdue.  On  the  day  of  IS  , 
plaintifif  wrote  to  the  said  B.  a  letter  tendering  payment  in  full  witli  inter- 
est, and  demanding  his  securities,  which  letter,  together  with  the  sum  of 
$  ,  being  more  than  the  full  amount  due  said  B.  ,with  interest  at  the 
rate  of  eight  per  cent,  per  annum,  plaintiff  placed  in  the  hands  of  J.  W.  B., 
with  instructions  to  pay  the  said  sum  of  money  to  the  said  B.  and  obtain 
from  him  plaintiflf's  property  held  as  collateral  security  as  aforesaid.  The 
said  B. ,  when  said  tender  was  made,  refused  to  receive  the  said  sum  of 
money,  and  refused  to  surrender  and  deliver  to  plaintiff's  said  agent  the 
note  and  securities  hereinbefore  mentioned.  A  true  copy  of  the  said  letter 
and  the  afS.davit  of  said  B.  in  relation  to  the  service  thereof  and  the  tender 
of  said  money  is  attached  hereto  as  pai't  hereof,  and  marked  "  Exhibit  B." 
And  plaintifif  hereby  tenders  said  B.  all  of  the  principal  and  interest  of  said 
debt  wiiich  may  be  justly  due  and  brings  said  sum  into  court. 

V.  Plaintifif  avers  and  charges  that  the  amount  of  interest  demanded 
and  obtained  from  plaintiff  by  said  B.  is  usurious  and  illegal,  and  that  he 
should  be  compelled  to  account  for  the  Ulegal  excess  thereof  to  plaintiff. 

VI.  Plaintifif  further  charges  and  avers  that  the  action  of  the  said  B.  in 
refusing  to  accept  the  full  amount  of  his  debt  and  interest,  and  in  refusing 
to  deliver  the  said  promissory  note  and  the  collateral  security  heretofore 
mentioned  to  plaintifif,  is  unjust,  unlawful  and  in  direct  fraud  of  plaintifif's 
rights  in  the  premises. 

And  plaintifif  fears  that  said  E.  B.  will  pass  said  note  and  assign  said 
collateral,  wherefore  plaintifif  needs  equitable  relief  and  prays  : 

1.  That  defendant  B.  may  be  required  to  make  fuU  answer  to  the  bUl 
and  discovery  of  the  matters  therein  alleged. 
32 


498  INJUNCTIONS. 

2.  That  said  defendant  B.  be  commanded  to  deliver  to  plaintiff  the  said 
note  and  all  of  his  secui'ities  and  property  held  to  secure  payment  thereof 
upon  receipt  of  the  just  sum  due  with  legal  interest  thereon. 

3.  That  said  defendant  B.  be  required  to  account  for  and  pay  over  to 
plaintiff  the  usurious  interest  heretofore  received  by  him. 

4.  That  pending  this  bUl,  said  defendant  be  enjoined  from  passing  said 
note,  and  that  defendant  B.  and  said  defendants  G.  &  Co.,  Limited,  the 
T.  &  P.  R.  Co.,  the  Bank  of  Ashland,  Pennsylvania,  and  the  O. 
Association  of  Ashland,  Pennsylvania,  be  specially  enjoined,  and  upon 
final  hearing  perpetually  enjoined  and  restrained  from  making  or  allowing 
to  be  made  any  assignment,  transfer  or  conveyance  of  any  sort  or  descrip- 
tion of  the  pi-operty  and  securities  or  any  of  them  belonging  to  plaintiff  and 
mentioned  in  this  bill,  to  any  person  or  persons  other  than  plaintiff. 

5.  Such  other  relief  as  to  your  Honors  may  seem  just  and  pi-oper. 

Solicitors  for  Plaintiff. 
(Afadavit.) 
.(Attach  Exhibits  "A"  and  "B.") 


§  5705.    Porm  of  Bill  for  an  Injunction  to  Restrain  Destruction 
of  Title  Papers,  and  to  Compel  Re-delivery  thereof. 

In  the  Court  of  Common  Pleas,  No.       ,  of  Philadelphia  County. 

In  Equity. 

Between  1 

J.  P.,  Plaintiff, 

and  \  Term,  18    .     No.        . 

W.  T.  andH.  S.  T.,  De/ewdanfc.        J 

To  the  Honorable  the  Judges  of  said  Court  : 

The  plaintiff  complains  and  says  : 

I.  That  he  is  the  owner  of  certain  real  estate  situate  in  Town- 

ship, Berks  County,  in  the  State  of  Pennsylvania.  That  in  the  beginning 
of  January  ,  the  plaintiff  was  desirous  of  raising  money  by  mortgage 

upon  said  real  estate,  and  for  that  purpose  applied  to  said  defendants,  who 
nndertook  to  effect  a  loan  to  plaintiff  upon  said  i-eal  estate,  and  obtain  for 
him  the  required  sum  of  money  before  the  following  April,  viz., 

Plaintiff  delivered  to  said  defendants  his  deeds  of  said  real  estate,  includ- 
ing a  policy  of  insurance  thereon  for  ,  issued  by  the  Fire 
Insurance  Company  of  ,  for  the  purpose  of  an  examination  by  them 
of  the  title,  and  of  the  security  of  said  real  estate  for  the  proposed  loan, 
which  said  deeds  and  policy  of  insurance  were  to  be  duly  returned  to 
plaintiff.  A  list  of  said  deeds  and  policy  of  insurance  is  hereto  attached  ;is 
part  hereof,  marked  Exhibit  "  A." 
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II.  The  plaintiff  avers  tliat  after  the  delivery  of  said  deeds  and  policy 
of  insurance  to  said  defendants  for  the  purpose  aforesaid,  the  said  defend- 
ants neglected  and  delayed  the  raising  of  said  loan  and  did  not  raise  said 
loan  before  as  agreed  by  them,  so  that  plaintiff,  after  repeated 
notices  to  them  of  the  urgency  of  a  speedy  termination  of  the  negotiation, 
and  his  immediate  need  of  the  money,  was  compelled  in  a  brief  time  and 
at  a  great  loss  to  apply  elsewhere  for  the  loan  of  said  money. 

III.  The  plaintiff  avers  that  although  the  said  defendants  have  been  in- 
formed that  because  of  their  unreasonable  neglect  and  delay  in  examina- 
tion of  the  title  of  said  real  estate,  and  of  their  failure  to  effect  the  loan 
required  by  plaintiff  at  the  specified  time,  plaintiff  was  forced  to  obtain 
said  loan  from  other  sources,  and  although  said  defendants  have  been  fre- 
quently requested  to  return  to  plaintiff  his  said  deeds  and  policy  of  insur- 
ance, whicli  are  still  in  their  possession  or  under  their  control,  they  have 
hitherto  refused,  and  stiU  do  refuse,  to  deliver  up  and  surrender  the  same 
to  your  orator. 

IV.  Plaintiff  further  avers  that  one  of  said  deeds  in  the  line  of  your 
orator's  title  to  said  real  estate  is  unrecorded,  viz.,  Deed  of  H.  M.  to  J.  G., 
dated  ,  for  acres  of  land,  and  that  it  is  material  that  said  con- 
veyance should  be  at  once  recorded.  That  the  possession  of  said  policy  of 
insurance  by  plaintiff  is  necessary  in  order  to  keep  the  same  in  full  force, 
and  in  order  to  enable  plaintiff  in  case  of  fire  to  recover  liis  loss  from  the 
insurers.  That  the  mutilation,  destruction  or  loss  by  said  defendants  of 
said  policj'  of  insurance  or  last-mentioned  deed,  either  by  accident  or 
design,  would  work  great  loss  to  plaintiff,  and  occasion  him  great  and  irre- 
parable injury. 

That  the  possession  of  all  of  said  deeds  and  documents  mentioned  in 
E.xhibit  '•  A,'' so  as  aforesaid  unlawfully  and  wrongfully  retained  by  said 
defendants,  is  necessary  for  the  proper  enjo3'ment  of  said  real  estate  by 
plaintiff,  and  that  the  detention  thereof  by  said  defendants  is  in  fraud  of 
plaintiff's  rights. 

V.  Plaintiff  further  charges  that  the  said  deeds  and  policy  of  insurance 
were  intrusted  to  said  defendants  and  received  by  them  for  the  purpose 
aforesaid,  and  to  be  by  them  safely  returned  to  plaintiff.  That  the  said 
defendants  have  no  claim  or  lien  whatsoever  against  the  said  papers  and 
documents  mentioned  in  Exhibit  "  A,"  but  they  wrongfully,  fraudulently 
and  unlawfully  retain  the  same,  and  refuse  to  i-eturn  them  to  plaintiff. 

VI.  Plaintiff  further  avers  that  when  the  return  of  said  deeds  and 
policy  of  insurance  mentioned  in  Exhibit  "  A  "  was  last  demanded  from 
said  defendants  on  your  plaintiff's  behalf,  one  of  said  defendants  alleged 
and  pretended  that  said  deeds  and  policy  of  insurance  were  no  longer  in 
the  possession  of  said  defendants.  That  the  person  to  whom  said  defend- 
ants have  passed  and  delivered  said  deeds  and  policy  of  insurance  is  un- 
known to  plaintiff,  but  if  the  fact  be  as  alleged  by  said  defendants,  plaintiff 
believes  and  charges  that  said  deeds  and  policy  of  insurance  have  been 
passed  and  delivered  to  said  person  purely  for  the  purpose  of  hindering  and 
preventing  plaintiff  in  his  efforts  to  recover  possession  of  the  same. 

VII.  And  plaintiff  charges  that  he  needs  discovery  as  to  the  matters 
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hereinbefore  set  forth,  and  especially  as  to  the  right,  if  any,  of  the  said 
defendants  to  retain  the  said  deeds  and  policy  of  insurance,  and  to  refuse 
their  return  to  plaintiff,  and  as  to  the  person  or  persons  other  than  the 
defendants,  if  any,  now  in  possession  or  control  of  said  deeds  and  policy  of 
insurance,  and  plaintiff  prays  that  relief  may  be  granted  to  amend  his  said 
bill,  at  any  time  hereafter  before  final  decree,  by  adding  the  name  of  such 
person  as  may  be  discovered  to  be  a  proper  party  defendant  in  this  suit. 

VIII.  Plaintiff  avers  that  he  is  VFithout  any  adequate  remedy  at  law, 
and  therefore  needs  equitable  relief,  and  prays  : 

1.  That  an  injunction  may  be  granted  by  your  honorable  court,  prelim- 
inary until  hearing  and  final  thereafter,  enjoining  and  restraining  the  said 
defendants,  W.  T.  and  H.  S.  T.,  from  parting  with  the  possession  of  said 
deeds  and  poUcy  of  insurance  mentioned  in  Exhibit  "  A"  to  any  person  or 
persons  other  than  plaintiff. 

3.  That  the  said  defendants,  W.  T.  and  H.  S.  T.,  be  decreed  to  deliver 
up  and  surrender  to  plaintiff  the  said  deeds  and  policy  of  insurance  so  as 
aforesaid  wrongfully  and  fraudulently  retained  by  them. 

3.  That  a  receiver  be  appointed  to  take  charge  and  possession  of  said 
deeds  and  policy  of  insurance  mentioned  and  recited  in  Exhibit  "  A "  of 
this  biU,  and  to  hold  the  same  subject  to  the  order  and  direction  of  the 
court  on  final  hearing,  and  that  the  said  defendants,  W.  T.  and  H.  S.  T., 
and  such  person  so  appearing  to  have  received  said  deeds  and  policy  of  in- 
surance, and  who  shall  be  made  a  party  to  this  suit,  be  enjoined  and 
restrained  from  withholding  from  said  receiver  the  aforesaid  deeds  and 
policy  of  insurance. 

4.  That  the  said  defendants  be  decreed  to  make  true  and  full  discovery 
of  all  the  facts  above  set  forth. 

5.  Further  relief. 

Solicitors  for  Plaintiff. 


County,  ss.  : 
Personally  appeared  before  me,  J.  P.,  who,  being  duly  sworn  ac- 
cording to  law,  doth  depose  and  say  that  the  facts  set  forth  in  the  foregoing 
bill  are  just  and  true  so  far  as  the  same  are  stated  of  his  own  knowledge, 
and  so  far  as  he  speaks  from  the  information  of  others  he  verily  believes 
them  to  be  true. 


J.  P. 


Sworn  and  subscribed  before  me, 
this  day  of  ,  18    . 

M.  M., 
Notary  Public. 

(Attach  Exhibit  "A.") 


IXJUXCTIOXS.  501 

§  5706.  Form  of  Bill  to  Enjoin  Municipality  from  Illegally 
Retaining  Moneys,  Securities,  Books,  Title  Papers, 
Records,  etc..  Vested  by  Act  of  Assembly  in  a 
Special  Board  of  Directors  of  the  Municipality. 

In  the  Supreme  Court  of  Philadelphia  for  the  Eastern  District. 

Term  18    .  No. 

In  Equity. 

W.  W.,  E.  K.,  H.  P.,  W.  M.,  A.  B.,  C.  H.,  J.  C,  J.  G.,  J.  F.,  G.  B., 
J.  M.  and  G.  S.  bring  this  their  bill  of  complaint 

against 

The  City  of  Philadelphia, 

and  against 

D.  F.,  Mayor  of  said  City  ;  C.  S.  S.,  Superintendent  of  the  Girard  Estate ; 
S.  S.  C.  Agent  for  the  said  Estate;  C.  O.,  Superintendent  of  Trusts; 
S.  W.  C,  President  of  Select  Council  of  said  City  ;  members  of 

the  Select  Council  of  said  City  ;  L.  W. ,  President  of  the  Common  Coun- 
cil of  said  City  ;  members  of  the  Common  Council  of  said  City  ; 
J.  M.,  Treasurer  of  said  City  ;  S.  H.,  Controller  of  said  City. 

And  thereupon  the  plaintiffs  complain  and  show  : 

I.  That  an  act  of  the  General  Assembly  of  this  Commonwealth  was 
approved  June  30th,  1869  (P.  L.,  1276),  entitled  "  A  further  Supplement 
to  an  Act  entitled  '  An  Act  to  incorporate  the  City  of  Philadelphia,  ap- 
proved the  second  of  February,  1854,'  creating  a  board  called  directors  of 
city  trusts." 

II.  That  said  act  provided  inter  alia  for  the  appointment  of  persons  to 
constitute  a  board  to  be  called  directors  of  city  trusts,  which  board  was 
thereby  authorized  "to  exercise  and  discharge  all  the  duties  and  powers 
of  the  said  City  (of  Philadelphia),  however  acquired,  concerning  any  *  *  >* 
property  appropriated  to  charitable  uses,  as  well  as  the  control  and  man- 
agement of  the  persons  of  any  oi-phans  or  others,  the  objects  of  such 
charity,  to  the  extent  that  the  same  have  been,  or  hereafter  may  be,  by 
statute  law  or  otherwise,  vested  in  or  delegated  to  the  said  city  or  the  offi- 
cers thereof."  And  it  was  further  by  said  act  provided  that  "  all  and 
singular  the  duties,  rights  and  powers  of  the  City  of  Philadelphia  con- 
cerning all  property  and  estates  whatsoever,  dedicated  to  charitable  uses  or 
trusts,  the  charge  or  administration  of  which  are  now  or  shall  thereafter 
become  vested  in  or  confided  to  the  City  of  Philadelphia,  shall  be  discharged 
by  the  said  city  through  the  instrumentality  of  (said)  •'  board." 

III.  That  by  said  act  the  treasurer  of  said  city  was  declared  to  be  the 
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treasurer  of  the  said  directors  of  trusts,  and  the  said  board  were  empowered 
"to  appoint  agents,"  "to  make  leases,"  and  it  was  declared  to  be  "the 
duty  of  the  said  directors  of  trusts,  for  and  in  the  name  of  the  said  city  to 
do,  perform  and  discharge  all  and  singular  whatever  acts  and  duties  are  or 
from  tune  to  time  may  become  proper  or  necessary  to  be  done  by  the  said 
city  in  discharge  of  said  trust,"  etc. 

IV.  That  under  the  provisions  of  said  act  the  plaintiffs  have  been  duly 
and  legally  appointed  "  the  twelve  directors  of  city  trusts,"  and  from  the 
time  of  their  appointment  to  said  offices  they  have  been  and  now  still  are 
directors  of  said  city  trusts. 

V.  That  upon  the  first  day  of  July,  1869,  the  Common  Council  of  said 
city  passed  a  resolution  entitled  a  "  Resolution  of  Instructions  to  certain 
city  officials,"  which  resolution  was,  on  the  eighth  day  of  July,  1869,  passed 
by  the  Select  Council  of  said  city.  A  true  copy  of  said  i-esolution  is  hereto 
attached,  marked  "Exhibit  A."  By  said  resolution  "all  parties  having 
under  their  control  or  supervision  any  property  left  to  the  City  of  Philadel- 
phia, as  trustee  for  charitable  purposes,  were  instructed  not  to  surrender 
any  deeds,  records  or  secui-ities — nor  to  permit  their  examination — nor  to 
grant  possession  of  any  real  estate,  except  upon  authority  of  councils." 

VI.  That  upon  the  eleventh  day  of  October,  1869,  the  said  "  The  City  of 
Philadelphia "  filed  her  bill  in  this  honorable  court  against  the  plaintiffs 
and  the  other  members  of  the  said  board  of  trusts  ;  in  which  said  bill  the 
said  city  charged  that  the  aforesaid  Act  of  Assembly  of  June  30,  1869,  was 
unconstitutional  and  void.  And  said  city  prayed  this  honorable  court  to 
so  decree,  and  to  enjoin  the  present  plaintiffs  from  interfering  with  the 
trusts  in  said  bill  set  forth. 

VII.  That  such  proceedings  were  thereupon  had,  that  said  bill  was 
dismissed  by  this  court,  on  the  seventeenth  day  of  February,  A.  D.  1870, 
after  full  hearing,  at  the  costs  of  the  defendants  herein.  All  of  which  by 
reference  to  the  records  of  this  honorable  court  to  January  Term,  18  , 
No.  6  (In  Equity),  will  more  fully  and  at  large  appear. 

VIII.  That  pending  said  proceedings,  the  plaintiffs,  out  of  respect  to 
this  court,  took  no  measures  to  enforce  the  authority,  or  to  exercise  the 
jurisdiction  confered  upon  them  by  said  act  of  Assembly,  save  to  meet  and 
to  organize  said  board  by  the  election  of  the  plaintiff,  W.  W.,  as  president 
of  said  board,  and  to  appoint  a  committee.  And  they  have  provided  a  suit- 
able place  for  the  safe-keeping  of  all  the  title  papers,  books  of  accormt  and 
records  of  said  trusts,  of  all  of  which  the  defendants  S.  C.  and  O.  have  had 
notice,  and  demand  has  been  made  of  them  for  delivery  of  said  books  and 
records,  as  per  "  Exhibit  C." 

IX.  That  after  the  affirmance  by  this  court  of  the  said  decree  dismiss- 
ing said  bill,  the  plaintiffs  believed  that  the  City  of  Philadelphia  and  her 
officers  would  recognize  the  authority  and  powers  vested  in  the  plaintiffs 
by  said  act  of  Assembly,  and  would  without  molestation  or  hindrance  place 
the  plaintiffs  in  peaceable  possession  of  all  the  property  of  said  trusts,  and 
the  plaintiff  especially  hoped  that  the  councils  of  said  city  would  repeal  or 
annul  the  aforesaid  resolution,  whereof  "  Exhibit  A  "  is  a  copy.  And  the 
plaintiffs  accordingly,  on  the  said  seventeenth  day  of  February,  1870,  after 
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said  decree  dismissing  said  bill  had  been  rendered,  and  before  the  hour 
assigned  for  the  meeting  of  councils  on  said  day,  served  a  written  notice 
on  the  mayor  of  said  city,  whereof  "  Exhibit  B"  is  a  true  copy.  And  tlie 
mayor  of  said  city  sent  said  notice  with  a  message  to  the  Select  Council,  of 
which  "  Exhibit  D  "  is  a  true  copy.  But  neither  the  Select  nor  Comuuui 
Councils  passed,  nor  did  any  member  of  either  of  said  bodies  introduce, 
any  resolution  proposing  the  repeal  of  the  aforesaid  resolution  set  forth  in 
"  Exhibit  A." 

But  on  the  contrary,  the  said  Select  and  Common  Councils  adhere  to 
their  aforesaid  obstructive  resolution,  and  all  of  the  defendants  acting  there- 
under now  refuse  to  recognize  the  plaintiffs  as  having  any  authority  to 
interfere  with  or  to  manage  the  trusts  so  as  aforesaid  committed  to  the 
charge  of  the  plaintiffs. 

And  the  defendants  refuse  to  permit  the  plaintiffs  to  take  possession  of 
any  of  the  real  estate,  securities  or  other  property  of  said  trusts  or  to  suffer 
or  allow  the  plaintiffs  to  proceed  in  the  discharge  of  their  duties. 

And  the  defendants  are  now  holding  possession  of  all  of  said  trust 
property  without  the  consent,  and  to  the  entire  exclusion  of  the  plaintiffs. 

And  said  defendants  claim  to  have  the  right  to  make  leases,  and  to  do 
all  other  acts,  matters  and  things  necessary  for  the  management  of  said 
trusts  to  the  utter  exclusion  of  the  plaintiffs  and  their  lawful  authority  in 
the  premises. 

All  which  doings  of  said  defendants  are  contrary  to  law  and  to  equity 
and  tend  to  the  irreparable  damage  of  said  trusts,  whereof  the  plaintiffs  are 
the  lawful  custodians  and  directors  as  aforesaid. 

Wherefore  the  plaintiffs  need  equitable  relief,  and  they  pray  ■ 

1.  That  pending  this  bill  the  said  defendants  and  each  of  them,  their 
officers,  servants  and  agents,  be  specially  and  upon  final  hearing,  perpetu- 
ally enjoined  from  refusing  to  recognize  the  plaintiffs  as  directors  of  said 
city  trusts,  from  refusing  to  permit  the  plaintiffs  to  take  possession  of  the 
real  estate  and  securities  belonging  to  said  trusts,  and  from  retaining  or 
withholding  any  portion  of  said  trust  estate  from  the  plaintiffs. 

2.  And  that  they  be  further  restrained  and  enjoined  from  collecting, 
receiving,  dishursing  or  holding  any  of  said  trust  funds  or  moneys  save  as 
thereto  authorized  by  said  Act  of  June  30th,  1869,  and  from  drawing,  coun- 
tersigning or  paying  any  warrants,  drafts  or  orders  for  said  trust  funds  or 
moneys  or  any  part  thereof  unless  thereto  authorized  by  the  plaintiffs,  and 
from  making,  executing,  sealing  or  delivering  any  leases,  extensions  or 
renewals  of  leases,  or  other  writings  touching  or  concerning  said  trusts,  or 
any  of  the  said  trust  estates  or  property  except  by  like  consent  of  the 

plaintifiTs. 

3.  And  that  they  be  further  as  aforesaid  restrained  and  enjoined  from 
holding  any  portion  of  the  said  trust  estates,  securities  or  property  to  the 
exclusion  of  the  plaintiffs,  from  intermeddling  therewith  to  the  exclusion 
of  the  plaintiffs,  and  from  obstructing  or  in  any  manner  interfering  with 
the  plaintiffs  in  the  discharge  of  their  said  duties  as  directors  of  said  ti-usts, 
and  from  acting  in  any  manner  in  the  performance  of  any  duty  connected 
with  either  of  the  trusts  heretofore  confided  to  the  City  of  Philadelphia, 
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and  which,  by  the  Act  of  June  30th,  1869,  have  devolved  upon  the  directors 
of  the  city  trusts. 

4.  Such  further  and  other  relief  as  to  the  court  shall  seem  meet  and 
equity  may  require. 

F.  B., 
Solicitor  for  Plaintiffs. 

(Affidavit.) 

(Attach  Exhibits  "  A,"  "B,"  "C"  and  "  D.") 


§  5707.    General  Cases— When  an  Injunction  will  not  Issue. 

An  injunction  will  not  lie  where  the  plaintiff  has  a  clear 
statutory  remedy  ;  Hamersly  v.  Turnpike,  8  Phila.,  314 
(1871)  ;  Ferree  v.  Surveyors,  9  Id.,  518  (1872) ;  nor  where 
he  has  a  full  and  complete  remedy  at  law.     See  §  5647. 

An  injunction  will  not  be  issued  in  a  case  of  doubt. 
Shroder's  Appeal,  1  W.  N.,  528  (1875). 

An  injunction  will  not  lie  except  where"  the  right  is 
clear  and  the  injury  permanent  and  irreparable.  Hough 
■V.  Doylestown,  4  Brews.,  333  (1870)  ;  BunnelVs  Appeal,  69 
Pa.  St.,  59  (1871) ;  Hieskell  v.  Gross,  3  Brews.,  430  (1869)  ; 
Philadelphia's  Appeal,  78  Pa.  St.,  33  (1875)  ;  Wood  v. 
McGrath,  150  Id.,  451  (1892). 

An  injunction  will  be  refused  where  it  will  produce 
greater  injury  by  granting  it  than  denying  it,  and  the  dam- 
ages are  susceptible  of  compensation  at  law.  Richard's 
Appeal,  57  Pa.  St.,  105  (1868)  ;  Harhinson's  Appeal,  78 
Id.,  196(1875)  ;  Grey  v.  B.  R.  Co.,  1  Grant,  412  (1856); 
Coal  Co.  V.  Riuy.  Co.,  9  Phila.,  250  (1872) ;  Normal  School 
V.  Cooper,  150  Pa.  St.,  78  (1892). 

An  injunction  will  not  lie  where  quo  u-arranto  is  the 
proper  remedy.  Smith  v.  McCarthy,  56  Pa.  St.,  359  (1867) ; 
Campbells.  Taggart,  32  Leg.  Int.,  396  (1S75)  ;  Payiitery. 
Clegg,  9  Phila.,  480(1873);  UpdegraffY.  Cro?is,  47  Pa.  St., 
103(1864);  Gilroy's  Appeal,  100  Id.,  7  (1882);  Nolde's 
Appeal,  15  Atl.  Eep.,  777  (1SS8). 

A  contested  election  is  not  within  the  jurisdiction  of 
equity,  and  an  injunction  to  restrain  an  officer  in  the  exer- 
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cise  of  his  office  because  elected  by  fraud  will  be  refused. 
Rink  V.  Ban;  S  W.  N.,  302  (ls80).     See  also  §  5492. 

An  injunction  will  not  be  granted  to  enforce  a  penal 
statute.  Sparhaivk  v.  Rwy.  Co. ,  Si  Pa.  St. ,  401  (1867) ;  Mc- 
Laughlin V.  Jones,  3  W.  N.,  20:;;  (1876). 

An  injunction  will  not  be  granted  to  restrain  the  holding 
of  a  municipal  election  except  in  cases  of  the  gravest  charac- 
ter and  most  serious  injury  to  the  public  ;  Smith  v.  3Ic- 
Carthy,  56  Pa.  St.,  359  (1867)  ;  Receiver  of  Taxes  Election, 
4  Dist.  Eep.,  71  (1S95)  ;  or  the  action  of  a  municipal  corpora- 
tion acting  within  its  chartered  rights,  and  under  the  discre- 
tion vested  in  its  officers,  unless  there  be  palpable  disregard 
of  the  law.  Hill  v.  Kensington,  1  Pars.,  501  (1850)  ;  Rivy. 
Co.  V.  Perkins,  4  Brews.,  173  (1873)  ;  Rwy.  Co.  v.  Phila., 
30  Leg.  Int.,  148  (1873)  ;  Paving  Co.  v.  City,  164  Pa.  St., 
477  (1894)  ;  Brown  v.  City,  41  Leg.  Int.,  242  (1894).  See 
Pittsburgh s  Appeal,  79  Pa.  St.,  317  (1875);  Cummings  v. 
Sheble,  1  Phila.,  492  (1854) ;  Long  v.  Dickinson,  31  Leg. 
Int.,  36  (1874). 

The  discretion  of  an  officer  in  the  discharge  of  duties  not 
merely  ministerial  cannot  be  interfered  with  by  injunction. 
Warfelv.  Cochran,  34  Pa.  St.,  381  (1859);  Hey  v.  Esta- 
brook,  15  W.  N.,  222  (1884)  ;  Pavement  Co.  v.  Wagner,  139 
Pa.  St.,  623  (1891)  ;  Paving  Co.  v.  City,  164  Id.,  477(1894). 

The  organization  of  a  company  after  its  charter  has 
been  granted  cannot  be  enjoined.  Mitcheson  v.  Harlan, 
3  Phila.,  385  (1859). 

A  court  of  equity  will  not  by  injunction  usurp  the  func- 
tions confided  to  trustees  and  attempt  to  administer  their 
trust  so  long  as  they  honestly,  deliberately  and  fairly  do 
their  duty,  nor  arrogate  to  itself  the  discretion  exercised  by 
them  in  the  regulations  of  details  lawfully  delegated 
to  them  exclusively.  Chandler  v.  City,  2  C.  C,  407 
(1886). 

Where  a  department  of  the  city,  in  supplying  water  or 
gas,  makes  it  a  condition  that  it  may  refuse  or  supply  on  its 
own  terms,  and  thus  makes  the  supply  a  license,  the  court 
will  not  enjoin  an  alleged  unlawful  assessment.  The  party 
injured  must  pay  under  protest  and  sue  to  recover  any  ex- 
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cess  charged.     Kershaw  v.  Pliila.,  15  W.  N.,  415  (1886). 
See  Lawrence  v.  City,  14  Id.,  421  (1883). 


§  5708.    Proceedings  Subsequent  to  Granting  Preliminary  In- 
junction. 

After  the  prehminary  injunction  is  granted,  the  suit 
may  proceed  as  if  no  interlocutory  order  had  been  made. 

The  defendant  files  his  demurrer  or  answer. 

If  a  demurer  be  filed,  the  case  is  ordered  on  the  equity 
argument  list  and  argued. 

If  an  answer  be  filed  which  raises  a  question  of  law  upou 
which'  the  plaintiff's  rights  may  be  maintained  or  defeated, 
the  case  is  ordered  on  the  equity  argument  list  on  bill 
and  answer  and  argued. 

If  an  answer  be  filed  raising  questions  of  fact,  the 
plaintiff  must  file  a  replication.     The  case  is  then  at  issue. 

Under  the  new  Equity  Rules  the  testimony  is  heard  by 
a  judge  sitting  as  chancellor,  and  the  case  is  conducted  as  ar 
common-law  suit  tried  before  a  judge  and  without  a  jury, 
or  it  may  by  agreement  be  referred  to  a  "  Referee." 

Under  these  rules,  a  trial  by  jury  may  be  demanded. 

The  proceedings  are  fully  set  forth  in  the  rules. 

When  the  final  decree  is  entered,  the  right  of  appeal  be- 
longs to  either  party. 


§  5709.    Form  of  Final  Injunction. 

County  op  Philadelphia,  ss.  : 

The  Commonwealth  op  Pennsylvania. 
To  (name  of  defendant),  Greeting  : 

Whereas  (name  of  plaintiff)  has  lately,  that  is  to  say,  as  ia 
Term.  1895,  No.  ,  exhibited  his  bill  of  complaint  before  the  Honorable 

the  Judges  of  the  Court  of  Common  Pleas,  No.  ,  of  Philadelphia 

County,  asking  relief  touching  the  matters  therein  particularly  complained 
of  and  set  fortli  at  length; 

Now  therefore,  upon  due  consideration  thereof,  we  do  command  you 
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(here  recite  the  final  decree,  whether  of  a  restraining  or  mandatory  nature ; 
the  exact  words  should  be  used),  and  hereof  fail  not. 

Witness,  the  Honorable  ,  President  of  our  said  court  at  Phila- 

delphia, the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ninety-five  (1895). 

L.  M., 
Prothonotary. 


§  5710.    Death  Does  not  Abate  Injunction. 

Upon  the  death  of  a  plaintiff  after  the  injunction  is 
granted,  the  proper  practice  is  to  apply  to  the  court  for  a 
rule  upon  the  executor  or  administrator  to  revive  the  action, 
and  that  the  injunction  be  continued. 

The  injunction  is  not  dissolved  by  death.  It  is  a  decree 
of  the  court. 

A  similar  practice  prevails  in  the  case  of  the  death  of 
the  defendant.  The  injunction  must  be  renewed  against 
the  administrator  or  executor  of  the  decedent. 


§  5711.    Contempt. 

While  the  injunction  lives,  the  most  exact  and  implicit 
obedience  is  required.  It  cannot  be  violated  with  impunity. 
Disobedience  to  it  is  a  contempt.  Upon  proceedings  for 
contempt  in  this  class  of  cases  the  only  legitimate  inquiry 
is  as  to  the  jurisdiction  of  the  court,  as  to  the  parties  and 
subject-matter,  and  whether  the  decree  was  made  and  has 
been  disobeyed.  The  guilt  of  defendant  must  be  clearly  and 
explicitly  established  to  the  satisfaction  of  the  court. 

The  fact  that  defendant  acted  under  the  advice  of  counsel 
is  not  a  sufficient  answer,  although,  like  other  extenuating 
circumstances,  it  may  be  regarded  by  the  court  in  determin- 
ing the  degree  of  punishment  to  be  inflicted  for  the  breach. 

The  remedy  for  the  breach  is  a  proceeding  against  the 
offending  party  by  attachment  for  contempt.  See  Chapter 
L.,  Brewster's  Prac,  Vol.  II.,  on  "Courts,"  §§  3566-3575. 
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§  5712.    Practice  on  Attachment. 

A  rule  is  generally  granted  in  the  first  instance  on  affi- 
davits, upon  the  return  of  which  the  defendant  answers  on 
oath,  the  evidence  is  heard,  and  if  the  court  should  be  of 
the  opinion  that  the  facts  on  which  the  rule  was  taken  are 
not  sufficiently  answered  or  excused,  and  that  in  point  of 
law  a  contempt  has  been  incurred,  an  attachment  is  awarded. 
When  the  defendant  is  brought  in  on  this  writ  to  answer 
interrogatories  propounded  to  him  on  behalf  of  the  Common- 
wealth, in  whose  name  the  writ  always  issues,  and  if  he 
give  such  answers  as  purge  him  from  the  criminality,  he 
must  be  discharged.  Comm.  v.  Snowden,  1  Brews.,  219 
(1868) ;  Comm.  v.  Dow,  6  Luz.  Leg.  Eeg.,  221  (1877). 

The  rule  for  attachment  may  be  granted  at  chambers. 
It  should  state  the  place  for  appearance.  Comm.  v.  Dow,  6 
Luz.  Leg.  Eeg.,  219  (1877). 

It  may  be  served  in  any  county  of  the  State  by  the  sher- 
iff of  the  county  in  which  it  issues.  Bullock  v.  McDonough, 
2  Pears.,  195  (1874). 

Pending  an  appeal  from  an  interlocutory  decree,  attach- 
ment for  contempt  will  lie.  Haught  v.  Irwin,  36  W.  N., 
128  (1895). 


§  5713.    Appeal  from  Interlocutory  Decree  Granting  a  Special 
Injunction. 

In  all  cases  in  equity  in  which  a  special  injunction  has  been  or  shall  be 
granted  by  any  court  of  common  pleas  *  *  *  an  appeal  to  the  supreme 
court  for  the  proper  district  shall  be  allowed,  without  affidavit  or  security, 
but  the  pendency  of  such  appeal  shall  not  suspend  the  operation  of  such 
special  injunction  or  the  proceedings  in  the  original  suit.  And  all  such 
appeals  shall  be  heard  by  the  supreme  court  in  any  district  in  which  it 
may  be  in  session,  as  is  provided  in  cases  in  equity  originating  in  the  Supreme 
Court.    Act  of  Feb.  14,  1866,  §  1  (P.  L.,  28). 

§  5714.    Appeal  from  Interlocutory   Decree  Befusing  a  Special 
Injunction. 

In  all  cases  in  equity,  in  which  a  special  or  preliminary  injunction  has 
been  refused  by  any  court  of  common  pleas,  an  appeal  to  the  supreme  court 
for  the  proper  district  shall  be  allowed,  but  the  pendency  of  such  appeal 
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shall  not  suspend  proceedings  in  the  original  suit,  and  all  such  appeals  shall 
be  heard  by  the  Supreme  Court  in  any  district  in  which  it  may  be  in  session, 
as  is  provided  in  cases  in  equity  originating  in  the  Supreme  Court.  Act  of 
June  12,  1879,  §  1  (P.  L.,  177). 


§  5715.    Hearing  on  Appeal. 

In  all  appeals  under  this  act  only  such  bills,  answers  and  affidavits  as 
shall  be  certified  by  the  judge  or  judges  of  the  lower  court,  as  having  been 
before  said  court  at  the  hearing  for  injunction,  shall  be  considered  by  the 
Supreme  Court ;  and  all  cases  shall  be  heard  and  determined,  as  though 
said  court  had  original  jurisdiction  in  the  premises,  and  the  application  for 
injunction  had  been  made  to  said  court.     Ibid. ,  §  3. 


§  5716.    Practice  on  Appeal— Supersedeas. 

The  pendency  of  an  appeal  in  the  Supreme  Court  from 
the  granting  of  a  preliminary  injunction  does  not  suspend 
the  proceedings  in  the  original  suit.  Heckscher's  Appeal, 
100  Pa.  St.,  379(1882). 

An  appeal  from  an  interlocutory  order  of  the  court,  in 
equity  practice,  is  not  a  supersedeas.  When  a  supersedeas 
is  desired,  application  to  the  Supreme  Court  for  a  special 
order  is  necessary.  Haught  v.  Irwin,  36  W.  N.,  128 
(1895). 

An  appeal  from  the  refusal  to  grant  a  preliminary  in- 
junction may  be  certified  by  the  prothonotary  of  the  Su- 
preme Court  to  any  district  where  said  court  is  in  session 
or  will  hold  its  next  session,  and  the  appeal  may  be  ordered 
on  the  argument  list  and  heard  when  reached  in  its  order. 
Kraft's  Appeal,  94  Pa.  St.,  449  (1880).  See,  generally,  the 
Chapter  on  "Appeals  to  the  Supreme  Court,"  Brews.  Prac, 
Vol.  II.,  and  Chapter  "Appeals  "  this  book. 


§  5717.  Upon  Appeals  in  Equity  Cases,  Appellant  to  File,  with 
Wotice  of  Appeal,  a  Brief  Statement  of  Errors— 
"When  Leave  may  be  Granted  to  Proceed  with  Part 
of  Decree,  notwithstanding  Appeal. 

Whenever  an  appeal  shall  be  taken  from  an  order  or  decree  in  equity, 
the  appellant  shall  file  in  the  court  below,  with  his  notice  of  appeal,  a  brief 
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statement  of  the  errors  he  alleges  to  have  been  made  by  the  order  or  decree 
appealed  from  or  the  findings  on  which  it  rests.  No  other  errors  shall  be 
assigned  in  the  Supreme  Court  unless  leave  be  granted  on  motion,  and 
notice  to  the  other  party.  If  the  reasons  for  the  appeal  do  not  affect  the 
whole  decree,  and  its  enforcement  as  to  so  much  as  is  not  complained  of 
is  not  inconsistent  with  the  relief  asked  on  appeal,  leave  will  be  granted  to 
proceed  as  to  that  part  of  the  decree  notwithstanding  the  appeal.  Amend- 
ments of  1894  to  Equity  Eules, 


CHAPTER  XVI. 

SPECIFIC    PERFORMANCE. 

§  5718.    jTirisdiction. 

The  Act  of  June  16,  1836,  §  13  (P.  L.,  289),  conferred  on 
the  Court  of  Common  Pleas  of  Philadelphia  County  "  the 
power  and  jurisdiction  of  courts  of  chancery  so  far  as 
relates  to  *  *  *  the  affording  specific  relief  when  a  re- 
covery in  damages  would  be  an  inadequate  remedy.''  The 
Act  of  February  11,  1857,  §  1,  extends  the  chancery  powers 
of  the  Philadelphia  Court  ' '  to  the  courts  of  common  pleas 
of  the  several  counties." 

§  5719.    Penn  v.  Lord  Baltimore. 

Perhaps  the  most  important  bill  ever  filed  for  a  specific 
performance  was  that  exhibited  in  the  case  of  Penn  v. 
Lord  Baltimore,  1  Ves.,  444  (1750).  The  complainants' 
standing  as  heirs  of  a  governor  of  a  province  in  America 
was  recognized  by  the  court,  although  in  another  case,  the 
State  of  Columbia  was  not  admitted  as  a  plaintiff  even 
when  joined  with  the  minister  plenipotentiary.  The  Colum- 
bian Government  v.  Rothschild,  1  Sim.,  94(1826).  In  Penn's 
case  Lord  Haedwicke  made  a  decree  for  the  specific  per- 
formance of  articles  executed  in  England  respecting  the 
boundaries  of  Maryland  and  Pennsylvania. 

A  treatise  upon  this  subject  would  occupy  more  space 
than  is  appropriate  to  a  work  on  Practice.  As  a  simple 
guide  it  may  be  sufficient  to  state  the 

§  5720.    General  Principles  Governing  Applications  for  a  Spe- 
cific Performance. 

These  may  be  classed  under  thirteen  heads  : 

511 
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1.  Belief  in  equity  is  only  given  when  the  remedy  at 
law  is  inadequate. 

2.  There  must  he  mutuality. 

3.  It  applies  to  both  real  and  personal  property. 

4.  The  contract  must  be  binding  at  law. 

5.  The  contract  must  be  executory. 

6.  It  must  be  certain  and  fair. 

Y.  There  must  be  a  valuable  consideration  and  it  must 
be  proved.  A  seal  does  not  dispense  with  proof.  Affection 
is  not  a  sufficient  consideration. 

8.  The  contract  must  be  in  writing  where  the  statute  so 
requires. 

9.  A  parol  contract  may  be  enforced  where  it  has  been 
so  far  performed  as  to  render  it  inequitable  to  refuse 
relief. 

10.  Performance  must  be  practicable  and  necessary. 

11.  Time  may  be  allowed  beyond  the  day  fixed. 

12.  A  decree  may  be  entered  for  a  conveyance  with  com- 
pensation for  failure  of  title  to  part,  or  for  inaccuracy  of 
description,  or  for  diminution  in  value  by  reason  of  an  in- 
cumbrance. 

13.  The  granting  or  refusing  relief  rests  in  all  cases  in 
the  sound  discretion  of  the  court. 

From  these  main  roads  the  digests  give  hundreds  of  de- 
cisions upon  little  by-paths.  Many  of  these  might  well 
have  been  omitted  from  the  reports.  Where  they  affirmed 
old  cases  and  older  principles  their  publication  w^as  of  no 
use  to  the  profession,  and  of  no  profit  to  any  one  save  the 
printer  and  the  publisher.  Frequently  these  reported  cases 
are  incapable  of  being  reconciled  with  each  other  or  with 
the  law  they  profess  to  expound.  But  once  published  there 
seems  to  be  some  necessity  for  noticing  them.  So  far  as 
practicable  they  will  be  grouped  under  the  general  heads 
above  stated. 

1.  Relief  can  only  be  given  in  equity  when  damages 
will  he  an  inadequate  remedy.  It  will  be  noted  that  the 
Pennsylvania  Act  conferring  the  jurisdiction  in  equity 
expressly  restricts  the  remedy  to  cases  in  which  "  a  recovery 
in  damages  would  be  an  inadequate  remedy."     This  is  sim- 
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ply  a  recognition  of  the  broader  principle  that  equity  does 
not  generally  assist  where  there  is  a  full  and  adequate 
remedy  at  law.  This  rule  has  been  applied  to  cases  of  spe- 
cific performance  outside  of  Pennsylvania.  Justices  v. 
Croft,  18  Ga.,  473(1855). 

And  it  has  been  recognized  in  Pennsylvania.  Dalzell  v. 
Crawford,  1  Pars.,  37  (1842)  ;  Weaver  y.  Shenk,  154  Pa.  St., 
206  (1893). 

In  Finley  v.  Aiken,  1  Grant,  84  (1854),  it  was  decided 
that  the  vendor  might  sue  the  vendee  in  equity  for  a  specific 
performance.  The  majority  of  the  cotirt  held  that  the 
remedy  by  action  of  covenant  was  "bungling  and  inade- 
quate," and  that  a  recovery  in  damages  was  not  an  adequate 
remedy. 

The  dissenting  opinion  of  Black,  J.  (concurred  in  by 
Knox,  J.),  was  a  learned  and  forcible  vindication  of  the 
right  of  trial  by  jury.  He  was  clearly  right,  and  it  was 
held  in  Kaufman's  Appeal,  55  Pa.  St.,  383  (1867)  ;  Dech's 
Appeal,  57  Id.,  467  (1868);  Smaltz's  Appeal,  99  Id.,  312 
(1882),  that  a  vendor  cannot  sue  in  equity  for  payment  in 
money. 

2.  There  must  be  mutuality.  If  the  purchaser  is  not 
bound  to  take,  the  vendor  should  not  be  forced  to  convey. 
So,  too,  where  the  vendor  is  not  amenable  to  the  jurisdiction. 
Thus  it  has  been  held  that  as  a  court  of  equity  only  proceeds 
in  cases  where  the  obligation  is  mutual,  it  follows  that  an 
infant  cannot  file  the  bill  for  specific  performance.  If  he 
obtained  a  decree  the  court  would  have  no  power  to  compel 
him  to  perform  on  his  part  by  paying  the  money  or  by 
signing  the  deed.     Flight  v.  Bolland,  4  Euss.,  298  (1828). 

Another  impracticable  case  is  where  a  husband  covenants 
to  convey  his  wife's  land.  2  Story  Eq.  Jur.,  §§  731-735. 
Wriglit  V.  Young,  6  Wise,  127  (1857). 

Unless  there  be  mutuality  of  obligation  no  decree  can  be 
entered.  Bodive  v.  Olading,  21  Pa.  St.,  50(1853)  ;  ifeason 
V.  Kaine,  63  Id.,  335  (1869) ;  Patton  v.  Devlin,  2  Phila.,  103 
(1856) ;  Dornan's  Estate,  2  W.  N.,  522  (1876)  ;  Phillips  v. 
Mining  Co.,  7  Phila.,  619  (1870). 

Though  the  deed  of  a  feme  covert  be .  acknowledged  by 
33 
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her,  yet  if  she  die  with  the  deed  in  her  possession  and  the 
vendee  has  paid  nothing  nor  received  possession,  specific 
performance  cannot  be  decreed  against  her  estate.  Leland's 
Appeal,  13  Pa.  St.,  84  (1850). 

A  married  woman  cannot  maintain  a  bill  where  there  is  no 
mutuality.  Tarr  v.  ^ScoW,  4  Brews.,  49  (1867).  But  a  feme 
covert  trustee  may  be  ordered  to  acknowledge  a  deed. 
Dundas  v.  Biddle,  2  Pa.  St.,  160  (1845). 

A  feme  covert  can  enforce  specific  performance,  if  she 
tender  a  deed.  Freeman  v.  Stokes,  4  W.  N.,  459  (1877). 
She  must  set  out  her  title  clearly.     Ibid. 

How  far  the  power  of  a  married  woman  extends  to  bind 
herself  by  separate  agreement  for  the  sale  of  her  real  estate, 
since  the  Married  Women's  Acts  of  1848,  1887  and  1893,  is 
problematical,  in  advance  of  any  Supreme  Court  decision 
fairly  upon  the  subject.  In  Reed's  Estate,  3  Dist.  Eep., 
503  (1894),  it  was  held  by  the  Orphans'  Court  of  Franklin 
County  that  the  deed  of  a  married  woman  of  her  own 
property  need  not  be  separately  acknowledged,  and  that 
where  she  made  a  contract  to  sell  her  real  estate,  but  did 
not  separately  acknowledge  it,  specific  performance  would 
be  decreed  by  the  Orphans'  Court,  after  her  death,  if  her 
husband  were  willing  to  join  in  the  deed. 

Although  the  contract  may  be  within  the  power  of  a 
married  woman,  the  court  will  consider  her  state  and  con- 
dition as  married,  in  determining  whether  a  decree  for 
specific  performance  should  be  made  against  her.  Friend 
v.  Lamh,  15^  Pa.  St.,  529  (1893). 

3.  Whenever  the  remedy  at  law  will  be  inadequate  the 
Court  of  Equity  will  take  jurisdiction  in  real  or  personal 
estate.  Adderley  v.  Dixon,  1  Sim.  &  S.  Ch.,  607  (1823)  ; 
Cud  V.  Butter,  1  P.  Will.  Ch.,  570  (1719)  ;  Hollis  v.  Ed- 
wards, 1  Vern.  Ch.,  159  (1688). 

A  decree  may  be  entered  for  the  transfer  of  shares  by 
the  legal  owner  to  the  purchaser  from  the  equitable  owner. 
Sanlc  V.  Steamship  Co.,  5  Phila.,  499  (1864). 

Equity  will  take  jurisdiction  as  to  personal  property 
which  cannot  be  replaced.  Specific  performance  may  be 
enforced  wken  the  fruition  of  the  thing,  the  subject  of  the 
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agreement,  would  be  ill  supplied  by  damages.  Lowther  v. 
Lowther,  13  Ves.,  95  (1806). 

As  where  from  the  nature  of  the  thing,  its  antiquity  or 
some  peculiarity,  it  cannot,  easily  or  at  all,  be  replaced. 

Bell,  J.,  in  the  opinion,  McGoiviny.  Remington,  12  Pa. 
St.,  61  (1849),  cites  valuable  paintings  ;  Lowther y.  Lowther, 
supra ;  an  antique  silver  altar-piece  ;  Duke  v.  CooJcson,  3  P. 
Wms.,  389  (1Y35)  ;  an  ancient  horn,  the  symbol  of  tenure  ; 
Pusey  V.  Pusey,  1  Vernon,  273  (1684) ;  heirlooms  ;  Maccles- 
field V.  Davis,  3  Ves.  &  B.,  16  (1814)  ;  a  finely  carved 
cherry-stone  ;  Pearne  v.  Lisle,  Ambler,  TT  (1749)  ;  large 
parcels  of  growing  wood  ;  Buxton  v.  Lister,  3  Atk.,  384 
(1746).     (Lord  Hardwicke  at  first  doubted.) 

4.  The  contract  must  be  binding  in  law.  Evans  v. 
Kittrell,  33  Ala.  (N.  S.,)449  (1859). 

If  in  restraint  of  trade  the  contract  will  not  be  enforced. 
Phillips  V.  Mining  Co.,  7  Phila.,  619  (1870). 

5.  It  must  be  executory.  This  hardly  needs  illustration 
or  decision.  If  the  contract  be  executed  in  itself  no  further 
performance  is  necessary. 

An  executory  contract  cannot  be  enforced  to  the  prej- 
udice of  innocent  third  persons  without  notice  to  them. 
ToivarY.  Barrington,  Bright.,  253  (1851). 

6.  The  contract  must  he  certain  and  fair.  A  vague  and 
uncertain  agreement  cannot  be  enforced.  For  if  the  de- 
fendant could  not  enforce  it  against  the  plaintiff,  the 
plaintiff  cannot  enforce  it  against  the  defendant.  Ballou 
V.  March,  133  Pa.  St.,  64  (1890). 

Equity  will  not  refuse  relief  simply  because  the  bargain 
is  not  provident.  Corson  v.  Mulvany,  49  Pa.  St.,  88  (1865). 
See  Friend  v.  Lamb,  152  Id.,  529  (1893). 

Where  there  has  been  no  deception,  performance  will  be 
decreed  although  the  defendant  did  not  intend  to  enter 
into  the  contract.     Thompson  v.    Coal  Co.,  7  Phila.,  617 

(1870). 

Unless  the  terms  can  be  discovered  from  the  paper  and 
without  evidence  dehors,  performance  will  not  be  decreed. 
Hammer  v.  McEldowney,^ 4:6  Pa.  St.,  334  (1863);  Jones 
V.  Pennel,  1  Phila.,  539  (1855). 
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Where  the  evidence  is  uncertain  no  decree  can  be  entered. 
Fussell  V.  Rhodes,  2  Phila.,  165  (186Y). 

One  who  has  disaffirmed  the  contract  cannot  sue  for 
specific  performance.  Ong  v.  Campbell,  6  Watts,  392 
(183Y). 

Where  the  agreement  is  contradictory  and  cannot  be 
defined,  no  bill  will  lie.  Merrill's  Appeal,  16  W.  N.,  346 
(1885). 

If  the  line  be  correctly  described  in  front  and  provide 
that  the  side  line  shall  be  sufficient  to  make  a  certain 
acreage,  that  is  sufficiently  definite.  Felly's  Appeal,  139 
Pa.  St.,  378  (1891). 

If  the  description  be  vague,  if  a  fair  doubt  arise  as  to 
whether  the  minds  of  the  parties  met  understandingly, 
specific  performance  will  be  refused.  Cortelyou  v.  Ott,  1 
Northam.,  170  ;   102  Pa.  St.,  576  (1882). 

Where  the  description  is  indefinite  and  only  refers  to 
part  of  a  larger  lot,  the  bill  will  not  lie.  Holthouse's  Appeal, 
12  Atl.,  340  (1888). 

Where  the  front  was  a  few  feet  less  than  the  description 
in  the  agreement,  the  vendee  not  caring  to  measure  it,  he 
cannot,  in  a  bill  for  specific  performance,  recover  for  the 
deficit.  Nor  can  he  recover  damages  for  the  defendant's 
failure  to  complete  a  wharf  as  agreed  upon,  the  vendee 
having  been  able  to  enter  and  to  carry  on  his  business. 
McCullough  v.  Manning,  132  Pa.  St.,  43  (1890). 

§  5721.    As  to  the  Fairness  of  the  Contract. 

The  plaintiff  has  no  remedy  in  equity  if  his  conduct  has 
been  unfair.  Even  unintentional  misrepresentation  bars 
the  remedy.  On  this  subject  the  law  could  not  possibly  be 
better  stated  than  as  it  was  announced  by  Black,  J. ,  in  Finley 
V.  Aiken,  1  Grant,  101  (1854).  He  says  :  ''  A  vendor  cannot 
have  a  decree  for  the  specific  performance  of  a  contract  which 
he  has  induced  the  vendee  to  make  by  any  kind  of  misrepre- 
sentation concerning  the  subject-matter.  This  is  a  propo- 
sition which  fortunately  I  am  not  compelled  to  couple  with 
an  argument.     Here  at  least  is  plain  sailing.     There  is  no 
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dictum  to  oppose  this.  If  equity  does  take  jurisdiction,  it 
will  not  repudiate  this  principle,  whatever  may  have  been 
done  by  Chancellors,  Commissioners  of  the  Great  Seal  and 
Masters  of  the  EoUs  ;  no  one  of  them — not  Bacon  in  his  cor- 
ruption, nor  Jeffreys  in  his  wrath — not  Maynard  in  his  dot- 
age, nor  Leach  in  his  hurry — ever  said  or  acted  as  if  he 
thought  that  a  contract  could  be  enforced  in  favor  of  a 
party  who  had  procured  it  to  be  made  by  means  of  his  own 
falsehood.  All  authorities  at  home  and  abroad  with  one 
voice  declare,  that  he  who  seeks  equity  must  do  equity — 
that  he  must  come  with  clean  hands  ;  with  perfect  propriety 
of  conduct  (1  Jac.  &  W.,  172),  and  with  a  contract  just  and 
fair  in  all  its  points.  3  Atk.  385.  The  conduct  of  the  plain- 
tiff in  the  transaction  must  be  liable  to  no  imputation  what- 
ever. IS  Ves.,  10  ;  11  Id.,  51S.  He  cannot  demand  this  ex- 
traordinary aid  if  he  has  been  guilty  of  misrepresentation  in 
a  degree  which  operated  only  to  a  small  extent  in  causing  the 
contract.  Id.  In  our  own  State,  even  suspicious  circum- 
stances were  held  by  Chief  Justice  Tilghman  a  good  ground 
for  refusing  a  decree  or  a  judgment  equivalent  to  a  decree. 
2  Binney,  129.  And  'I  agree,'  said  Chief  Justice  Gibson, 
long  afterwards,  'that  to  be  enforced  in  equity,  it  must 
have  come  from  an  immaculate  source.'  8  Watts,  374.  It 
is  unnecessary  to  multiply  authorities  ;  for  all  men,  learned 
and  unlearned,  can  see  at  a  glance  that  it  would  be  revolt- 
ing injustice  to  allow  a  vendor  to  recover  all  the  purchase- 
money  without  the  abatement  of  one  jot,  while  he  is  unable 
or  unwilling  to  make  a  title  for  the  whole  of  the  thing 
which  he  sold  or  pretended  to  sell — for  all  that  the  vendee 
thought  he  was  buying.  The  bargain  should  be  performed 
fully,  fairly  and  honestly  on  both  sides,  or  on  neither.  *  *  * 
Supposing,  however  (what  the  evidence  does  not  permit  us 
to  suppose),  that  this  false  representation  was  all  a  mistake, 
the  plaintiff's  argument  is  not  advanced  by  that  concession 
a  single  step.  No  man  can  profit  by  his  own  errors  at  the 
expense  of  another  whom  he  has  misled.  Where  one  of 
two  parties,  equally  innocent,  must  suffer  by  a  mistake,  he 
who  made  it  must  take  the  consequences.  Besides,  a  mis- 
statement  like   that   here  proved   can    never  be   entirely 
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blameless.  The  plaintiff  was  bound  to  know  his  own  lines  ; 
he  had  the  means  of  knowing  ;  and  he  was  inexcusable  if 
he  did  not  know  before  he  undertook  to  point  them  out  to 
a  purchaser.  But  if  it  was  a  mere  mistake  at  first,  it  is  a 
fraud  now.  An  honest  man,  who  has  fallen  into  error  like 
this,  and  so  misled  his  neighbor,  will  not  and  cannot,  with 
a  clear  conscience,  insist  upon  a  specific  execution.  I  use 
the  emphatic  and  clear  language  of  Chief  Justice  Gibson, 
in  a  case  very  much  resembling  this,  when  I  say  that  he 
who  would  avail  himself  of  his  own  misrepresentation,  even 
where  it  was  unintentional,  is  as  much  open  to  an  imputa- 
tion of  fraud  as  if  its  falsity  had  been  known  to  him.  2 
Barr,  124.  In  another  case  (2  Barr,  105),  this  court  pro- 
nounced it  to  be  wholly  immaterial  whether  such  a  misrepre- 
sentation was  believed  by  the  party  who  made  it  to  be  true, 
or  known  to  be  false.  The  undoubted  rule,  universally  ac- 
knowledged, always  laid  down,  and  never  departed  from, 
is  that  a  false  statement  by  the  vendor  concerning  the  sub- 
ject-matter of  the  contract,  whether  made  innocently  or 
fraudulently,  will  totally  disable  him  from  getting  a  decree 
like  this.  The  vendee  is  not  bound  in  conscience  to  pay 
for  what  he  did  not  get,  and  the  vendor,  if  he  is  honest,  will 
not  ask  him  to  do  so." 

Whilst  this  quotation  is  from  a  dissenting  opinion,  the  re- 
port shows  that  the  above  extract  was  agreed  to  by  all  the 
judges,  for  the  decree  below  was  set  aside. 

The  transaction  must  be  free  of  all  taint  of  fraud  or  sur- 
prise. Campbell  v.  Spencer,  2  Binn.,  129  (1809) ;  Patterson 
V.  Martz,  8  Watts,  374  (1839) ;  Brady's  Appeal,  66  Pa.  St., 
277  (1870);  Weise's  Appeal,  72  Id.,  351  (1872);  Orne  v. 
Coal  Co.,  114  Pa.  St.,  172  (1886). 

Anything  inequitable  will  bar  the  relief.  Pennock  v. 
Freeman,  1  Watts,  401  (1833) ;  Maguire  v.  Heraty,  163  Pa 
St.,  381  (1894). 

Where  undue  advantage  is  sought,  or  the  terms  are  un- 
conscionable, no  decree  will  be  entered.  R.  B.  Co  \  R  R 
Co.,  57  Pa.  St.,  65  (1868). 

The  agreement  must  be  fair.  Backus'  Appeal,  58  Pa 
St.,  186  (1868). 
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Misrepresentation  even  by  mistake  will  bar  the  plaintiff. 
Fisher  v.  Worrall,  5  W.  &  S.,  478  (1843)  ;  Miles  v.  Stevens, 
3  Pa.  St.,  21  (1846). 

Misrepresentation  as  to  health  of  the  locality  bars. 
Holmes''  Appeal,  77  Pa.  St.,  50  (1874). 

Mistake  or  ignorance  of  material  facts  bars.  Miles  v. 
Stevens,  3  Pa.  St.,  -21  (1846). 

Misrepresentation  by  the  vendor's  agent  will  bar  relief. 
Painter  v.  Harbaiigh,  25  P.  L.  J.,  49  (1877). 

7.  There  must  be  a  valuable  consideration,  etc.  For 
this  it  was  hardly  necessary  to  report  a  decision.  But. 
see  Shields  v.  Trammell,  19  Ark.,  51  (1857). 

Whilst  in  some  cases  it  has  been  said  that  the  considera- 
tion need  not  be  adequate,  yet  if  the  inadequacy  create  a 
suspicion  of  fraud,  specific  performance  will  be  refused. 
Lloyd  Y.  Wheathj,  2  Jones'  Eq.  (N.  C),  267  (1855). 

A  seal  does  not  dispense  with  proof  of  the  consideration. 
Andrews  v.  Andretus,  12  Ind.,  848  (1859)  ;  Short  v.  Price, 
17  Tex.,  397  (1856). 

Affection  is  not  a  sufficient  consideration  to  support  a 
bill  for  specific  performance,  unless  the  vendee  entered  and 
made  permanent  improvements.  The  intention  of  the 
grantor  must  be  clearly  proven.  Moore  v.  Pierson,  6  Iowa, 
279  (1858)  ;  Jones  v.  Tyler,  (;  Mich.,  364  (1869). 

A  failure  of  consideration  is  fatal  to  the  plaintiff's  claim. 
Beddow  v.  Deivitt,  43  Pa.  St.,  326  (1862). 

8.  Where  the  statute  so  requires,the  contract  must  be  in 
writing.     2  Story  Eq.  Jur.,  §  754. 

But  the  form  is  immaterial.  Railroad  v.  Evans,  6 
Gray  (Mass.),  25  (1856). 

9.  A  parol  contract  may  be  enforced  where  part  per- 
formance renders  it  inequitable  to  refuse  relief. 

A  bill  is  entertained  in  cases  where  part  performance 
requires  a  specific  performance,  on  the  principle  that  it 
would  be  an  oppressive  fraud  against  the  party  performing 
to  refuse  relief.  It  has  been  said  that  the  Statute  of  Frauds 
must  not  be  so  used  as  to  work  fraud.  Some  illustrations 
of  this  will  be  found  in  Hitchens  v.  Nougues,  11  Cal.,  28 
(lS58j ;  McCray  v.  McCray,  30  Barb.  (N.  Y.),  633  (1860) ; 
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Waikins  v.  Wathins,  24  Ga.,  402  (1858) ;  Dickerson  v. 
Chrisman,  28  Mo.,  134  (1859)  ;  Godfrey  v.  Dwinell,  40  Me., 
94  (1855). 

Payment  of  the  purchase-money  will  not  excuse  the 
purchaser  from  a  performance  of  the  contract.  Edwards 
V.  Atkinson,  14  Tex.,  373  (1855);  Steele  v.  Briggs,  22  111., 
643  (1859).  See  Ellis  v.  Ellis,  1  Dev.  Eq.  (N.  C),  180,  398 
(1828). 

But  possession  and  improving  will  take  the  case  out  of 
the  statute.  Arguello  v.  Edinger,  10  Cal.,  156  (1858); 
Boniier  v.  Caldwell,  8  Mich.,  463  (1860) ;  Moore  y.  Pierson, 
6  Iowa,  279  (1858) ;  Adams  v.  Patrick,  30  Vt.,  516  (1858) ; 
Hodges  v.  Howard,  5  E.  I.,  149  (1858)  ;  Ham  v.  Goodrich, 
33  N.  H.,  32  ;  School  District  v.  Macloon,  4-.  Wise,  79  (1855) ; 
Schuey  v.  Schaffer,  130  Pa.  St.,  16  (1889) ;  Donnelly's 
Estate,  3  Dist.  Eep.,  381  (1894). 

The  possession  must  be  exclusive.  Haslet  v.  Haslet, 
6  Watts,  464  (1837). 

If  the  vendor  be  dead  the  exclusive  possession  must  have 
been  taken  in  his  lifetime,  and  the  particular  terms  of  the 
parol  contract  must  be  clearly  proved.  Sage  v.  McGuire, 
4  W.  &  S.,  228  (1842)  ;  Ludtvig  v.  Leonard,  9  Id.,  44(1845)  ; 
Van  Horn  v.  Mnnnell,  145  Pa.  St.,  497  (1891). 

Where  possession  has  been  delivered, improvements  made 
and  bonds  delivered  for  purchase-money,  specific  perform- 
ance will  be  decreed.     Todd  v.  Pfoutz,  3  Yeates,  177  (1801). 

Part  execution  entitles  plaintiff  to  enforce  a  parol  agree- 
ment.    Johnston  V.  Johnston,  6  Watts,  370(1837). 

Parol  agreement  will  be  enforced  where  the  facts  take 
the  case  out  of  the  statute.  Farley  v.  Stokes,  1  Pars.,  422 
<1S50). 

The  proof  must  be  clear,  the  agreement  fair,  the  con- 
sideration adequate,  and  the  contract  must  be  so  far  exe- 
cuted as  to  make  its  rescission  a  fraud  on  the  vendee. 
Greenlee  v.  Greenlee,  22  Pa.  St.,  225  (1853)  ;  Poorman  v. 
Kilgore,  26  Id.,  365  (1855)  ;  Cox  v.  Cox,  Id.,  375  (1856); 
Rankin  v.  Simpson,  19  Id.,  471  (1852)  ;  Schafer's  Appeal, 
110  Id.,  382  (1885)  ;  Lord's  Appeal,  105  Id.j  451  (1884) ; 
Brown  v.  Bailey,  159  Id.,  121  (1893). 
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Where  the  statute  has  heen  allowed  to  defeat  the  plain- 
tiff, he  has  received  a  decree  for  the  value  of  his  improve- 
ments. Boze  V.  Davis,  U  Tex.,  331  (1855)  ;  Thomas  v. 
Kijles,  1  Jones  Eq.  (N.  C.)  303  (1S54) ;  Love  v.  Neilson,  Id., 
339  (1851). 

Improvements  not  in  execution  of  the  contract  will  not 
give  the  plaintiff  a  right  to  file  a  bill.  McClure  v.  McClure, 
1  Pa.  St.,  374  (18-15). 

■\ATiere  there  has  been  no  performance  in  part,  the  con- 
tract cannot  be  enforced.  Carson  v.  Potter,  18  Pa.  St., 
157  (1852). 

The  vendee  may  waive  part  of  the  contract  by  parol. 
DevJing  v.  Little,  26  Pa.  St.,  602  (1856).  He  may  waive 
all.     Merrell  v.  Merrell,  6  Kulp,  125  (1888). 

Performance  may  be  decreed,  if  defendant  admit  the 
contract  and  the  receipt  of  the  consideration.  Taylor  v. 
Adams,  2  S.  &  R.,  534  (1816). 

But  if  the  answer  deny  the  contract  stated  in  the 
bill  and  set  up  a  parol  contract,  performance  cannot 
be  decreed  on  the  answer.  Parrish  v.  Koons,  1  Pars. ,  79 
(1844). 

Declarations  cannot  establish  a  contract  for  sale  of  land, 
but  they  may  corroborate  it.  McCue  v.  Johnston,  25  Pa. 
St.,  306  (1855). 

A  receipt  for  part  of  purchase-money  will  not  entitle 
plaintiff  to  a  decree.  Sylvester  v.  Born,  132  Pa.  St.,  467 
(1890). 

10.  Performance  must  he  practicable  and  important  to 
the  plaintiff.  As  a  general  rule,  all  contracts  for  convey- 
ance of  real  estate  are  deemed  necessary  and  will  be  en- 
forced. But  where  damages  at  law  would  be  a  full  and 
adequate  remedy,  there  is  no  ground  for  going  into  equity. 

A  different  rule  may  well  be  applied  to  personal  prop- 
erty. Unless  it  have  some  peculiar  value  to  the  purchaser, 
specific  performance  will  not  be  enforced.  Agreements  for 
the  sale  of  slaves  were  enforced  in  equity.  Williams  v. 
Hotvard,  3  Murph.  (N.  C),  74  (1819)  ;  Young  v.  Burton, 
1  McMuUan's  Eq.  (S.  C),  254  (1841). 

In  McOowin  v.  Remington,  12  Pa,  St.,  56  (1849),  a  bill 
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in  equity  was  sustained  for  the  delivery  of  personal  chattels  ; 
it  not  being  possible  to  give  redress  at  law.  The  property 
consisted  of  maps,  plans,  furniture  and  surveying  instru- 
ments left  by  plaintiff  in  the  care  of  defendant,  who  refused 
to  return  and  threatened  to  destroy  them.  It  was  contended 
for  defendant  that  these  articles  were  not  valuable  paint- 
ings ;  Macclesfield  v.  Davis,  3  Vesey  and  Beames,  16  (1814); 
nor  a  Pusey  horn  ;  Pusey  v.  Pusey,  1  Vernon,  2Y3  (1684)  ;. 
nor  carved  cherry-stones;  Pearne  v.  Lisle,  Ambler,  T7 
(1749). 

But  the  Supreme  Court  sustained  the  bill  even  as  to  the 
furniture,  because  it  was  a  parcel  of  the  same  transaction. 

Besides  the  above  cases  the  following  were  cited : 
Antique  silver  altar-piece  ;  Duke  v.  Cookson,  3  P.  Wms.,  SS9 
(1735) ;  growing  wood,  "numbered,  figured  and  ciphered  ;  " 
Buxton  V.  Lister,  3  Atk.,  384  (1746). 

In  Hepworth  v.  Henshall,  153  Pa.  St.,  592  (1893),  an 
agreement  to  assign  a  patent  was  enforced. 

11.  Wlien  time  may  be  alloived  beyond  the  day  fixed  to 
make  out  a  title.  Time  is  not  generally  in  equity  the 
essence  of  a  contract.  Scarlett  v.  Hunter,  3  Jones  Eq.  (N. 
C),  84  (1856).  To  the  same  effect,  Towusend  v.  Lezvis,  35 
Pa.  St.,  125  (ISOO);  Morgan  v.  Scott,  26  Pa.  St.,  51  (1S56). 

But  if  there  be  laches  a  bill  cannot  be  maintained. 
Parrish  v.  Koons,  1  Pars.,  79  (1844);  Walker  r.  Walker^ 
16  S.  &  E.,  379  (1827);  DoJwerfs  Appeal,  64  Pa.  St.,  311 
(18T0);  Rogers  v.  Williams,  28  Leg.  Int.,  341  (1S71);  Jones 
V.  Jones,  32  Id.,  199  (1875);  Ziegler  v.  Houfz,  1  W.  &  S., 
533  (1841);  Porter  v.  Dougherty,  25  Pa.  St..  405  (1S55). 

So,  if  time  be  of  the  essence  of  the  contract,  the  vendor 
must  exhibit  a  title  within  the  time  named.  Bodine  v. 
Glading,  21  Pa.  St.,  50  (1853) ;  Parrish  v.  Koons,  1  Pars., 
79  (1844). 

If  the  securities  to  be  taken  in  payment  have  depreciated 
greatly  by  reason  of  delay,  specific  performance  will  not  be 
decreed.  Diligence  is  required.  Andrews  v.  Bell,  56  Pa. 
St.,  343  (1867). 

If  by  reason  of  laches  third  parties  have  the  right  to 
intervene,  the  party  guilty  of  the  delay  cannot  maintain  a 
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bill.  Ins.  Co.  V.  Union  Co.,  Bright.,  48  (1843);  Churcher 
V.  Guernsey,  39  Pa.  St.,  84  (1861). 

Nor  can  he  sue  if  during  his  delay  there  has  been  a 
material  change  of  circumstances  affecting  the  interests  of 
the  parties.  Callen  v.  Ferguson,  29  Pa.  St.,  247  (1857); 
Temple  v.  McConJcey,  1  Pitts.,  367  (1857). 

The  vendor  must  show  he  had  title  when  he  brought 
the  suit.     Moroney  v.  Toivnsend,  5  Phila.,  357  (1864). 

If  the  vendee  has  repudiated  the  agreement,  the  vendor 
need  not  show  a  tender  of  the  deed  on  the  day.  Hampton 
V.  Speckenagle,  9  S.  &  R.,  212  (1823);  Huber  v.  Burhe,  11 
Id.,  238  (1824);  Dixon  v.  Oliver,  5  Watts,  509  (1836). 

If  there  have  been  no  laches  or  change  of  circumstances, 
the  vendor  may  perfect  his  title  at  any  time  before  decree. 
Tiernan  v.  Roland,  15  Pa.  St.,  429  (1860). 

12.  A  decree  may  be  entered  for  a  conveyance  with  de- 
duction from  price  for  failure  of  title  to  part,  for  inaccur- 
acy of  description,  or  by  reason  of  an  incumbrance.  2 
Story's  Eq.,  79^799&. 

If  adequate  indemnity  is  tendered,  the  purchaser  cannot 
refuse  the  title  because  a  lien  was  subsequently  entered 
against  the  vendor's  interest.  Thompso7i  v.  Carpenter,  4 
Pa.  St.,  132  (1846). 

13.  The  court  may  in  its  discretion  grant  or  refuse  the 
decree.  Of  course  this  does  not  mean  that  a  judge  may 
capriciously  sustain  one  bill  and  dismiss  another  complaint. 
It  is  simply  the  application  to  this  branch  of  Equity  Prac- 
tice of  a  principle  which  governs  every  chancery  case.  The 
court  must  be  satisfied  ex  cequo  et  bono  as  to  the  decree 
it  enters.  Pickering  v.  Pickering,  38  N.  PI.,  400  (1859); 
Voting  Y.  Daniels,  2  Iowa,  126  (1855);  Rudolph  v.  Covell, 
5  Iowa,  525  (1857);  Huntingdon  v.  Rogers,  9  Ohio  St.,  511 
(1859);  ReedY.  Jones,  8  Wis.,  392  (1855);  Hudson  v.  Lay- 
ton,  5  Harr.  (Del.),  74  (1848);  Roundtree  v.  McLain,  1 
Hempst.  C.  C.  Eep.,  245  (1834);  Lloyd  v.  Wheatly,  2  Jones 
Eq.  (N.  C),  267  (1855);  Datz  v.  Phillips,  137  Pa.  St.,  203 
(1890);  Brown  v.  Pitcairn,  148  Id.,  387  (1892). 

The  court  may  refuse  the  decree  although  there  is  no 
blame.     Henderson  v.  Hays,  2  Watts,  148  (1843);  Freetly 
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V.  Barnhart,  51  Pa.  St.,  279  (1865);  Weis&'s  Appeal,  T2  Id., 
351  (1872);  Dalzellv.  Crawford,  1  Pars.,  37  (1842);  Tarr  v. 
Glading,  1  Phila.,  370  (1852);  Friend  v.  Lamb,  152  Pa.  St., 
529  (1893). 

If  circumstances  have  changed  and  time  has  elapsed,  the 
decree  may  be  refused.  Patterson  v.  Martz,  8  Watts,  374 
(1839);  Dauchy  v.  Pond,  9  Id.,  49  (1839);  DuBois  v.  Baum, 
46  Pa.  St.,  537  (1864);  Miller  v.  Henlan,  51  Id.,  265  (1865); 
Cadwalader's  Appeal,  57  Id.,  158  (1868);  Tarr  v.  Scott,  4 
Erewst.,  49  (1867);  Norris  v.  Knox,  1  Pitts.,  56  (1853). 

It  will  always  be  refused  if  it  would  be  unjust  to  execute 
it  after  delay.  See  cases  cited  supra,  11,  When  time  may  be 
allowed. 

In  addition  to  the  cases  arranged  under  the  foregoing 
heads  the  following  decisions  may  be  noted  as  to 

§  5722.    When  Belief  will  be  Granted. 

Although  the  vendor's  land  has  been  sold  for  taxes,  yet 
if  he  has  a  clear  right  to  redeem  he  may  sue  for  the  '  pur- 
chase money.     Ley  v.  Huber,  3  Watts,  367  (1834). 

So,  if  not  actually  seized,  but  having  the  power  to  become 
so,  and  the  plaintiff  afterwards  acquire  title,  he  may  compel 
specific  performance.  Tiernan  v.  Roland,  15  Pa.  St. ,  429 
(1850). 

If  title  to  part  were  outstanding,  but  is  secured  before 
the  trial,  the  plaintiff  can  recover.  Convers  v.  Vanatta,  24 
Pa.  St.,  257  (1865). 

If  a,  feme  covert  contract,  her  husband  uniting,  the  con- 
"tract  can  be  enforced.  Danhel  v.  Hunter,  61  Pa.  St.,  382 
(1869).  She  must  separately  acknowledge.  Caldwell's  Ap- 
peal, 7  Atl.,  211  (1886).  See  Beed's  Estate,  3  Dist.  Eep., 
503  (1894). 

If  a  lease  contain  an  option  to  the  tenant  to  buy  at  a 
price  named,  his  assignee  can  maintain  a  bill.  Kerr  v.  Lay, 
14  Pa.  St.,  112  (1850)  ;  Corson  v.  Mulvany,  49  Id.,  88 
(1865);  Napier  Y.  Larlington,  70  Id.,  64  (1871).  In  New- 
eirs  Appeal,  100  Pa.  St.,  517(1882),  the  tenant  maintained 
a  bill. 
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But  if  the  agreement  simply  be  that  in  case  of  a  sale  the 
tenant  shall  have  the  privilege  of  buying  at  as  low  a  price 
as  any  other,  this  is  only  a  personal  contract.  Elder  v. 
Robinson,  19  Pa.  St.,  364  (1852). 

A  purchaser  may  be  compelled  to  take  a  title  supported 
])/  the  Statute  of  Limitations,  where  it  appears  beyond 
doubt  that  there  has  been  a  bar  of  the  real  owner.  Pratt 
V.  Ebij,  67  Pa.  St.,  396  (1871)  ;  Education  l-iodety  v.  Bras- 
sier, 32  Leg.  Int.,  264  (1875)  ;  Slioher  v.  Button,  6  Phila., 
185  (1866). 

So  if  the  purchaser  receive  possession  and  remain  until 
the  statute  gives  him  a  perfect  title,  he  cannot  refuse  to 
pay  the  consideration.  Congregation  v.  Miles,  4  Watts, 
146  (1835). 

A  tax  title  is  marketable.  Douglass  v.  Herold,  34  Leg. 
Int.,  115  (1877). 

If  a  purchaser  take,  subject  to  a  mortgage,  he  can  be 
decreed  to  pay  it.     Kelley  v.  Walden,  5  Phila.,  446  (1864). 

A  general  covenant  of  indemnity  can  be  enforced.  Sims 
V.  Chew,  15  S.  &  E.,  197  (1827). 

Executors  can  be  ordered  to  re-convey  property  their 
decedents  held  as  a  security,  though  the  deed  was  absolute. 
Wetherill  v.  Seitzinger,  9  W.  &  S.,  177  (ls44). 

A  decedent's  contract  in  writing  may  be  enforced.  Mc- 
Farson's  Appeal,  11  Pa.  St.,  503  (1849). 

The  following  subjects,  being  discussed  in  Orphans' 
Court  Practice,  are  here  omitted  : 


Orphans'  courts  have  jurisdiction  for  the  specific  execution  of  con- 
tracts by  decedents  to  sell  real  estate 

Brews.  Orphans'  Court  Practice,  §  3839,  §  3893 

When  contract  for  specific  performance  of  sale  of  realty  enforce- 
able in  Orphans'  Court Id-,       8858 

When  parol  contract  enforceable  in  Orphans'  Court Id. ,      3859 

Decree  for  specific  performance  may  be    recorded— Effect  tlisre- 

Qf Id.,      3860 

When  executor  or  administrator  to  execute  deed  under  contract  of 

decedent W.,      3861 

Where  the  grantee  in  the  deed  is  executor  or  administrator Id.,      3862 

May  be  decreed  where  the  will  did  not  name  the  party  to  execute  a 
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power  of  sale  and  the  executor    sold    -svithout    authority  of 

court Id.,  §3878 

The  court  has  no  jurisdiction  to  decree  specific  performance  where 

the  contract  not  completed Id,,  3907 

No  jurisdiction  to  decree  against  vendor  for  amount  overpaid  by 

purchaser Id-,  3908 

Nor  to  rescind  a  decree  of  specific  performance  on  petition  of  a 

stranger  after  six  years M. ,  3909 

^Yhen  trustee    can    compel   specific    performance  by    cestui   que 

trust M-,  4446 

Statutory  power  to  compel  conveyance  by  trustees  of  the  legal  estate 

when  the  ti-ust  has  been  executed  or  has  expired  Id.,  4462 

When  specific  performance  may  be  brought Id.,  4667 

Specific  performance  of  decedent's  contract  for  sale  of  realty — How 

enforced. . .  .Id.,  §§  4668,  4669,  4670,  4671,  4673,  4673,  4674,  4678, 

4679,  4681 
Power  conferred  on  Orphans'  Court  to  decree  specific  performance. 

Id.,  4672 

Parol  contracts Id.,  4672 

Decree  of  Orphans'  Court  may  be  recorded Id.,  4672 

Duty  of  executor  to  convey Id.,  4672 

When  executor  is  purchaser,  co-executor  or  sheriff  conveys Id.,  4672 

Where  one  of  two  vendors  dies Id.,  4672 

Requisites  of  petition Id. ,  §§  4675,  4677 

Notice  must  be  given Id.,  §§  4675,  4971 

Decree — Eequisites  of Id.,  4675 

Form  of  petition  to  enforce  performance  of  a  written  contract  made 

with  decedent  in  his  lifetime Id. ,  4676 

Unnecessary  delay  bars  claim Id. ,  4680 

Who  to  be  made  parties Id.,  4682 

A  decree  for  specific  performance  of  a  contract  may  be  enforced  by 

attachment Id.,  4989 

A  decree  of  specific  performance  conclusive Id.,  4967 


The  Act  of  March  31,  1792,  which  required  the  probate 
and  recording  in  the  Common  Pleas  of  a  decedent's  contract 
for  the  sale  of  real  estate,  and  for  the  specific  execution  of 
it  by  order  of  that  court,  is  repealed  by  the  Act  of  February 
24,  1834,  which  provides  for  a  remedy  in  the  Orphans'  Court. 
Sorver  v.  Scholl,  1  Dist.  Rep.,  5Y5  (1892). 

If  possession  be  taken  under  an  assignment  of  a  patent 
in  blank,  a  suit  for  specific  performance  will  lie  by  the  per- 
son named  in  the  receipt  for  the  purchase-money.  Rhine  v. 
Bohinson,  27  Pa.  St.,  30  (1856). 

A  purchaser  cannot  refuse  to  take  the  land  sold  because 
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of  a  mortgage  on  it  conditioned  to  pay  an  annuity  to  a  per- 
son who  has  been  dead  over  forty  years.     Morgan  v.  Scott 
26  Pa.  St.,  51  (1866). 

A  purchaser  may,  if  he  see  fit  to  do  so,  take  such  title  as 
the  vendor  has.     Corson  v.  Midvany,  49  Pa.  St.,  88  (1865). 

An  agreement  to  release  a  part  of  the  property  on  pay- 
ment of  part  of  the  mortgage  will  be  specifically  enforced. 
Saeger's  Appeal,  96  Pa.  St.,  479  (ISSO). 

An  agreement  between  two  judgment-creditors  that  one 
should  attack  the  title  of  a  sheriff's  vendee,  and  if  suc- 
cessful that  he  would  pay  the  other,  can  be  enforced, 
although  the  plaintiff's  judgment  has  been  paid.  Weaver's 
Appeal,  115  Pa.  St.,  59  (1886). 

One  who  purchases,  with  notice  that  the  land  is  held  by 
his  grantor  in  trust,  may  be  compelled  to  convey  the  legal 
title  to  t\\e  cestui  que  trust.  White  v.  Patterson,  139  Pa. 
St.,  429  (1891).  So,  if  he  takes  it  with  notice  that  his 
grantor  had  agreed  to  sell  to  another.  Riel  v.  Gannon, 
161  Pa.  St.,  289  (1894). 

Where  the  agreement  to  sell  was  signed  by  the  unau- 
thorized agent  of  the  vendors,  and  the  bill  averred  that  the 
vendor  executed  a  deed  but  retained  it,  a  demurrer  was 
dismissed.     Becker  v.  Patten,  1  Dist.  Eep.,  24  (1892). 

Where  the  plaintiff  has  so  far  performed  that  he  cannot 
be  put  in  statu  quo,  and  he  is  in  no  default  or  he  is  pre- 
vented from  completing  by  the  act  of  the  defendant,  he  is 
entitled  to  specific  performance.  Sergeant,  J.,  Larisonv. 
Burt,  4  W.  &  S.,  28  (1842).  This  is  one  of  the  reports 
which  compels  the  reader  to  wander  back  and  forth. 
It  does  not  state  which  party  recovered,  and  it  is  only  by 
hard  work  that  one  can  ascertain  the  nature  of  the  judg- 
ment which  was  affirmed.  It  seems  to  have  been  an 
ejectment  to  enforce  specific  performance  of  a  contract  in 
writing. 

In  the  following  cases  it  was  ruled  that 

§  5723.    The  Bill  will  not  Lie  : 

A  promise  by  letter  that  in  case  of  obedience,  etc.,  the 
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person  addressed  should  be  heir  of  the  writer,  cannot  be 
specifically  enforced.     Stein  v.  North,  3  Yeates,  324  (1802). 

A  decedent's  parol  contract  to  give  certain  property 
in  consideration  of  services  must  be  definite,  certain  and 
clearly  proved.  Graham  v.  Graham,  34  Pa.  St.,  475  (1859). 
A  testamentary  disposition  of  lands  partly  executed  by  the 
testator  in  his  lifetime,  but  altered  by  a  subsequent  will, 
cannot  be  enforced.     Rowan's  Appeal,  25  Pa.  St.,  292  (1855). 

An  agreement  to  devise  cannot  be  specifically  enforced 
in  the  testator's  lifetime,  there  being  no  provision  for  de- 
livery of  possession  before  that  time.  McCue  v.  Johnson, 
25  Pa.  St.,  306  (1855). 

If  after  a  frivolous  objection  by  the  vendee  the  vendor 
sell  to  another,  the  vendee  cannot  sue  in  equity.  Rogers 
V.  Williams,  8  Phila.,  123  (1871). 

One  who  induces  the  belief  that  the  contract  has  been 
rescinded  cannot  sue.  Washabaugh  v.  Grinnell,  32  Leg. 
Int.,  5  (1875). 

The  vendee  must  pay  all  and  take  all  he  has  agreed  to 
buy  ;  he  cannot  repudiate  part  and  file  a  bill  for  the  residue. 
Salmon  v.  Ranee,  3  S.  &  R.,  311  (1817). 

If  a  married  woman  acknowledge  a  deed  but  do  not 
deliver  it,  specific  performance  cannot  be  enforced  after 
her  death,  no  payment  having  been  made  and  possession  not 
having  been  delivered.  Leland's  Appeal,  13  Pa.  St.,  84 
(1850). 

The  undertaking  of  a  wife  to  encumber  her  estate  for 
her  husband's  debts  cannot  be  enforced.  ^A^l^te's  Appeal, 
36  Pa.  St.,  134  (1860). 

Her  mortgage  of  her  expectancy  to  secure  a  past  debt  of 
her  husband  cannot  be  enforced.  The  mortgagee  is  not  a 
purchaser  for  value.  Bayler  v.  Comin.,  40  Pa.  St.,  37 
(1861). 

If  the  wife  of  a  vendor  refuse  to  execute  the  deed,  her 
dower  cannot  be  charged  on  the  land  by  a  reduction  from 
the  purchase-money.  Muirhead  v.  Clabby,  7  Phila.,  345 
(1870). 

If  there  be  fraudulent  concealment  as  to  an  outstanding 
title  to  part,  the  vendor  cannot  obtain  a  decree  although  he 


SPECIFIC   PERFOEMANCB.  529 

secure  a  conveyance  of  the  title  at  a  late  day.     Cook  v. 
Grant,  16  S.  &  E.,  198  (182T). 

If  the  vendor's  wife  refuse  to  execute  the  deed,  perform- 
ance will  not  be  decreed  against  the  vendor  ;  Clark  v. 
Seirer,  Y  Watts,  lOY  (1838)  ;  unless  the  vendee  is  wilhng  to 
take  such  deed  and  to  pay  the  full  purchase-money.  Riesz's 
Appeal,  n  Pa.  St.,  485  (18Y5)  ;  Shirk's  Appeal,  Y5  Id.,  141 
(18Y4)  ;  Hanna  v.  Phillips,  1  Gr.,  253  (1855) ;  Weller  v. 
W&yand,  2  Id.,  108  (1853). 

If  the  plaintiff  agree  to  accept  the  husband's  deed  a  de- 
cree may  be  made.  Harrigan  v.  McAleese,  16  Atl.,  31 
(1888). 

Specific  performance  will  not  be  decreed  where  the  ven- 
dor cannot  deliver  possession.  Deck's  Appeal,  5Y  Pa.  St., 
467  (1868). 

The  vendor  must  be  able  to  give  a  marketable  title. 
Nicol  V.  Carr,  35  Pa.  St.,  381  (1860) ;  Freetleyw.  Barnhart, 
51  Id.,  279  (1865)  ;  Swain  v.  Ins.  Co.,  54  Id.,  455  (1867)  ;  Fer- 
guson's Appeal,  56  Id.,  487  w.  (1867)  ;  Dalzell  v.  Cra/cford, 
1  Pars.,  37  (1842) ;  Kelly's  Estate,  2  W.  N.,  431  (1870)  ; 
Holt's  Appeal,  98  Pa.  St.,  257  (1881)  ;  Hollenbaugh  v.  Mor- 
rison, 9  Watts,  408  (1840) ;  Colwell  v.  Hamilton,  10  Id.,  413 
(1840) ;  Mitchell  v.  Steinmetz,  97  Pa.  St.,  251  (1881) ;  John- 
son's Estate,  39  Leg.  Int.,  169  (1882). 

Marketable  means  without  doubt  as  to  law  or  fact. 
Dalzell  V.  Cravjford,  supra. 

The  purchaser  is  not  bound  to  accept  a  doubtful  title  ; 
e.  g.,  where  a  private  act  authorized  a  life  tenant  to  sell  the 
fee.     Bumbergerv.  Clippenger,  5  W.  &  S.,  311  (1843). 

Nor  where  he  runs  the  risk  of  litigation.  Gans  v.  Ren- 
shaiu,  2  Pa.  St.,  34  (1845)  ;  Harrison  v.  McCullough,  32 
Leg.  Int.,  354  (1875) ;  McCarthy  v.  Winslow,  1  W.  N.,  515 
(1875)  ;  Harmon's  Appeal,  2  Id.,  62  (1875)  ;  Howe's  Estate, 
3  Dist.  Eep.,  267  (1894). 

Nor  where  the  vendor  was  a  purchaser  at  a  sheriff's  sale 
of  the  realty  of  a  married  woman  under  a  judgment  which 
did  not  conclude  her.     Swayne  v.   Lyon,   67  Pa.   St.,  436 

(1871). 

Although  the  purchaser  knew  that  the  title  depended 
34 
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upon  the  notice  of  an  unrecorded  deed,  equity  will  not  com- 
pel him  to  accept  the  title  unless  he  expressly  agreed  to 
take  the  risk.  Speakman  v.  Forepaugh,  44  Pa.  St. ,  363 
(1863). 

A  vendee  is  not  bound  to  accept  the  title  if  there  be  a 
building  restriction  of  which  he  was  ignorant.  Lesley  v. 
Morris,  9  Phila.,  110  (1873) ;  Anders'  Estate,  5  W.  N.,  78 
(1878). 

Family  settlements  will  not  be  enforced  if  unconscion- 
able, or  undue  advantage  be  taken.  Wistar's  Appeal,  SO 
Pa.  St.,  484  (1876). 

The  parties  must  fully  agree  and  the  paper  must  be  com- 
plete, not  a  rnere  sketch  for  future  arrangements.     Ibid. 

If  the  title  depend  on  birth  of  issue,  the  fact  that  the 
woman  is  seventy-five  does  not  entitle  the  plaintiff  to  sue. 
'There  is  no  legal  limitation  to  birth  of  issue.  List  v. 
JRodney,  83  Pa.  St.,  483  (1877). 

Specific  performance  will  not  be  decreed  for  the  delivery 
of  railroad  bonds.  R.  B.  Co.  v.  Cooper,  33  Pa.  St.,  278 
(1859). 

Nor  to  make  an  actor  perform.  Ford  v.  Jermon,  6 
Phila.,  6  (1865). 

Where,  however,  there  is  a  trust  in  the  contract  and  the 
remedy  at  law  would  be  impracticable,  a  sale  of  stocks 
may  be  enforced.  Gas  Co.'s  Appeal,  117  Pa.  St.,  514 
(1888). 

Specific  performance  of  contracts  as  to  stocks  is  gener- 
ally refused.  Dungan  v.  Dohnert,  11 W.  N.,  330  n.  (1864) ; 
R.  B.  Co.  V.  Stichter,  Id.,  325  (1882)  ;  Foil's  Appeal,  91  Pa. 
,St.,  434  (1879). 

Relief  will  not  be  granted  where  an  amendment  to  the 
bill  avers  a  contract  inconsistent  with  that  stated  in  the  bill. 
Geisslerv.  Scott,  13  Leg.  Int.,  212  (1856). 

Nor  where  the  corporation  resolution  on  which  the  con- 
tract was  to  be  based  was  altered  before  signing.  Electric 
Co.'s  Appeal,  114  Pa.  St.,  574  (1886). 

Nor  where  there  is  mistake  as  to  quantity  of  the  land, 
the  bill  being  brought  by  the  vendee.  Cortelyou's  Appeal, 
102  Pa.  St.,  576  (1883). 
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Nor  where  the  public  has  an  interest  against  the  con- 
tract.    B.  B.  Co.  V.  Lippmcott,  86  Pa.  St.,  468  (18Y8). 

Nor  where  the  location  is  uncertain  and  it  cannot  be 
made  certain.     Lee's  Appeal,  13  W.  N.,  183  (1882). 

A  purchaser  out  of  possession  without  payment  or  tender 
cannot  maintain  the  bill.  But  if  he  has  been  illegally  ousted 
he  can  have  a  decree.  Orne  v.  Coal  Co.,  11-4  Pa.  St.,  172 
(1886). 

Where  description  of  land  indefinite,  the  purchaser  is 
guilty  of  laches,  and  value  has  risen,  specific  performance 
will  be  refused.  Buff's  Appeal,  117  Pa.  St.,  310  (1887)  ; 
Salshury  v.  Black,  119  Pa.  St.,  200  (1888). 

It  will  not  be  granted  in  favor  of  one  whose  laches  has 
rendered  it  impossible  to  perform  the  contract.  Alexander 
V.  Wunderlkh,  118  Pa.  St.,  610  (1888). 

Where  vendee  induces  vendor  to  regard  the  contract  as 
abandoned  and  vendor  improves  the  land,  no  bill  willlie. 
Bennyson  v.  Bozell,  16  W.  N.,  89  (1884). 

Laches  bars.     Jones  v.  Jones,  11  Phila.,  659  (1875). 

Two  or  more  persons  having  separate  contracts  for 
different  parcels  cannot  unite  in  one  bill.  Shisler's  Estate. 
20  W.  N.,  334  (1887). 

Before  a  vendee  is  entitled  to  a  decree  he  must  do  equity  ; 
e.  g.,  execute  a  mortgage  to  a  third  person  from  whom  he 
obtained  a  part  of  the  purchase-money  under  a  contem- 
poraneous contract.  Alexander's  Appeal,  20  W.  N.,  283 
(1887). 

The  third  person  should  be  made  party  to  the  bill.     Lbid. 

Even  where  the  loan  was  not  part  of  the  purchase-money, 
but  the  whole  was  the  same  transaction,  it  must  be  repaid 
before  performance  can  be  decreed.  Wright  v.  Craighead, 
4  W.  N.,  61  (1876). 

If  two  partners  agree  that  on  death  of  one  the  survivor 
shall  take  the  real  estate,  etc.,  the  Orphans'  Court  has  not 
exclusive  jurisdiction.  Wiley's  Appeal,  84  Pa.  St.,  270 
(1877). 

Where  posession  and  a  deed  were  delivered  under  a  parol 
contract  and  the  deed  was  returned  simply  for  correction, 
the  unlawful  retention  of  it  will  entitle  plaintiff  to  have  a 
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decree  for  specific  performance.     Graft  v.   Loucks,  27  W. 
N.,  184  (1890). 

It  was  held  in  Ball  Club  v.  Hallman,  8  C.  0.,  67  (1890), 
and  Ibid.  v.  Pickett,  47  Leg.  Int.  212  (1890),  that  equity 
would  enjoin  against  the  breach  of  an  agreement  for  serv- 
ices of  a  special  kind  where  plaintiff  cannot  be  adequately 
compensated  at  law. 

But  this  is  not  a  correct  exposition  of  the  law.  What 
right  has  a  judge  to  say  that  a  jury  cannot  compensate  the 
plaintiff  for  all  the  damages  he  may  sustain  ?  Judge 
King,  many  years  ago,  refused  to  enjoin  the  Viennese 
Sisters  from  dancing  elsewhere  than  at  the  plaintiff's  theatre. 
He  referred  to  an  English  case  (but  did  not  cite  it  by  name) 
in  which  the  chancellor  had  decided  that  "it  was  not  in 
his  power  to  make  an  elephant  dance. " 

sS'he  EngUsh  case  of  Lumley  v.  Wagner,  and  all  the 
othfr  decisions,  are  reviewed  in  Ball  Club  v.  Association,  8 
C.  6.,  337  (1890)';  Ford  v.  Jermon,  6  Phila.,  6  (1865). 

WJiere  the  plaintiff  has  failed  to  perform  his  part  of  the 
agreement,  he  cannot  maintain  a  bill.  Datz  v.  Phillips, 
26' W.  jSr.,  512  (1890). 

In  liaguire  v.  Heraty,  163  Pa.  St.,  381  (1894),  there  was 
an  oral  agreement  to  convey  to  A.  Subsequently  the  owner 
gave  a  written  contract  to  sell  to  B.  Shortly  afterwards  the 
oral  agreement  was  consummated  by  a  deed  to  A.  A  bill 
was  thereupon  filed  by  B.  to  declare  A.  to  be  his  trustee,  and 
for  a  specific  performance  of  the  written  contract.  The  bill 
was  dismissed.  It  was  further  held  that  the  father  of  A., 
who  had  paid  the  purchase-money  but  directed  the  deed  to 
be  made  to  A.,  was  a  necessary  party  to  the  bill. 

The  grantor  was  held  liable  in  damages  to  B.,  which 
damages  might  be  ascertained  in  proceedings  under  the 
bill. 

§  5724.    Kemedy. 

It  is  not  proposed  under  this  heading  to  treat  of  common- 
law  actions  to  enforce  specific  performance.  We  are  con- 
sidering only  the  Practice  in  Equity.     The  Orphans'  Court 
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jurisdiction  is  treated  of  elsewhere.  Eeferring  now  solely 
to  the  proceedings  in  the  courts  of  common  pleas  in  equity 
for  specific  performance,  it  is  only  necessary  to  say  that  the 
suit  is,  as  in  other  cases,  commenced  by  filing  the  proper  bill 
of  complaint. 

The  court  will  not  indirectly  enforce  specific  performance 
by  restraining  work  unless  it  be  done  in  a  certain  way.  R. 
B.  Co.  Y.  City,  8  Phila.,  112  (18Y0). 

The  bill  can  readily  be  prepared  in  the  light  of  the  pre- 
ceding sections  and  on  perusal  of  the  form  given  in  this 
Chapter. 


§  5725.    Iiimitation. 

Suits  for  specific  performance  must  be  brought  within 
five  years  from  the  date  of  the  contract,  unless  the  same 
allows  a  longer  time,  or  there  has  been  a  partial  substantial 
performance,  or  an  acknowledgment  in  writing  by  the 
party  to  be  charged,  and  except  in  case  of  fraud.  Act  of 
April  22,  1856,  §  6  (P.  L.,  532). 


§  5726.    What  Bills  must  Contain. 

A  bill  for  specific  performance  of  an  agreement  as  to 
land  within  the  Statute  of  Frauds  must  charge  that  the 
agreement  was  in  writing.  Barkworth  v.  Young,  4 
Drew,  1  (1856)  ;  Wood  v.  Midgeley,  5  DeG.,  M.  &  G.,  41 
(1851). 

If  the  bill  do  not  aver  a  parol  contract  it  will  be  presumed 
to  be  in  writing  and  a  demurrer  will  not  lie.  Cozine  v. 
Graham,  2  Paige,  1T7  (1830). 

The  bill  need  not  state  that  the  agreement  described  as 
in  writing  was  signed  ;   it  is  a  necessary  inference. 

If  a  will  be  referred  to,  it  need  not  be  averred  that  it  was 
signed,  etc. ;  the  charge  that  it  was  duly  made  in  writing  is 
sufficient.  Hyde  v.  Edwards,  12  Beav.,  160  ;  13  Jur.,  Y5T 
(1849). 
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§  5727.    Form  of  Bill  by  Vendee  for  Specific  Performance  of 
Contract  in  Writing. 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas,  No.        ,  of  the 

County  of 

Sitting  in  Equity. 

A.  B. ,  of  the  City  of  ,  brings  this  his  bill  against  CD.,  also  of  said 

city,  and  thereupon  the  plaintiff  complains  and  says  : 

1.  That  for  the  consideration  that  the  plaintiff  on  his  part  undertook 
on  the  (insert  date)  to  purchase  from  the  said  C.  D.  a  certain  lot  or  piece  of 
ground  with  the  three-story  brick  dwelling-house  thereon  erected  situate  on 
the  side  of  Street,  No.        ,  in  said  city  (describe  the  premises 

briefly),  and  to  pay  the  said  C.  D.  therefor  the  sum  of  dollars  as  fol- 

lows (  dollars  on  the  delivery  of  the  deed  and  dollars  in 

thereafter  to  be  secured  by  a  mortgage  on  said  premises,  set  forth 
the  terms),  he  the  said  C.  D. ,  for  himself,  his  heirs  and  executors,  undertook 
and  bound  himself  to  convey  to  the  plaintiff  in  fee-simple,  by  good  and  suf- 
ficient deed  and  assurance  in  the  law,  the  premises  above  mentioned  by 
marketable  title  and  free  of  all  incumbrances. 

3.  That  said  agreement  was  on  the  day  of  ,  A.  D.  , 

at  the  city  aforesaid,  duly  reduced  to  writing  and  in  proper  form  signed  and 
sealed  by  the  said  C.  D.  and  the  said  plaintiff,  and  was  by  the  said  C.  D. 
then  and  there  delivered  to  the  plaintiff  (sometimes  there  are  duplicate 
agreements  executed,  if  so  state  the  fact).  A  true  copy  of  said  contract  of 
sale  is  hereto  attached,  marked  "  Exhibit  A,"  which  the  plaintiff  prays  may 
be  taken  as  part  of  this  bill. 

3.  That  plaintiff  from  the  day  and  year  last  aforesaid  has  always  been 
and  now  is  anxious,  ready  and  willing  to  comply  with  all  and  singular  the 
clauses  in  said  contract  on  his  part  to  be  kept  and  performed.  (Give  details, 
thus  :  he  has  had  the  purchase-money  in  hand  and  has  been  desirous  of  pay- 
ing the  same  to  the  said  CD.,  and  has  been  ready  to  execute  his  bond  and  to 
give  the  mortgage  as  provided  for  in  said  contract). 

4.  The  said  C  D.  has  wholly  failed  to  keep  or  to  perform  his  part  of  his 
said  contract.  (If  the  fact  be  so,  aver  that  fearing  that  the  said  C  D. 
would  not  keep  his  said  contract,  the  plaintiff  caused  to  be  prepared  a  con- 
veyance in  the  usual  form  to  be  executed  by  said  C  D.,  conveying  said 
premises  to  the  plaintiff,  and  also  caused  to  be  prepared  a  bond  and  a 
mortgage  to  be  executed  by  the  plaintiff  and  to  be  dehvered  to  said  C  D. 
And  the  plaintiff  on  the  day  of  exhibited  to  said  C  D.  said 
papers  and  the  full  sum  of  dollars  lawful  gold  coin  of  the  United 
States,  being  the  entire  amount  to  be  paid  to  said  C.  D.  by  the  plaintiff  ;  and 
the  plaintiff  then  and  there  formally  tendered  said  money  to  said  C  D.  and 
asked  him  to  accept  the  same  and  to  execute  said  conveyance,  the  plaintiff 
offering  thereupon  to  sign  and  to  deliver  said  bond  and  mortgage.  Yet 
the  said  C  D. ,  his  said  contract  disregarding,  would  not  accept  said  money, 
and  then  and  there  refused  to  take  the  same  or  to  execute  the  conveyance^ 
stating  that  he  had  changed  his  mind  and  would  not  perform  his  said  con' 
tract,  etc.,  or  as  case  may  be). 
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5.  The  plaintiff  further  shows  (if  the  fact  be  so,  aver  here,  how  the 
premises  are  peculiarly  desirable,  that  plaintiff  purchased  for  a  certain  pur- 
pose, that  he  cannot  buy  other  property,  etc. ,  etc.).  And  the  plaintiff  charges 
that  no  damages  at  law  can  adequately  compensate  him  for  the  defendant's 
breach  of  said  contract  and  that  he  is  entitled  to  have  a  specific  perform- 
ance thereof. 

Wherefore  the  plaintiff  needs  equitable  relief,  and  he  prays  : 

1.  That  pending  this  bill  the  said  C.  D.  be  specially,  and  on  final  hearing: 
that  the  said  C.  D.  be  perpetually,  enjoined  from  mortgaging  or  encumbering 
said  property  in  any  way,  and  from  selling  or  conveying  the  same  or  any 
part  thereof  to  any  person  other  than  the  plaintiff. 

3.  That  the  said  C.  D.  specifically  perform  the  said  contract,  and  that 
by  good  and  sufficient  deed  said  C.  D.  convey  and  assure  said  premises  and 
every  part  thereof  with  marJietable  title  and  free  of  all  incumbrances  to 
the  plaintiff  in  fee-simple,  that  the  said  C.  D.  legally  sign,  seal,  acknowl- 
edge and  deliver  said  deed  to  the  plaintiff  in  proper  legal  form,  and  that 
he  accept  the  consideration  thereof  in  the  cash  which  the  plaintiff  now 
here  offers,  and  in  tlie  bond  and  mortgage  which  the  plaintiff  is  ready  and 
now  offers  to  execute. 

8.  General  relief. 

(Signature  of  counsel,) 

Solicitor  pro  Plaintiff. 
(Usual  affidavit.) 

(If  ex  parte  injunction  is  to  be  moved  for  let  the  affidavit  be  at  length,, 
repeating  the  words  of  the  bUl,  using  deponent  for  plaintiff.) 


(Endorsement.) 
No.        .  Term,   189    . 

In  the  Court  of  Common  Pleas,  No.  ,  of  the  County  of 

A.  B. 

V. 

C.  D. 
In  Equity. 

To  the  within-named  Defendant : 

You  are  hereby  notified  and  required  to  cause  an  appearance  to  be 
entered  for  you  in  the  within-named  court  and  file  your  answer  to  the 
within  bill  of  complaint  within  fifteen  days  after  the  service  hereof  on  you, 
and  to  observe  what  the  said  court  shall  direct.  You  are  also  notified  that 
if  you  fail  to  enter  your  appearance  and  file  your  answer  within  fifteen 
days,  you  will  be  liable  to  have  the  bill  taken  pro  confesso,  and  a  decree 
made  against  you  in  your  absence. 
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Witness  our  hands  at  ,  this  day  of  ,  one  thousand 

eight  hundred  and  ninety- 

(Signatures  of  counsel,) 

Solicitors  pro  Plaintiff. 

%  5728.    Form  of  Bill  by  Vendee  for  Specific  Performance  of 
Parol  Contract. 

The  preceding  form  can  readily  be  moulded  to  apply  to  a  parol  contract, 
observing  the  following  directions  : 

In  place  of  paragraph  2  as  above,  insert  : 

2.  The  terms  of  said  contract  vpere  not  reduced  to  writing,  but  they 
were  certain,  distinct,  free  from  ambiguity,  were  clearly  stated  by  both  C. 
D.  and  the  plaintiff,  and  were  distinctly  agreed  to  by  both  as  follows  :  (set 
out  in  detail  and  with  certainty  aU  the  particulars  of  the  contract,  aver  that 
under  the  same  the  plaintiff  paid  to  C.  D.  dollars,  the  purchase- 

money  or  part  thereof  ;  give  the  date ;  if  a  receipt  were  given  attach  a  copy 
as  part  of  the  bill ;  charge  that  under  said  contract  possession  was  delivered 
by  said  C.  D.  to  the  plaintiff,  and  that  plaintiff  erected  such  and  such  im- 
provements. Give  the  history  in  full  and  all  the  facts  which  would  make 
a  rescission  inequitable). 

Aver  the  plaintiff's  willingness,  etc.,  to  perform  as  in  paragraph  3 
and  the  tender  as  in  paragraph  4  of  the  preceding  form,  changing  the 
phraseology  to  suit  the  case. 

Paragraph  5  of  that  form  can  also  be  adopted,  adding  to  the  other  aver- 
ments the  following : 

And  the  plaintiff  shows  that  said  parol  contract  has  been  so  far  executed 
by  the  said  C.  D.  and  the  plaintiff,  that  the  refusal  of  the  said  C.  D.  to 
complete  the  same  is  inequitable  and  a  great  fraud  upon  the  plaintiff,  which 
it  will  be  wholly  impossible  to  compensate  by  an  action  at  law. 

(AU  circumstances  supporting  this  averment  should  be  set  out 
minutely.) 

The  prayers,  the  signature  of  counsel,  the  afifldavit  and  the  endorsement 
can  follow  the  preceding  form. 


§  5729.    Decree. 

The  form  of  the  decree  will  follow  the  prayer  of  the  bill. 
All  decrees  in  equity  should  begin  in  substance  as  follows  : 
"And  now  (date),  this  cause  came  on  to  be  heard  (or  to  be 
further  heard,  as  the  case  may  be)  at  this  term,  and  was 
argued  by  counsel,  and  thereupon,  upon  consideration 
thereof,  it  is  ordered,  adjudged  and  decreed  as  follows, 
viz.  :  "  (here  insert  the  decree  or  order).  Equity  Eule 
XIV.,  §  Y8. 
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§  5730.    Execution   and   Enforcement   of  Decree   for   Specific 
Performance. 

If  the  decree  be  for  the  performance  of  any  specific  act,  as,  for  example, 
for  the  execution  of  a  conveyance  of  land  or  delivering  up  of  deeds  or  other 
documents,  the  decree  shall  prescribe  the  time  within  which  the  act  shall 
be  done,  of  which  the  defendant  shall  be  bound,  without  further  service,  to 
take  notice,  and  upon  aflSdavit  of  the  plaintiff,  filed  in  the  prothonotary's 
office,  that  the  same  has  not  been  complied  with,  tho  court,  if  sitting,  or 
any  law  judge  during  vacation,  may  direct  the  issuing  of  a  writ  of  attach- 
ment against  the  delinquent  party,  from  which,  if  attached  thereon,  he 
shall  not  be  discharged  unless  upon  a  full  compliance  with  the  decree  and 
the  payment  of  costs,  or  upon  a  special  order  of  the  court  or  of  a  law  judge 
thereof,  upon  motion  and  affidavit,  enlarging  the  time  for  the  performance 
thereof.  If  the  delinquent  party  cannot  be  found,  a  writ  of  sequestration 
may,  upon  motion,  be  ordered  by  the  court  or  a  law  judge  thereof,  to  be 
issued  against  his  estate  upon  the  return  of  non  est  inventus,  to  compel 
obedience  to  the  decree.     Equity  Rule  XIV. ,  §  83. 

Where  the  defendant's  wife  is  not  a  party  to  the  pro- 
■ceedings  the  decree  should  not  include  her.  Brown  v. 
Pitcairn,  148  Pa.  St.,  387  (1892). 


CHAPTER  XVn. 

TRUSTS  AND  TRUSTEES. 
§  5731.    Jurisdiction. 

The  Act  of  June  16, 1836,  §  13  (P.  L.,  789),  confers  on  the- 
several  courts  of  common  pleas  the  jurisdiction  and  powers 
of  a  court  of  chancery  so  far  as  relates  to  "  *  *  *  the  con. 
trol,  removal  and  discharge  of  trustees  and  the  appoint- 
ment of  trustees  and  the  settlements  of  their  accounts." 

The  definition  of  a  trust ; 

The  history  of  trusts  ; 

The  creation  of  trusts ; 

WJio  may  and  who  may  not  he  appointed  trustee ; 

The  powers  of  trustees  ; 

That  a  trustee  may  not  make  advantage  by  Ms  trust ; 

The  duties  and  accountability  of  trustees ; 

Wlien  trustees  are  not  liable ; 

Their  commissions ; 

Limitations  and  laches ; 

Jurisdiction  of  the  Common  Pleas  and  Orphans'  Court ; 

Removal  of  tritstees ; 

Renunciation  of  trustees ;  and  many  other  kindred  sub- 
jects are  discussed  in  Brews.  0.  C.  Prac,  §§  4442  to  4490, 
and  are  not  here  repeated. 

§  5732.    General  Provisions  as  to  Trusts. 

When  trust  property  may  be  taken  possession  of  by  sheriff 

Brews.  O.  C.  Prac,  §  3835 

When  debts  due  to  a  trust,  stocks,  etc.,  maybe  attached Id.,      3825 

Sequestration  on  final  order Id.,      3836 

On  return  of  writ,  property  to  be  disposed  of  according  to  equity.. Id.,      3837 
Orphans'  courts  have  jurisdiction  of  all  cases  where  trustees  are 
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possessed  of  or  are  in  any  way  accountable  for  any  real  or  per- 
sonal estate  of  a  decedent Id,,  §  3839 

Accounts  of  testamentary  trustees Id.,      3844 

Orphans'  courts  may  compel  settlement  of  accounts  by  a  testament- 
ary trustee Id.,      3844 

Concurrent  jurisdiction  with  the  Common  Pleas  over  testamentary 

trusts,  though  trustees  appointed  in  the  will Id.,      3844 

A  testamentary  trustee  whose  office  is  annexed  to  that  of  executor, 
gitasi-executor  or  ratione  officii,  amenable  alone  to  the  Orphans' 

Court Id.,      3844 

Orphans'  courts  have  exclusive  jurisdiction  to  compel  an  executrix 
to  account  as  to  a  testajiientary  trust  vested  in  her  by  the  will  to 

sell  real  estate Id.,      3844 

Real  estate  held  by  trustee  for  any  public  or  private  trust  may  be 

sold,  mortgaged,  leased,  conveyed  on  ground  rent. .  .Id.,  §§  3873,      4750 
Trust  created  by  testator  in  his  lifetime — Orphans'  Court  has  no 

jurisdiction Id.,      3895 

The  Orphans'  Court  has  no  jurisdiction  to  cite  a  trustee  ex  maleficio 

to  account Id.,      3917 

Nor  to  compel  satisfaction  of  mortgage  held  on  secret  trust Id.,      3935 

Nor  to  set  aside  sale  by  trustee  for  heirs Id.,      3926 

Nor  to  enforce  a  parol  trust Id.,      3939 

Discretion  of  trustees  as  to  charitable  distributions Id.,      3939 

Testamentary  trusts Id.,      3956 

Form  of  trust  for  a  charity Id.,      3957 

Trusts  for  spendthrifts  are  designed  to  protect  a  cestui  que  trust 

from  extravagance,  debts,  creditors,  etc. — Form Id.,      3958 

Trusts  for  the  benefit  of  daughters Id.,       3959 

Form  of  trust  for  the  benefit  of  a  married  daughter  or  one  about  to 

be  married Id.,      3960 

Form  of  will  authorizing  trustees  to  carrj'  on  testator's  business — 

Creating  spendthrift  and  other  trusts Id. ,      3961 

Active  and  dry  trusts Id.,      3963 

Trusts  for  accumulation — Perpetuities Id. ,      3963 

Precatory  words Id.,       8964 

Trusts  in  will — Executor  may  decline  trust  and  act  as  executor.  .Id.,      4039' 
Executors  and  all  trustees  may  petition  for  order  to  invest— Court 
may  so  order  in  United  States,  State  or  Philadelphia  loans,  in 

real  securities  or  municipal  investments Id.,      4173 

All  trust  moneys, may  be  invested  in  ground  rents  or  other  real  estate 

by  leave  of  court Id.,      4173 

Executors  and  all  trustees  may  deposit  bonds,  etc.,  for  safekeeping 

with  real  estate  companies Id..      41P1 

When  executors,  administrators  and  others  in  representative  char- 
acter may  appeal  without  cost  or  recognizance Id. .      41  f  ;i 

Executors,  administrators  and  trustees  entitled  to  costs  and  neces- 
sary expenses  when  made  garnishee  under  Act  of  April  13.  ]R4^. 
RIQ Id.,      4184 
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Executors  and  all  trustees  paying  taxes,  costs,  etc.,  may  defalk  the 

same  out  of  any  moneys  belonging  to  the  estate Id.,  §  4189 

Accounts Id.,      4234 

The  surety  of  any  trustee  may  require  the  filing  of  a 
statement  showing  the  manner  of  investment  of  the  trust 
funds.  Final  accounts  may  be  ordered  and  trustee  removed. 
Act  of  June  3,  1893  (P.  L.,  2T3). 

§  5733.    Jurisdiction — Wlien  the  Court  will  Act. 

A  trustee  in  the  State  can  be  ordered  to  convey  land  out- 
side of  the  State.     Vaughan  v.  Barclay,  6  Wh.,  393  (1841). 

The  court  can  compel  all  the  creditors  to  come  in  under  an 
assignment  which  is  void  because  of  a  preference  clause. 
Towar  v.  Barrington,  Bright.,  253  (1851). 

The  court  can  control  a  fi.  fa.  upon  a  judgment  con- 
fessed in  trust  for  creditors.  Lebanon  Bank's  Appeal,  1 
W.  N.,  627  (1875). 

The  trustee  of  a  railroad  mortgage  may  be  directed  by 
a  court  of  equity,  but  he  cannot  be  ordered  to  sell  until  the 
happening  of  the  contingency  provided  for  in  the  mortgage. 
Bradley  Y.  R.  R.  Co.,  36  Pa.  St.,  141  (1860)  ;  Mendenliall  v. 
B.  R.  Co.,  Id.,  145  n.  (1860)  ;  Toungman  v.  R.  R.  Co.,  65 
Id.,  278  (1870). 

A  voluntary  agreement  though  under  seal  will  not  be 
enforced  as  a  trust,  there  being  no  delivery.  Trough's 
Estate,  75  Pa.  St.,  115  (1874)  ;  Bond  v.  Bunting,  78  Id.,  219 
(1875). 

A  charity  will  be  enforced  according  to  the  donor's  inten- 
tion.    Stallman's  Appeal,  38  Pa.  St.,  200  (1861). 

A  mere  stakeholder  of  trust  moneys  is  within  the  juris- 
diction of  a  court  of  equity.  Foley  v.  Tovey,  54  Pa.  St., 
190  (1867). 

A  man  does  not  by  marriage  become  a  purchaser,  and 
entitled  to  disavow  a  secret  trust  of  his  wife's  realty. 
McKee  v.  Jones,  6  Pa.  St.,  425  (1847). 

Where  the  statute  executes  the  trust,  equity  will  not 
decree  a  conveyance.  Rush  v.  Lewis,  21  Pa.  St.,  72  (1853). 
See  Apple's  Estate,  3  Phila.,  23  (1858). 
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But  the  decree  will  be  made  in  case  of  doubt.  Lavery 
V.  Lavery,  8  Id.,  105  (1871). 

Where  the  trust  is  at  end  by  discoverture,  a  reconvey- 
ance will  be  decreed.     Fox  v.  Scott,  2  Id.,  151  (1856). 

Equity  decreed  a  re-conveyance  on  payment  of  mortgage 
debt,  the  deed  being  absolute  on  its  face,  yet  a  mortgage. 
Kenton  v.  Vandergrift,  42  Pa.  St.,  339  (1862). 

An  unfounded  claim  by  the  trustee  against  the  cestui 
que  trust  is  no  bar  to  a  decree  for  conveyance.  Beatty  v. 
Henry,  30  Leg.  Int.,  140  ;  10  Phila.,  35  (1S73). 

Stocks  held  in  trust  may  be  decreed  to  be  transferred. 
Dietrich  v.  Tyson,  4  Phila.,  352  (1861). 

The  court  has  jurisdiction  of  an  application  by  a  trustee 
for  protection  in  the  construction  of  a  will.  Ins.  Co.  v. 
Stokes,  1  Brews.,  486  (1867)  ;  Ex  parte  Philadelphia,  2  Id., 
462(1868). 

A  cy  pres  interpretation  allowed  when  it  is  impossible  to 
comply  with  a  testator's  directions.     Ibid. 

The  court  will  not  order  a  trustee  to  convey  until  all 
equitable  claims  held  by  him  have  been  paid.  Frazer  v. 
Hallowell,  1  Binn.,  126  (1805). 

The  court  can  protect  trustees  of  an  association  in  the 
possession  of  the  property.  Henry  v.  Dietrich,  84  Pa.  St., 
286  (1877). 

Creditors  cannot  sue  an  insolvent  as  to  property  he  has 
assigned  for  them.  They  must  claim  through  the  assignee. 
Bruce  v.  Jennings,  2  Pears.,  61  (1869). 

Under  an  assignee's  bill  the  court  can  follow  the 
assignor's  interest  in  a  trust  fund  to  prevent  any  abuse  of 
the  trust.     Smith's  Appeal,  104  Pa.  St.,  381  (1883). 

The  holder  of  the  equitable  title  is  entitled  to  a  decree 
against  his  trustee,  that  the  holder  of  the  legal  title  is 
trustee.     Garner's  Appeal,  1  Walk.,  438  (1879). 

A  bill  will  not  lie  for  an  account  of  rents  against  one 
whose  grantor  had  the  right  to  occupy  the  land,  until  under 
terms  of  a  trust  he  made  default.  Talbot  v.  Chester,  2 
Chest.,  57  (1883). 

A  bill  will  lie  against  a  trustee  who,  contrary  to  the  trust, 
occupies  the  land.     A  husband,  trustee   for  his  wife,  and 


542  TRUSTS   AND   TRUSTEES. 

after  her  death  for  her  children,  cannot  after  her  death 
hold  the  land  for  his  own  profit.  Ins.  Co.  v.  Norris,  14  W. 
N.,  225  (1883). 

Equity  has  jurisdiction  over  questions  arising  between 
church  authorities  and  subscribers  who  contributed  toward 
the  erection  of  the  church  upon  certain  conditions,  which 
are  threatened  to  be  disregarded.  Cushman  v.  Church,  162 
Pa.  St.,  280  (1S94). 

A  gift  to  a  religious  use  under  a  will  executed  less  than 
thirty  days  before  the  testator's  death  will  be  sustained,  where 
it  is  shown  that  the  gift  was  made  in  pursuance  of  a  prom- 
ise to  that  effect  given  to  one  who  upon  the  faith  of  it  be- 
queathed her  whole  estate  to  the  testator.  A  court  of  equity 
will  enforce  such  promise.  Hoffn&r's  Estate,  161  Pa.  St., 
331  (1894). 

Equity  will  not  aid  in  enforcing  an  imperfect  and  ex- 
ecutory trust  of  personalty.  Smith' s  Estate,  144  Pa.  St., 
428  (1891). 

Personal  property  belonging  to  a  decedent  and  situated 
in  another  State  at  the  time  of  his  death,  can  only  be  taken 
out  of  the  hands  of  its  custodian  there  and  transferred  to 
executors  in  this  State,  through  an  ancillary  administrator. 
A  court  of  equity  cannot  make  such  transfer  by  decree. 
Lines  v.  Lines,  142  Pa.  St.,  150  (1891). 

A  married  woman  who  joins  her  husband  in  an  assign- 
ment for  the  benefit  of  his  creditors,  by  which  she  assigns 
her  separate  property,  doing  so  upon  his  misrepresentations, 
may  have  such  assignment  declared  void  as  to  her.  Flem- 
ing-v.  Ogden,  31  W.  N.,  399(1892). 

In  order  that  a  contract  may  be  legally  binding  upon  an 
estate  managed  by  several  trustees,  there  must  be  a  joint 
exercise  of  judgment  by  all  in  entering  into  it.  Yet  whero 
one  trustee  makes  a  contract,  otherwise  valid,  equity  will 
not  always  relieve  against  it  merely  because  the  joint 
action  of  all  the  trustees  is  not  clearly  shown.  Where 
the  co-trustees  know  of  the  agreement,  and  make  no 
objection  to  it,  they  cannot,  after  long  inaction,  avoid 
the  agreement.  Trust  Co.  v.  Iron  Co.,  139  Pa.  St.,  534 
(1891). 
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§  5734.    Wlio  can  Come  in  as  Cestuis  que  Trustent— Who  can 
Sue  Trustee. 

One  claiming  adversely  to  an  assignment  cannot  come 
in.     Jefferis'  Appeal,  33  Pa.  St.,   S'J  (ly51>). 

Bondholders  entitled  by  the  terms  of  an  agreement  to 
share  in  the  benefits  of  a  foreclosure  can  come  in  though 
they  did  not  sign  the  power  authorizing  the  i^urchase. 
Walker  v.  Whelen,  4  Phila.,  380  (1861). 

Volunteers  secured  by  express  trust  can  come  in.  Den- 
nison  v.  Goehring,  7  Pa.  St.,  175,  180  (18-47). 

Volunteers  holding  notes  which  were  gifts  cannot  come 
in  under  a  trust  for  creditors.  They  may  claim  out  of  in- 
come.    GreenfielcTs  Estate,  M  Pa.  St.,  232  (1854). 

A  wife  can  claim  for  support  a  part  of  income  be- 
queathed to  her  husband  for  his  family,  he  having  become 
an  habitual  drunkard.  Noble's  Appeal,  39  Pa.  St.,  425 
(1861). 


f  5735.    How  the  Jurisdiction  is  to   be   Exercised— Following 
the  Trust  Property. 

In  Ex  parte  Hassey,  2  Wh.,  330  (1837),  a  petition  was 
not  favored.     It  was  stated  that  there  should  be  a  bill. 

Conversion  of  trust  moneys  does  not  prevent  the  court 
from  following  the  fund  for  the  benefit  of  the  cestui  que 
trust  wherever  it  can  be  identified.  Pierce  v.  McKeehan, 
3  W.  &  S.,  280  (1842)  ;  Bank  v.  Tyler,  Id.,  373  (1842)  ; 
Kirkpatrick  v.  McDonald,  11  Pa.  St.,  387  (1849). 


§  5736.    When  one  may  be  Declared  a  Trustee. 

Where  one,  who  has  with  other  creditors,  signed  an  ex- 
tension paper,  afterwards  obtains  judgment  and  purchases 
under  his  execution,  he  will  be  held  a  trustee  for  his  co- 
signers.    Renry  v.  Patterson,  57  Pa.  St,  346  (1868). 

If  a  husband  induce  his  wife's  trustee  to  convey  to  a 
tliird  person  from  whom  the  husband  acquires  the  property, 
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he  will  be  declared  trustee  for  his  wife  and  her  heirs.. 
Church  V.  Church,  25  Pa.  St.,  278  (1855). 

One  who  buys  from  a  fraudulent  trustee  with  notice  is- 
held  to  be  a  trustee.     Walsh  v.  Stille,  2  Pars.,  IT  (1842). 

Evidence  not  sufficient  for  a  decree  of  specific  perform- 
ance, cannot  create  a  resulting  trust.  McBarron  v.  Glass, 
30  Pa.  St.,  133  (1858). 

To  create  a  resulting  trust  the  evidence  must  be  clear, 
explicit  and  unequivocal.  McGinity  v.  McGinity,  63  Pa. 
St.,  38  (1869)  ;  Plumer  v.  Guthrie,  76  Id.,  441  (1874)  ^ 
Crawford  v.  Thompson,  142  Id.,  551  (1891) ;  Silliman  v. 
Haas,  151  Id.,  52  (1892). 

To  establish  such  a  trust  against  a  purchaser  it  is  neces- 
sary to  show  he  had  knowledge  of  the  trust.  Fillman  v. 
Divers,  31  Pa.  St.,  429(1858). 

And  the  evidence  must  be  clear,  explicit  and  unequivocal. 
Xistler's  Appeal,  73  Pa.  St.,  393  (1872). 


§  5737.    A  Constructive  Trust  may  be  Rebutted  by  Parol. 

Myers  v.  Myers,  25  Pa.  St.,  100  (1855). 

One  denying  the  trust  can  be  compelled  to  account,  al- 
though at  the  commencement  of  the  suit  he  had  not  been 
repaid  advances.       Long  v.  Perdue,  83  Pa.  St.,  214  (1876). 

Fraud  must  be  shown  in  order  to  establish  a  trust  ex 
maleficio ;  Shaffner  v.  Shaffner,  145  Pa.  St.,  163  (1891); 
Kalle  V.  Heft,  154  Id.,  470  (1893) ;  or  payment  of  the  pur- 
chase-money ;  Robinson  Y.  Robinson,  29  W.  N.,  159  (1891). 

An  action  to  enforce  a  constructive  trust  against  an 
agent  who  buys  his  principal's  land  at  a  judicial  sale  must 
be  brought  within  the  time  limited  by  the  Act  of  April  22, 
1856.  Land  Co.  v.  Clay,  149  Pa.  St.,  277  (1892).  See 
§  4461,  Brews.  0.  0.  Prac,  Vol.  III. 

g  5838.    Fraudulent  Dealing  with  Executor. 

One  receiving  assets  of  an  estate  from  an  executor, 
fraudulently  or  without  consideration,  should  be  declared  a 
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trustee.     Petrie  v.  Clark,  11  S.  &  R.,  3YY  (1824)  ;  Sims  v. 
Chew,  15  Id.,  19Y  (1827). 


§  5739.    Selling  Without  Title. 

If  title  be  subsequently  acquired,  the  vendor  is  trustee 
for  vendee.     Tyson  v.  Passmore,  2  Pa.  St.,  122  (1845). 

A  trustee  who  buys  back  from  one  who  had  no  notice 
becomes  again  a  trustee.  Church  v.  Buland,  64  Pa.  St., 
432  (18T0). 

Persons  who  get  possession  of  assets  by  fraudulently 
representing  themselves  as  stockholders  and  securing  a 
decree  of  dissolution,  will  be  decreed  to  account.  Bailey^s 
Appeal,  96  Pa.  St.,  253  (1880). 


§  5740.    Attorneys. 

An  attorney  cannot  buy  client's  land  while  he  is  defending 
it  in  ejectment.  The  client  can  recover  on  reimbursing  the 
attorney.  Cleavinger  v.  Beimar,  3  W.  &  S.,  486  (1841)  ; 
Smith  V.  Brotherline,  62  Pa.  St.,  461  (1869). 

So,  too,  if  he  purchase  an  outstanding  title  while  acting 
as  attorney  for  client.  Henry  v.  Raiman,  25  Pa.  St.,  354 
(1855). 

If  he  has  been  consulted,  he  cannot  purchase  an  outstand- 
ing title.    Hockenhury  v.  Carlisle,  5  W.  &  S.,  348  (1843). 

To  same  effect  is  Brady  v.  Maynard,  23  Leg.  Int.,  276 
(1866)  ;  24  Id.,  220,  300  (1867). 

If  the  attorney  purchase  under  a  judgment  for  less  than 
the  amount,  the  record  is  notice  to  a  purchaser  from  the 
attorney,  and  he  becomes  trustee.  Barrett  v.  Bamber,  9 
Phila.,  202  (1874). 

But  the  attorney  of  an  assignee  may  buy  a  claim  against 
the  estate.     Sallade's  Appeal,  36  Pa.  St.,  429  (1860). 

After  judgment  has  been  recovered  against  the  client, 
and  the  relation  of  counsel  is  terminated,  the  attorney  may 
purchase  the  judgment.     Conniff  v.  Doyle,  8  Phila.,  630 

(1871). 
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§  5741.    Tenants  in  Common. 

A  tenant  in  common  cannot  buy  an  outstandmg  title 
and  hold  it  against  his  co-tenants.  Keller  v.  Auhle,  68  Pa. 
St.,  410  (1868). 

Nor  can  he  buy  an  outstanding  incumbrance  except 
for  joint  benefit.  Duff  v.  Wilson,  12  Pa.  St.,  442  (1872). 
See  Seibert  v.  Seihert,  1  Brews.,  531  (1868). 

One  tenant  who  secures  a  conveyance  may  sue  for  reim- 
bursement of  his  expenses,  but  proceedings  on  the  judg- 
ment may  be  stayed  until  he  does  equity.  Swearingen  v. 
Pendleton,  4  S.  &  E.,  389  (1818). 

One  who  has  a  common  interest  cannot  avail  himself  of 
an  outstanding  title  or  incumbrance  to  the  prejudice  of  the 
■others.  If  he  act  mala  fide,  he  will  be  held  a  trustee. 
Uveritt  v.  Hale,  39  Leg.  Int.,  158  (1882). 

§  5742.    Husband. 

If  by  control  of  an  incumbrance  the  husband  purchase 
the  wife's  estate,  he  is  trustee  for  her.  A  subsequent  di- 
vorce will  not  affect  the  wife's  estate.  Swisshelm's  Appeal, 
56  Pa.  St.,  475  (1867).  See  also  Church  v.  Church,  25  Pa. 
St.,  278  (1855). 

A  man  may  purchase  an  outstanding  title  against  the 
land  of  his  wife's  first  husband.  He  is  under  no  obligation 
to  the  heirs  of  the  first  husband.  Yoder  v.  Yoder,  18  Pa. 
St.,  471  (1852). 

§  5743.    In  Loco  Parentis  or  Guardian. 

When  one  who  stands  in  loco  parentis  takes  from  an 
improvident  grantor  shortly  after  his  maturity  a  convey- 
ance of  an  expectancy,  he  will  be  held  a  trustee.  Price^s 
Appeal,  54  Pa.  St.,  472  (1867). 

Purchase  by  a  guardian  of  ward's  realty  at  an  inade- 
quate price,  shortly  after  ward  comes  of  age,  constitutes 
the  guardian,  a  trustee.  Eherts  v.  Eberts,  55  Pa.  St.,  110 
,(1867). 
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§  5744.    Creditors. 

A  creditor  buying  land  at  a  lump  sale  under  a  parol 
agreement  to  re-convey,  the  defendant  paying  part  of  the 
costs  and  other  creditors  being  prevented  from  bidding,  can 
be  ordered  to  account  and  to  re-convey.  Heath's  Appeal, 
100  Pa.  St.,  1  (1882).  See  also  Ilennj  v.  Patterson,  57  Pa. 
St.,  346  (1868) ;  McGinity  v.  McGinity,  63  Pa.  St.,  38 
(1869)  ;  Plnmer  v.  Onthrie,  76  Id.,  441  (1874). 


§  5745.    Trustee  Cannot  Profit  from  his   Cestuis  que  Trustent— 
As  to  Consent. 


Simons  v.  Oil  Co.,  61  Pa.  St.,  202  (1869) ;  Hayman's 
Appeal,  65  Pa.  St.,  433  (1870). 

A  director  cannot  claim  pay  as  treasurer.  Ex  parte 
Fry,  4  Phila.,  129  (1860). 

Assignee  of  a  judgment  to  secure  payment  of  a  specific 
debt  cannot  buy  and  set  up  other  claims  against  assignor. 
German's  Appeal,  1  Pitts.,  334  (1856). 

The  assent  of  all  parties  in  interest  makes  a  distribution 
as  binding  as  if  under  a  decree.  Latimer's  Estate,  2  Ash., 
520  (1841). 


§  5746.    When    Cestuis    que   Trustent    can   Sue   the    Trustee 
■without  Administering  to  Estate  of  Donor. 

When  the  donor  is  dead,  the  trust  being  express,  the 
cestuis  que  trustent  can  sue  without  raising  administration. 
Tritt  V.   Crotzer,  18  Pa.  St.,  451  (1850). 


§  5747.    Revocable  and  Irrevocable  Trusts. 

Trust  for  separate  use  of  married  woman  not  revocable, 
without  power  of  revocation.  Twining' s  Appeal,  97  Pa.  St., 
36  (1881). 

Unless  there  be  fraud,  imposition  or  mistake,  a  voluntary 
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deed  is  not  revocable.     Saylor  v.  Leedom,  5  Montg.,  78 

(1889). 

Without  there  be  fraud,  incapacity  or  undue  influence,  a 
deed  by  a  drunkard  will  not  be  set  aside  on  his  restoration. 
Grayhill  v.  Johns,  1  Lane,  147  (1884). 

The  omission  of  a  revocation  clause  is,  prima  facie  evi- 
dence of  mistake.  Bristor  v.  Tasker,  135  Pa.  St.,  110  (1890); 
Kilduffe  V.  Maitland,  30  W.  N.,  46  (1892).  But  is  not  itself 
a  ground  for  setting  the  deed  aside.  Beidy  v.  Small,  154 
Id.,  505  (1893). 

A  secret  trust  to  hinder  creditors  will  not  be  enforced, 
Ouggenheimer's  Appeal,  2  Cent.,  526  (1886). 

A  trust  created  by  a  spendthrift  for  his  family  will  not 
be  set  aside,  though  it  convey  his  whole  estate  and  contain 
no  revocation  clause.  Merriman  v.  Munson,  134  Pa.  St., 
114  (1890). 

An  unexercised  power  of  revocation  during  the  donor's 
lifetime  does  not  affect  the  validity  of  the  trust.  Lines  v. 
Lines,  142  Id.,  150  (1891). 


§  5748.    Appointing   a   Receiver  Against   the  Legal  Title   in 
Cases  of  Trust. 

Lord  Eldon  said,  in  Lloyd  v.  Passingham,  16  Ves.,  70 
(1809):  "The  court  interposes  by  appointing  a  receiver 
against  the  legal  title  with  reluctance."  He  refused  the 
motion  in  that  case  because  he  "  was  not  morally  sure  that 
upon  the  hearing  the  party  would  be  turned  out  of  posses- 
sion." 

In  the  later  case  of  Stitwell  v.  Williams,  6  Mad.,  49 
(1821),  a  receiver  was  appointed  although  the  answer  (of 
the  devisees  of  the  purchaser)  admitted  the  great  inadequacy 
of  the  price,  but  stated  their  ignorance  of  the  fraud  charged. 
The  court  thought  that  if  the  case  stated  was  true,  the 
inadequacy  was  monstrous,  and  the  situation  of  the  young 
man  (the  vendor)  and  the  state  of  his  intellect  were  such 
that  it  was  hardly  possible  to  suppose  the  case  could  stand. 

In  Pennsylvania  it  has  been  ruled  that  a  receiver  will 
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not  be  appointed  upon  probate  of  a  will,  against  the  devisees 
in  possession.     Schlechfs  Appeal,  60  Pa.  St.,  1Y2  (1869). 

Nor  where  the  title  is  in  dispute  and  defendant  is  in 
possession.  Richmond  v.  Yates,  3  Baxt. ,  204  (1873) ;  Rollins 
V.  Henry,  77  N.  C,  467  (1877). 

§  5749.    Laches— Time,  etc. 

The  cestui  que  trust  in  a  remainder,  having  knowledge  of 
a  breach  of  trust  during  life  of  tenant  for  life,  is  not  barred  by 
his  omission  to  sue  at  once.  He  may  sue  after  death  of  tenant 
for  life.     Montgomery's  Appeal,  77  Pa.  St.,  370  (1875). 

An  unexplained  delay  of  thirty  years,  held  to  be  a  bar. 
MellisK's  Estate,  1  Pars.,  482  (1850). 

Where  an  executor,  administrator  or  trustee  for  an 
infant  fails  to  sue  within  the  time  provided  by  the  statute, 
the  infant  is  bound  and  cannot  sue.  Wych  v.  E.  I.  Com- 
pany, 3  P.  Wm.,  309  (1734). 

But  the  infant  could  sue  the  trustee.  The  statute  will 
bar  a  bill  for  an  account  of  rent  of  land  held  of  trustees. 
Herly  v.  Ballard,  4  Bro.  Ch.,  468  (1793). 

The  rule  that  trusts  are  not  within  the  statute  applies 
only  between  trustees  and  cestuis  que  trustent,  not  between 
trustees  and  third  persons,  nor  between  cestuis  que  trustent 
and  third  persons. 

It  only  applies  where  the  possession  of  the  trustee  cannot 
be  considered  as  adverse  to  that  of  the  cestui  que  trust.  In 
the  case  of  parceners  and  joint-tenants  the  possession  of  one 
is  the  possession  of  all,  and  they  are  accountable  to  each 
other  without  regard  to  time  ;  but  as  to  tenants  in  common, 
the  possession  of  one  may  be  adverse  to  the  others,  and  it  is 
otherwise.     Prince  v.  Heylin,  1  Atk.,  493(1737). 


§  5750.    As  to  Fraud  and  Mistake, 

no  length  of  time  during  which  the  fraud  is  unknown  will 
be  a  bar.  After  discovery  the  party  must  sue  within  the 
statutory  limit.  If  the  bill  aver  ignorance  until  a  certain 
period  less  than  the  limitation,  the  defendant  must  answer 
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denying  the  fraud  or  the  fact  of  discovery  within  the  time 
named.  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lef., 
633  (1806) ;  Blennerhassett  v.  Day,  2  Ball  &  B.,  118  (1811). 

The  same  rule  applies  to  mistake.  BrooJcsbank  v.  Smith, 
3  Younge  &  Collyer,  58  (1836). 

Where  the  cestui  que  trust  did  not  know  of  his  trustee's 
fraud  until  an  account  was  filed,  the  statute  was  held  to  run 
from  that  date.     Mullen  v.  Doyle,  147  Pa.  St.,  512  (1892). 


§  5751.    Interest. 

It  has  been  said  in  England  that  as  a  general  rule  a  charge 
of  debts  on  real  estate  does  not  entitle  simple  contract  cred- 
itors to  interest.     Barwell  v.  Parker,  2  Ves. ,  863  (1Y61). 

But  the  contrary  was  ruled  in  Maxwell  v.  Wettenhall, 
2  P.  Wms.,  26  (1822). 

In  Shirt  v.  Westby,  16  Ves.,  393  (1808),  a  charge  by  will 
on  real  estate  of  the  simple  contract  debts  of  another  was 
considered  as  a  legacy  and  interest  was  allowed. 

It  is  the  duty  of  a  trustee  to  invest.  Brews.  O.  C.  Prac, 
§  4291. 

Time  does  not  run  against  interest  on  the  fund.     Id. 

Neglect  to  invest  justifies  surcharge  of  interest,  not  to 
exceed  6  per  cent.     Id. 

Eule  as  to  surcharging  interest.     Id. 

§  5752.    Compound  Interest. 

Although  it  was  formerly  held  that  interest  when  com- 
puted by  the  master  became  principal  and  carried  interest, 
Creuze  v.  Hunter,  2  Ves.  Jr.,  165  (1893) ;  yet  the  rule  now 
is,  not  to  compute  interest  upon  interest  even  in  the  case  of 
a  bond.     Turner  v.  Turner,  1  J.  &  W.,  47  (1819). 

When  interest  is  computed  with  rests,  the  object  is  to 
charge  the  accountant  with  compound  interest.  This  is 
not  allowed  in  Pennsylvania,  except  in  cases  of  supine 
negligence  and  fraud.  See  cases  cited.  Brews.  0.  C.  Prac, 
§  4449. 
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§  5753.    Trustee  Protected  who  Distributes  under  Decree. 

It  would  seem  strange  that  a  question  should  ever  have 
been  raised  as  to  the  full  protection  of  a  decree  for  distribu- 
tion. When  regularly  entered,  after  the  notice  required 
by  law,  and  in  a  court  of  competent  jurisdiction,  it  would 
appear  that  upon  every  principle  of  fairness  and  of  law  a 
trustee  should  be  protected. 

If  parties  entitled  to  a  share  are  ousted  unjustly  by  other 
claimants,  a  suit  may  be  maintained  to  compel  a  refunding. 
But  such  a  suit  can  only  be  commenced  against  the  parties 
who  have  partaken  of  the  distribution  ;  it  cannot  be  brought 
against  the  executor  or  other  person  acting  under  the  decree 
of  the  court.  The  court  will  not  permit  him  to  be  charged. 
Gillespie  v.  Alexander,?,  Euss.,  130  (1827). 

§  5754.    What  the  Bill  Should  State  and  Contain. 

A  bill  which  seeks  to  compel  the  application  of  property 
conveyed  to  a  trustee  by  an  executrix  individually,  to  the 
payment  of  a  judgment  against  her  as  executrix,  should 
aver  that  the  property  formerly  belonged  to  the  testator's 
estate,  or  was  derived  directly  or  indirectly  from  it,  or  its 
proceeds.     Ferguson  v.  Yard,  164  Pa.  St.,  586  (1894). 


§  5755.  Persons  Beneficially  Interested  in  Beal  Estate  Vested 
in  Trustees,  with  Power  to  Sell,  etc.,  Need  Not  be 
Made  Parties  in  Suits  Concerning  such  Eeal  Es- 
tate. 

In  all  suits  concerning  real  estate,  which  is  vested  in  trustees,  and 
such  ti-ustees  are  competent  to  sell  and  give  discharge  for  the  proceeds  of 
the  sale,  and  for  the  rents  and  profits  of  the  estate,  such  trustees  sliall 
represent  the  persons  beneficially  interested  in  the  estate  or  the  proceeds, 
or  the  rents  and  profits,  in  the  same  manner  and  to  the  same  extent  as  the 
executors  or  administrators  in  the  suits  concerning  personal  estate  repre- 
sent the  persons  beneficially  interested  in  such  personal  estate ;  and  in  such 
cases  it  shall  not  be  necessary  to  make  the  persons  beneficially  interested  in 
such  real  estate  or  rents  and  profits  parties  to  the  suit ;  but  the  court  may, 
upon  consideration  of  the  matter  on  the  hearing,  if  they  shall  so  think  fit, 
order  such  persons  to  be  made  parties.     Equity  Rule  V. ,  §  23. 
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§  5756,    When  Heirs-at-Law  Need  Not  be  Made  Parties  in  Siiits 
to  Execute  Trusts  ofWill. 

In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  necessary  to  make 
the  heir-at-law  a  party  ;  but  the  plaintiff  shall  be  at  liberty  to  make  the 
heirs-at-law  a  party  where  he  desires  to  have  the  will  established  against 
them.     Ibid.,  §34. 


§  5757.    When  Bondholders  Need  Not  be  Made  Parties. 

Where  a  bill  is  brought  by  the  holder  of  certain  railroad 
bonds,  to  which  the  trustee  under  the  mortgage  securing 
the  bonds  held  by  the  plaintiff  is  a  party,  notice  to  other 
bondholders  of  incidental  proceedings  is  not  necessary. 
Piatt  V.  Railroad  Co.,  33  W.  N.,  186  (1893). 


§  5758.    Framing  the  Bill  Against  Trustee. 

It  will  be  remembered  that  all  bills  must  be  entitled  in 
and  addressed  to  the  court.  The  plaintiff's  name  and  resi- 
dence (simply  as  to  city  or  county)  and  the  defendant's 
name  follow.  Then,  dividing  the  bill  into  numbered  sec- 
tions, the  plaintiff  must  state  his  case.  No  set  form  is 
necessary.  Of  course  the  narrative  should  be  clear.  As 
against  a  trustee,  charge  how  the  defendant  became  trus- 
tee. If  by  deed  or  will  or  other  document,  give  its  date, 
state  its  substance  and  attach  a  copy  as  an  exhibit  to  the 
bill.  If  the  defendant  became  trustee  under  a  parol  agree- 
ment, state  the  time,  place  and  circumstance  in  detail.  Be 
particular  to  charge  the  trust  and  its  responsibilities.  Then 
may  follow  the  averment  of  the  breach  of  duty  by  the  trus- 
tee. This  should  be  full.  Do  not  charge  simply  that  he 
neglected  or  failed  to  perform  his  duty.  Grive  the  particu- 
lars. Lastly  come  the  prayers  ;  one  of  these  may  probably 
be  for  an  account ;  another  may  be  for  an  injunction  ;  still 
another  may  be  for  a  discovery. 

The  form  given  in  this  chapter  may  make  these  sugges- 
tions more  intelligible. 
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5759.    Form  of  Bill  against  Executrix  of  Trustee  to  Enforce 
Parol  Trust,  for  Re-assignment,  etc. 


In  the  Court  op  Common  Pleas,  No. 


OP 


County. 


A.  B. 

V. 

D.,  individually  and  as  execu- 
trix of  E.  F. ,  deceased. 


December  Term,  1891.    No. 


To  the  Honorable  the  Judges  of  the  said  Court : 

A.  B.  brings  this  her  bill  of  complaint  against  C.  D.,  individually  and 
as  executiix  of  E.  F.,  deceased,  and  says  : 

1.  In  the  month  of  plaintiff  was  the  owner  of  certain  personal 
property,  to  wit  (here  describe  as  nearly  as  possible  the  promissory  notes, 
bonds,  stocks,  etc.,  which  were  obtained  by  E.  F.). 

2.  On  the  day  of  1890,  the  plaintiff  delivered  all  of  said 
(bonds,  stocks  and  notes,  as  the  case  may  be)  to  E.  F.  (If  plaintiff  executed 
any  biU  of  sale  or  other  instrument  of  writing,  describe  it,  and  if  possible 
attach  a  copy.  If  E.  F.  obtained  possession  in  some  other  way,  state  all 
the  facts.) 

3.  (If  the  fact  be  so,  say)  said  bUl  of  sale  and  assignment  were  appar- 
ently made  absolutely  to  the  said  E.  F.,  but  in  fact  were  made  to  him  upon 
trust  that  he  would  sell,  whenever  it  should  be  founff  advantageous  or 
necessary  to  sell,  said  personal  property  ;  that  he  would  manage  the  same 
for  the  said  plaintiff  under  her  direction,  that  he  would  account  to  her  for 
her  interest  in  the  same,  and  that  at  any  time  when  requested  he  would 
re-assign  and  deliver  to  her  all  said  personal  property  or  the  proceeds 
thereof.  (Detail  the  particulars  of  the  transaction,  and  especially  the  terms 
of  the  trust ;  show  how  plaintiff  was  persuaded,  the  relationship,  the  con- 
fidence and  the  old  age  or  the  infirmity  of  the  plaintiff.)  The  said  E.  F. 
accepted  said  assignment  and  personal  property  upon  the  distinct  under- 
standing and  agreement  that  he  would  hold  the  property  thus  assigned  to 
him  in  trust  for  the  plaintiff  subject  to  her  orders  and  directions,  and  that 
he  would  re-assign  and  deliver  it  to  her,  and  the  proceeds  of  its  sale  to  her, 
whenever  he  should  be  requested  so  to  do.  There  was  no  consideration  of 
any  sort  or  kind  for  said  assignment. 

4.  On  the  day  of  1891,  the  said  E.  F.  died  suddenly, 
domiciled  in  the  City  of  .  In  consequence  of  his  sudden  death  it 
became  impossible  to  obtain  from  him  a  re-assignment  of  the  said  property, 
which  had  been  as  above  set  forth  assigned  to  him  as  trustee,  but  which  by 
the  paper  appeared  to  belong  to  him  absolutely.     He  left  a  last  will  dated 

,  which  said  wiU  was  duly  proved  at  ,  on  the  day  of 

1891.     By  it  he  devised  all  his  estate,  real,  personal  and  mixed,  of 

every  sort  or  kind,  to  the  defendant,  his  wife,  C.  D.     Of  the  said  will,  the 

said  E.  F.  constituted  his  said  wife  his  sole  executrix.    Letters  testa- 
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mentary  were  duly  granted  to  her  by  the  register  of  wills  for  the  said 
County  of 

5.  PlaintiflE  is  entitled  to  the  absolute  ownership  of  all  the  said  (stocks, 
bonds,  notes,  etc.),  as  having  belonged  to  her  before  the  assignment  to  said 
E.  F. 

6.  The  plaintiff,  therefore,  being  without  an  adequate  remedy  at  law, 
prays  relief  in  equity,  as  follows  : 

(a)  A  decree  ordering  the  said  C.  D.  individually  and  as  executrix  of 
E.  F.  to  assign  and  deliver  to  plaintiff  aU  the  above-described  personal 
property,  of  which  the  plaintiff  was  the  owner  at  the  time  of  the  assign- 
ment above  recited  from  her  to  the  said  E.  F. 

(&)  General  relief. 

Solicitor  for  Plaintiff, 


(Endorsement.) 
No.        ,  Term, 

Court  of  Common  Pleas,  No. 
A.  B. 

V. 

C.  D.,  individually  and  as  executrix  of  E.  F.,  deceased. 

Bill  of  Complaint. 
To  the  mthin-named  Defendant : 

You  are  hereby  notified  and  required  to  cause  an  appearance  to  be- 
entered  for  you  in  the  within-named  court  and  file  your  answer  to  the 
within  biU  of  complaint  within  fifteen  days  after  the  service  hereof  on 
you,  and  to  observe  what  the  said  court  shall  direct.  You  are  also  notified 
that  if  you  fail  to  enter  your  appearance  and  file  your  answer  within  fifteen 
days,  you  will  be  liable  to  have  the  bill  taken  pro  confesso,  and  a  decree 
made  against  you  in  your  absence. 

Witness  my  hand  at  Philadelphia,  this  day  of  ,   one 

thousand  eight  hundred  and  ninety 


5760.    Bill  to  Declare  Trusts. 


(Signature  of  counsel,) 
Solicitor  pro  Plaintiff. 


A  court  of  equity  will  not  interpose  merely  in  order  to 
declare  future  rights.     Bispham  on  Equity,  §  5T1. 

A  bill  in  equity  cannot  be  maintained  simply  to  estab- 
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lish  the  fact  of  a  trust,  no  other  relief  being  sought,  even 
where  its  existence  is  denied  ;  if,  however,  the  supposed 
trustee  is  about  to  leave  the  jurisdiction,  so  that  no  relief 
could  be  obtained,  the  court  will  entertain  the  bill,  and  de- 
clare the  trust,  if  proved,  and  retain  the  bill  for  further  ac- 
tion.    Perry  on  Trusts,  §  17. 


§  5761.    Practice  as  to  Accounts  of  Trustees. 

It  is  the  duty  of  every  trustee  to  account,  and  upon 
failure  to  do  so  he  can  be  proceeded  against  in  equity 
according  to  the  form  already  given.  Assignees  for  the 
benefit  of  creditors  and  other  trustees  may  be  cited  to 
account. 


§  5762.    Form  of  Petition  for  Citation  for  Account,  and  Decree. 

(Caption.) 
To  the  Honorable  the  Judges  of  said  Court : 

The  petition  of  A.  B.  respectfully  represents  : 

1.  That  on  (date),  C.  D.  executed  a  certain  trust  deed  wherein  G.  H. 
was  named  as  trustee,  and  which  deed  was  duly  delivered  to  said  G-.  H., 
who  undertook  to  perform  the  duties  of  said  office.  (If  any  trustee  has  been 
substituted  by  order  of  court  under  said  trust  deed,  so  aver,  and  set  forth 
the  facts  as  to  death,  dismissal  or  resignation,  and  the  appointment  of  the 
new  trustee.     Attach  a  true  copy  of  the  trust  deed  to  your  petition.) 

3.  That  your  petitioner  is  a  party  in  interest  under  said  trust  deed  (here 
recite  the  words  of  the  trust  deed  and  aver  how  the  petitioner  is  interested),; 
and  the  following  are  the  other  parties  in  interest,  viz.  :  (liere  set  them 
forth). 

3.  That  the  said  G.  H.  has  in  his  hands  a  large  amount  of  trust  moneys: 
belonging  to  the  said  trust  estate  amounting  to  at  least  the  sum  of 
dollars. 

4.  That  under  the  terms  of  the  said  trust  deed  the  said  sum  should  now 
be  distributed  (here  set  forth  the  reasons). 

5.  That  although  your  petitioner  has  requested  the  said  trustee  to  fUe 
his  account  and  make  said  distribution  he  has  refused  so  to  do, 

6.  That  no  account  of  the  administration  of  said  estate  has  ever  been 
made,  tendered  or  filed  by  said  trustee. 

7.  That  the  said  trustee  resided  at  the  commencement  of  the  trust  and 
now  resides  in  this  county. 
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Wherefore  your  petitioner  prays  your  honorable  court  to  issue  a  citation 
to  the  said  G.  H.,  trustee  as  aforesaid,  requiring  him  to  appear  in  said  court 
to  answer  this  petition  and  to  show  cause  why  he  should  not  file  and  exhibit 
under  oath  or  affirmation  an  account  of  his  management  of  said  trust 
estate.    And  your  petioner  wiU  ever  pray,  etc. 

A.  B. 

(Affidavit.) 


DECREE. 

And  now  (date),  upon  consideration  of  the  foregoing  petition  and  on 
motion  of  L.  M.,pro  petitioner,  It  is  ordered  and  decreed  that  the  prayer  of 
said  petition  be  granted,  and  that  a  citation  issue  directed  to  the  said  G.  H., 
commanding  him  to  appear  and  answer  this  petition,  and  to  show  cause 
why  he  should  not  file  and  exhibit  an  account  of  his  management  of  said 
trust  estate  of  0.  D.  Citation  returnable  Saturday  (two  weeks  from  date  of 
decree)  at  10  A.  m. 

(Signature  of  judge.) 

The  prothonotary  then  issues  the  citation. 

§  5763.    Form  of  Citation. 

County  of  PmLADEiiPHiA,  ss.  : 

The  Commonwealth  op  Pennsylvania. 
To  G.  H.,  Gkeeting  : 

At  the  instance  of  A.  B.,  you,  G.  H.,  are  hereby  cited  to  be  and  appear 
before  our  judges,  at  Philadelphia,  at  our  Court  of  Common  Pleas,  No.  , 
for  the  County  of  Philadelphia,  to  be  held  the  day  of  ,  at 

ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  answer  the  com- 
plaint aforesaid  and  to  show  cause,  if  any  you,  G.  H.,  have,  why  you,  G.  H., 
should  not  file  and  exhibit  an  account  of  your  management  of  the  trust 
estate  of  C.  D.,  and  generally  to  do  and  abide  all  orders  of  the  said  court  in 
the  premises.    And  herein  faU  not,  at  your  peril. 

Witness,  the  Honorable  ,  president  of  our  said  court,  at  Phila- 

delphia, the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

«ight  hundred  and  ninety-five  (1895). 

Prothonotary. 

Serve  the  citation  as  in  the  case  of  a  summons.  It  need 
not  be  served  by  the  sheriff. 
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§  5764.    As  to  Piling  Answer  or  Account— Order  to  Pile  Ac- 
count. 

The  trustee  may  file  an  answer.  If  it  deny  the  right 
of  the  petitioner,  or  raise  a  question  of  law,  it  is  ordered 
on  the  next  equity  argument  list. 

The  trustee  may  not  file  an  answer,  hut  may  file  his  ac- 
count. 

If  he  do  neither,  upon  the  return  of  the  citation,  present 
an  affidavit  of  service  of  the  citation,  with  a  decree  ordering 
an  account  to  he  filed. 


§  5765.    Form  of  Decree  ordering  Account  to  be  Filed. 

(Caption.) 

And  now  (date),  the  citation  granted  in  the  above  case  to  show. cause 
why  an  account  should  not  be  filed  having  been  returned  duly  served  and 
no  answer  thereto  or  account  having  been  filed,  it  is,  on  motion  of  L.  M.,  jsro 
petitioner,  ordered  and  decreed  that  6.  H.,  trustee  of  the  estate  of  C.  D., 
file  an  account  of  his  administration  of  said  estate  on  or  before  1895. 


A  certified  copy  of  this  order  must  be  personally  served 
on  the  trustee. 

File  an  affidavit  of  service  of  such  order. 

If  no  account  be  filed  as  prescribed  by  the  order,  present 
a  petition  for  an  attachment. 


§  5766.    Wien  Account  Confirmed  without  Reference— When 
Referred  to  an  Auditor. 

The  Philadelphia  court  rule  is  as  follows  : 

A  notice  of  the  filing  of  all  accounts  of  *  *  *  trustees  *  *  *  shall  be 
published  once  a  week  for  four  full  weeks  consecutively  in  the  Legal  Intelli- 
gencer and  once  a  week  for  four  full  weeks  in  two  daily  newspapers  of  the 
City  of  Philadelphia,  setting  forth  that  the  account  wiU  be  allowed  by  the 
court  at  a  certain  time  to  be  stated  in  the  notice,  unless  cause  be  shown  to 
the  contrary  ;  and  upon  due  proof  being  made  of  such  publication  and  if  no 
exceptions  have  been  filed,  the  account  shall  be  confirmed  absolutely. 
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§  5767.    Form  of  Advertisement. 

In  the  Court  op  Common  Pleas,  No.       ,  foe  the  County  of 
Philadelphia. 

Term,  1895.  No. 

In  the  matter  of  the  trust  estate  of  C.  D., 

Notice  is  hereby  given  that  the  final  account  of  G.  H. ,  trustee  under  a 
certain  trust  deed,  has  been  iiled,  and  that  the  same  will  be  allowed  by  the 
court  on  (date),  unless  cause  be  shown  to  the  contrary. 

File  an  affidavit  of  publication  and  have  a  judge  note 
upon  the  account  its  absolute  confirmation. 

If  an  auditor  be  appointed  in  Philadelphia  County, 
under  the  rules  of  court,  he  gives  public  notice  of  the  time 
and  place  of  meeting  once  a  week  for  two  weeks  in  the 
Legal  Intelligencer,  and  every  other  day  for  five  times 
in  a  daily  newspaper  in  Philadelphia. 

His  duties  consist  in  vouching  the  account,  hearing 
evidence  as  to  the  debits  and  credits  and  all  surcharges,  and 
preparing  his  report  as  to  all  facts  in  dispute  with  his 
rulings  thereon,  re-stating  the  account,  if  necessary,  and 
attaching  a  schedule  of  distribution. 

He  then  gives  notice  to  all  parties  in  interest  ten  days  in 
advance  of  filing  his  report,  and  any  party  may  except 
thereto. 

The  report  and  exceptions  are  filed  and  heard  on  the 
argument  list  at  the  next  term.  The  court  decides  upon 
the  exceptions.  Any  party  has  the  right  of  appeal.  If  no 
exceptions  be  filed,  the  report  is  confirmed  absolutely  one 
week  after  filing. 


CHAPTER  XVIIl. 

PARTITION. 

Perhaps  there  is  no  department  of  equity  jurisdiction 
whicli  deserves  more  attention  in  Practice  than  the  subject 
of  Partition.  It  may  be  added  that  no  branch  of  the  law  is 
so  little  understood  or  studied. 

Partition  at  common  law  and  under  our  statutes  has 
been  noticed,  Brews.  Prac,  Vol.  II.,  §§  1915-2048. 

An  effort  has  been  made  to  treat  of  partition  in  the 
Orphans'  Court.  Brews.  Prac,  Vols.  III.  and  IV.,  §§  3804, 
3839,  3854,  3895,  3900,  4211,  4425,  4562,  4634,  4710,  4712, 
4989  and  4792-4920. 

The  practitioner  is  referred  to  these  sections  for  much 
that  may  be  appropriate  here.  Avoiding  so  far  as  possible 
unnecessary  repetition,  it  is  now  proposed  to  notice  partition 
proceedings  in  equity. 

§  5768.    General  Marks  of  Difference  between  Suits  in  Parti- 
tion at  Law  and  in  Equity. 

It  is  hardly  necessary  to  say  that  partition,  like  almost 
all  other  suits,  is  commenced  at  law  by  the  issuing  of  a 
summons,  followed  by  legal  service,  by  the  filing  of  a  narr, 
rule  to  plead  where  necessary,  judgment  quod  partitio 
fiat,  breve  de  partitione  facienda,  order  of  sale,  etc. 

In  equity  there  are  no  summons  and  narr.  The  pro- 
ceeding is,  of  course,  by  bill,  service,  decree,  etc. 

§  5769.    Advantage  of  the  Remedy  in  Equity. 

The  advantages  of  the  remedy  in  equity  may  be  said  to 
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consist  in  the  fact  that  persons  having  limited  estates  may 
be  made  parties,  and  remaindermen  and  reversioners  may 
be  joined,  and  the  decree  will  bind  all. 

Interests  of  infants  and  persons  not  in  esse  may  be  bound. 

In  Hall  V.  Piddock,  21  N.  J.  Eq.  Eep.,  314  (18T1),  Chan- 
cellor Zabriszie  says  : 

"  The  peculiarities  of  an  equitable  partition  are  :  that 
such  part  of  the  land  as  may  be  more  advantageous  to  any 
party  on  account  of  its  proximity  to  his  other  land,  or  for 
any  other  reason,  will  be  directed  to  be  set  off  to  him  if  it 
can  be  done  without  injury  to  the  others  ;  that  when  the 
lands  are  in  several  parcels  each  joint  owner  is  not  entitled 
to  a  share  of  each  parcel,  but  only  to  his  equal  share  in  the 
whole  ;  that  where  a  partition  exactly  equal  cannot  be 
made  without  injury,  a 'gross  sum  or  yearly  rent  may  be 
directed  to  be  paid  for  owelty  or  equality  of  partition  by 
one  whose  share  is  too  large,  to  others  whose  shares  are 
too  small ;  and  that  where  one  joint  owner  has  put  improve- 
ments on  the  property,  he  shall  receive  compensation  for 
his  improvements,  either  by  having  the  part  upon  which 
the  improvements  are,  assigned  to  him  at  the  value  of  the 
land  without  the  improvements,  or  by  compensation 
directed  to  be  made  for  them." 

Similar  rulings  have  been  made  in  Kelsey's  Appeal,  118 
Pa.  St.,  125  (1886);  Town  v.  Needham,  3  Paige  (N.  Y.),  546, 
(1832). 

In  Calmady  v.  Calmady,  2  Ves.  Jr.,  570  (1795),  Lord 
Chancellor  Loughborough  said : 

"  It  is  much  more  convenient  than  the  writ,  the  valua- 
tion is  much  more  considered,  the  interests  of  all  parties 
are  much  better  attended  to,  and  it  is  a  work  carried  on 
for  the  common  benefit  of  all." 

To  the  same  effect  is  Barring  v.  Nash,  1  Vesey  & 
Beames,  555  (1813). 

Lord  Eedesdale,  in  his  admirable  Treatise  on  Equity 
Pleading,  says : 

"  In  cases  of  partition  of  an  estate,  if  the  titles  of  the 
parties  are  in  any  degree  complicated,  the  difficulties, 
which  have  occurred  in  proceeding  at  the  common  law, 
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have  led  to  applications  to  courts  of  equity  for  partitions, 
-which  are  effected  by  *  *  *  ascertaining  the  rights  of  the 
several  persons  interested  ;  and  *  *  *  issuing  a  commis- 
sion to  make  the  partition  required  ;  and,  upon  the  return 
of  the  commission,  and  confirmation  of  that  return  by 
the  court,  the  partition  is  finally  completed  by  mutual  con- 
veyances of  the  allotments  made  to  the  several  parties, 
(Mitford  &  Tyler  on  Equity  Pleadings  and  Prac,  p.  215.) 

Judge  Story,  in  his  learned  treatise,  says  : 

"That  courts  of  equity  interfere  in  cases  of  *  *  *  a 
complication  of  titles,  because  the  remedy  at  law  is  inade- 
quate and  imperfect,  without  the  aid  of  a  court  of  equity 
to  promote  a  discovery,  or  to  remove  obstructions  to  the 
right,  or  to  grant  some  other  equitable  redress."  (Story's 
Equity  Juris.,  Vol.  I.,  §  651.) 

Another  advantage  of  the  remedy  in  equity  is  that  the 
court  will  apply  the  doctrine  of  equitable  election  and 
enforce  it  in  partition.  Armstrong  v.  Walker,  31  W.  JST. , 
66;  150  Pa.  St.,  585  (1892). 

By  reason  of  the  necessity  of  a  discovery  of  titles,  the 
inadequacy  of  the  remedy  at  law,  the  difficulty  of  making 
the  appropriate  and  indispensable  compensatory  adjust- 
ments, the  ability  to  clear  away  all  intermediate  obstruc- 
tions, courts  of  equity  have  assumed  a  general  concurrent 
jurisdiction  with  courts  of  law.  Story's  Equity  Juris., 
Vol.  I.,  §  658. 

The  jurisdiction  in  equity  is  concurrent  with  both  the 
remedy  by  writ  and  in  the  Orphans'  Court. 

The  remedy  at  law  does  not  oust  the  remedy  by  a  chan- 
cellor. 

The  Common  Pleas  in  equity  has  full  jurisdiction  in  all 
cases  of  partition  where  the  title  is  clear.  Dana  v.  Dayia, 
3  Law  Times  (N.  S.),  53  (1881)  ;  Sheridan  v.  Sheridan,  26 
W.  N.,  254  (1890);  Mercur  v.  Jackson,  3  C.  C,  387  (1885). 


§  5770.    Equity  Jiirisdiotion. 

The  Act  of  March  IT,  1845,  §  3  (P.  L.,  160),  provided  that 
the  Court  of  Common  Pleas  of  Philadelphia  County  should 
36 
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have  all  the  power  and  jurisdiction  of  a  court  of  equity  in 
cases  of  partition. 

The  Act  of  February  14,  185T,  §  1  (P.  L.,  39),  extended 
this  jurisdiction  throughout  the  State. 

By  the  Act  of  May  8,  1876  (P.  L.,  134),  and  Act  of  April 
22, 1863  (P.  L.,  519),  proceedings  in  partition  suits  in  equity 
are  prescribed.  These  acts  have  been  literally  transcribed 
into  the  recent  Act  of  1885. 

The  Act  of  July  7,  1885,  §  1  (P.  L.,  267),  provides  : 

The  several  courts  of  common  pleas  of  this  Commonwealth  shall  each 
have  all  the  power  and  jurisdiction  of  a  court  of  equity,  in  all  cases  of 
dower  and  partition,  within  their  respective  counties. 

Other  questions  of  jurisdiction  are  fully  treated  in 
Brews.  Prac,  Vol.  II.,  §§  1950,  1954,  1955,  1961. 


§  5771.    When  Partition  Lies  in  Equity. 

Coal  and  timber  rights.     Id.,  §  1956. 

Mineral  land  in  Luzerne  County.     Id.,  §  1957. 

Against  a  purchaser  at  tax  sale,  etc.     Id.,  §  1971. 

Upon  an  equitable  title.  Id.,  §  1972.  See  the  opinion 
of  Sir  Thomas  Plumee,  in  Miller  v.  Warmington,  1  Jacob 
&  Walker,  473  (1820)  ;  Cartwright  v.  Pultney,  2  Atk., 
380  (1742)  ;  Coxe  v.  Smith,  4  Johns.  Chanc.  Eep.,  276 
(1820) ;   Church's  Appeal,  4  Central  Eep.,  95  (1886). 

Though  a  part  interest  be  encumbered.  Brews.  Prac, 
Vol.  II.,  §  1973. 

An  outstanding  life  estate  will  not  prevent  partition  ; 
Id.,  §  1935  ;  nor  the  fact  that  a  part  owner  is  unborn; 
Id.,  §1939. 

When  partition  will  not  lie  against  one  holding  by  title 
or  claim  adverse.     Id.,  §1975. 

Nor  for  land  covenanted  to  be  held  undivided.  Id.,  § 
1976. 

Nor  at  suit  of  one  entitled  to  proceeds  or  income  only. 
Id.,  §1977. 
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Nor  for  church  and  burial-ground.     Id.,  §  1978. 

"Where  land  is  purchased  and  devoted  to  a  particular 
use  hy  the  owners,  which  use  entered  into  the  consideration 
of  the  contract  hy  which  it  was  created,  one  of  the  tenants 
in  common  cannot  defeat  the  common  purpose  by  partition, 
without  the  consent  of  the  co-tenants.  Latshaw's  Aj^peal, 
122  Pa.  St.,  142  (1SS8)  ;  Broivn  v.  Lutheran  Church,  23 
Id.,  41)5  (1854)  ;  Coleman  v.  Coleman,  19  Pa.  St.,  100 
(1S52) ;  Stvoyer  v.  Schaffer,  2  Dist.  Eep.,  749  (1893).  See 
also  Brews.  Prac,  Vol.  II.,  §  1974. 


§  5772.    Jurisdiction  in  Cases  of  Disputed  Boundaries— Parti- 
tion. 

The  Court  of  Common  Pleas  of  Philadelphia  shall  have  all  and  singular 
the  jurisdictions  and  powers  of  a  court  of  chancery,  in  all  cases  of  disputed 
boundaries  between  adjoining  and  neighboring  lands  within  the  said 
county,  whether  the  parties  owning  the  same  hold  or  claim  to  hold  under 
the  same  or  different  titles.     Act  of  April  15,  1858,  §  1  (P.  L.,  267). 

The  jurisdiction  and  powers  given  by  the  act  to  which  this  act  is  a  sup- 
plement, to  the  courts  therein  named,  shall  extend  to  and  embrace  the 
ascertaining  and  adjustment  of  disputed  boundaries  between  adjoining  and 
neighboring  lands  in  the  County  of  Philadelphia,  where  such  boundaries 
are  or  siiall  have  become  confused  or  rendered  uncertain,  either  by  lapse  of 
time,  by  natural  causes,  or  by  the  act,  neglect  or  default  of  any  present  or 
former  owner  or  occupant  thereof.     Act  of  April  5,  1859,  §  1  (P.  L.,  359). 

If,  upon  bUl  filed  in  any  such  case,  it  shall  appear  that  the  whole  or  any 
part  of  the  lands  mentioned  in  such  bill  have  or  has  never  been  actually 
parted  or  divided,  the  court  shall,  without  dismissing  the  bill,  proceed 
thereupon  to  decree  partition  of  such  undivided  lard  between  the  parties  to 
the  suit,  according  to  their  just  rights  and  the  law  and  practice  of  courts 
of  equity  of  this  Commonwealth  :  Provided,  That  before  any  such  decree 
of  partition  shall  be  made,  all  persons  who  shall  appear  to  have  title  to  the 
land  shall  be  made  parties  to  the  suit.     Ibid.,  §  2  (P.  L.,  359). 


§  5773.    Jurisdiction  where  the  Lands  of  a  Decedent  Lie  in 
Different  Counties. 

The  statutes  are  cited  in  Brews.  Prac,  Vol.  II.,  §§  1960, 
1961,  1964,  1955.  Separate  partitions  of  lands  in  different 
counties  cannot  be  begun  without  leave  first  had  and  ob- 
tained from  the  court  of  the  jurisdiction  of  the  domicil  of 
decedent.     White's  Estate,  3  Dist.  Eep.,  42  (1893). 
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§  5774.    Preliminaries  to  Filing  Bill  in  Partition. 

The  practitioner  will  be  careful  to  examine  the  title 
carefully,  to  secure  the  names  of  all  the  owners,  and  ascer- 
tain the  share  held  by  each.  If  any  be  minors,  the  names 
of  guardians  should  be  obtained.  If  no  guardians  have 
been  appointed,  this  should  receive  attention.  If  the  minors 
are  to  be  defendants,  guardians  may  be  appointed  after  the 
filing  of  bill. 

Any  unprobated  will  should  be  probated  and  all  un- 
recorded deeds  should  be  recorded. 

A  thorough  brief  of  title  should  be  carefully  prepared 
and  all  incumbrances  noted. 

These  and  other  matters  which  may  suggest  themselves 
should  be  attended  to. 

The  title  should  be  understood  and  should  be  good. 

Original  title  papers  or  certified  copies  thereof  should 
be  examined. 


§  5775.    As  to  the  Title. 

All  the  parties  should  hold  as  tenants  in  common.  Brews. 
Prac,  Vol.  IV.,  §  4807.  Actual  possession  is  not  necessary, 
but  the  proceeding  cannot  be  employed  to  settle  conflicting 
titles.  Such  questions  must  first  be  determined  by  an  eject- 
ment. If  one  or  more  claim  to  hold  adversely  ejectment 
must  be  brought  and  the  title  there  fixed.  In  Hayes'  Ap- 
peal, 123  Pa.  St.,  132  (1888),  Mr.  Justice  Clark  said  : 

"  The  plaintiff  in  partition  must  show  title  in  order  to 
sustain  an  action  of  partition  ;  this  rule  applies  whether 
the  proceedings  are  at  law  or  in  the  equity  forms.  The 
general  rule,  however,  is,  that  a  suit  in  partition  cannot  be 
made  the  means  of  trying  a  disputed  title  ;  when  the  pro- 
ceedings are  in  equity  forms  the  bill  may  be  retained  for 
a  reasonable  time  until  the  title  has  been  settled  at  law, 
otherwise  it  will  be  dismissed.  But  this  rule  in  the  equity 
practice  would  seem  to  apply  only  to  the  legal  title  ;  in 
cases  of  equitable  estates  and  defenses,  chancery  will  take 
jurisdiction  of  the  whole  matter.  *  *  *     If  the  disputed 
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titles  are  equitable,  courts  of  equity  will  exercise  jurisdic- 
tion to  settle  them,  and  will  then  grant  final  relief  by  way 
of  partition  under  the  same  bill.  *  *  *  "  To  the  same  effect 
are  Wilkin  v.  Wilkin,  1  Johns.  Chanc.  R.,  117  (1814)  ; 
Phelps  V.  Green,  3  Id.,  305  (1818)  ;  Coxe  v.  Smith,  4  Id., 
271  (1820)  ;  Home  v.  Pen7ia.  Institution,  17  W.  N.,  171 
(1885)  ;  Still  v.  Blaney,  33  W.  N.,  536  ;  159  Pa.  St.,  264 
(1893). 

Where  the  defendants  dispute  as  to  the  title  to  the  pur- 
parts. See  Mercur  v.  Jackson,  3  C.  C,  387  (1885)  and  Brews. 
Prac,  Vol.  IV.,  §4807. 

As  to  disputed  title,  see  Id.,  Vol.  II.,  §  2025,  and  Id., 
Vol.  IV.,  §§  4807,  4815,  4819. 

There  must  be  an  adverse  possession  or  an  actual  ouster 
to  prevent  one  tenant  in  common  from  suing  the  other  in 
partition.  Id.,  Vol.  II.,  §  1975  ;  Galbreath  v.  Oalbreath,  5 
Watts,  146  (1836)  ;  Bellas  v.  Graham,  3  Amer.  Law  Jour., 
64(1850). 

A  freehold  interest  is  not  required.  Brews.  Prac,  Vol. 
II.,  §  1965. 

A  stranger  with  probable  title  may  intervene.  Id., 
§  1970. 

§  5776.    The  Parties. 

All  parties  in  interest  should  be  joined  ;  and  it  should 
be  stated  that  no  others  are  interested.  Brews.  Prac,  Vol. 
II.,  §1064  ;   Id.,  Vol.  IV.,  §4812. 

Those  only  who  authorize  counsel  to  file  the  bill  can  be 
named  as  plaintiffs.  But  all  others  must  be  joined  as  de- 
fendants. A  married  woman  should  sue  or  be  sued  with 
her  husband.  McCoy's  Estate,  29  W.  N.,  412  (1892). 
Contra,  PowelVs  Estate,  3  Dist.  Eep.,  508  (1894). 

If  one  attorney  represent  all,  he  should  divide  his  forces, 
making  some  plaintiffs  and  the  rest  defendants.  Separate 
counsel  should  represent  the  defendants. 

A  widow  is  a  proper  party,  and  may  sue  in  equity.  Id., 
Vol.  II.,  §  1963  ;  Brown's  Appeal,  84  Pa.  St.,  457  (1877). 

So   too,  the  committee  of  a  lunatic  and  others  named  in 
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Brews.  Prac,  Vol.  IV.,  §  4807;  and  Id.,  Vol.  II.,  §  1968; 
Id.,  §  1983.  By  the  Act  of  June  26,  1895,  if  a  defendant  be 
a  lunatic  and  without  a  committee,  the  court  shall  appoint 
a  committee  ad  litem,  upon  whom  process  and  pleadings 
may  be  served. 

A  grantee  whose  deed  is  unrecorded,  and  the  mortgagee 
of  an  undivided  interest  need  not  be  served.  Id.,  Vol.  IV., 
§  4823  ;  Id.,  Vol.  II.,  §  1966. 

As  to  sheriff's  vendee  of  an  interest,  as  to  husband  of 
an  heiress  absent  for  seven  years,  tenant  by  curtesy,  life 
tenant  and  others,  see  Id.,  Vol.  IV.,  §  4823. 

It  was  held  that  under  the  Statute  of  1794  the  Common 
Pleas  had  not  jurisdiction  in  cases  between  parties  taking 
by  descent  from  one  who  died  sole  seized,  but  the  Act  of 
1846  made  the  jurisdiction  concurrent  with  the  Orphans' 
Court.  McMichael  v.  Shilton,  13  Pa.  St.,  217  (1850)  ; 
Gourley  v.  Kinley,  66  Pa.  St.,  271  (1870). 

Liens  against  one  or  more  of  the  shares  cannot  affect 
the  right  of  partition  or  the  jurisdiction  of  the  court.  It 
is  recommended  that  all  such  creditors  be  notified.  Mc- 
Candless'  Appeal,  98  Pa.  St.,  493  (1881)  ;  Reed  v.  Trust 
Co.,  113  Pa.  St.,  574  (1886). 

Co-devisees  are  not  deprived  of  their  right  to  sue  in 
partition  by  a  clause  in  the  will  which  never  takes  effect. 
Miller  v.  Schneider,  5  Eawle,  140  (1835).  But  where  there 
is  an  active  trust,  cestuis  que  trustent  cannot  maintain  par- 
tition.    Wilkins'  Estate,  82  Pa.  St.,  509  (1876). 

If  one  take  title  for  himself  and  another,  the  other  may 
sue.  Brews.  Prac,  Vol.  II.,  §  1971.  See  also  as  to  equita- 
ble titles.  Id.,  §  1973. 

An  executor  with  power  to  sell  should  not  be  made  a 
party.     Id.,  §  1969. 

All  parties  should  be  named  or  notice  published.  Id., 
§  1946. 

Mortgagee  of  undivided  interest  need  not  be  joined. 
Id.,  §  1966. 

Vendees  in  severalty  of  a  co-tenant  are  proper  parties. 
Id.,  §  1968. 

Suggestion  of  name  of  alienee  is  given  at  Id.,  §  2000. 
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The  alienee  is  entitled  to  notice.     Id.,  §  2002. 

But  an  alienee  pendente  lite  is  not  entitled  ;  his  title  will 
pass  by  sale  under  decree.     Id. ,  §  2002. 

Proceedings  in  partition  will  not  be  set  aside  because  a 
party  was  not  joined,  no  injustice  having  been  done.  Id., 
§  2047. 

Where  infants  or  peraons  not  sui  juris  are  parties,  the  fact  shall  be 
specially  stated  in  the  bUl,  so  that  the  court  before  or  after  the  service  of 
process  may  make  order  thereon  as  justice  may  require.  Equity  Rule 
v.,  §  19. 

Where  pei-sons  without  the  jurisdiction  are  proper  or  necessary  parties, 
this  fact  shall  be  stated  in  the  bill,  and  they  may  be  brought  in  by  service 
vrhen  they  come  within  the  jurisdiction  of  the  court,  or  under  a  special 
order  as  provided  by  the  acts  of  Assembly.     Equity  Rule  V.,  §  20. 


§  5777.    General  Directions  as  to  Framing  Bills  in  Partition. 

1.  As  in  all  other  bills  in  equity,  the  title  of  the  court 
should  be  first  stated. 

2.  Then  follow  the  names  of  the  plaintiffs  and  defend- 
ants. 

3.  After  the  usual  words,  "  To  the  Honorable  the  Judges 
of  said  Court,"  "Your  orator  complains  and  says,"  follows 
the  statement  of  the  case  ;  that  the  parties  undivided  hold 
the  land,  which  must  be  particularly  described,  following 
descriptions  in  deeds  or  surveys,  how  they  derived  their 
title,  etc. 

4.  All  parties  in  interest  must  be  named.  If  residences 
are  known,  let  them  be  stated  ;  if  unknown,  so  aver.  If 
parties  are  minors,  state  the  guardians,  if  any. 

5.  Conclude  with  the  prayers. 

These  and  other  matters  are  perhaps  best  indicated  by 
the  forms  which  follow. 


568 


PAETITION. 


§  5778.    rorm  of  Bill  for  Partition. 

In  the  Coubt  of  Common  Pleas,  No. 

DELPHIA. 


FOR  THE  County  of  Phila- 


In  Equity. 


A.  S. 

V. 

B.  S.  and  Margaret  S. ,  in  right 
of  said  Margaret  S.  (here  state 
'  names  of  all  parties  in  interest). 


To 


Term,  1892.    No. 


To  the  Honorable  the  Judges  of  the  said  Court: 

Your  orator  complains  and  says : 

1.  E.  S.  died  intestate  on  the  day  of  ,  domiciled  in  the 
City  of  Philadelphia,  without  leaving  a  widow  or  descendants  him  sur- 
viving, seized  of  the  following-described  real  estate,  all-  situate  in 
the  City  of  Philadelphia  -.  (here  describe  in  detail  all  the  real  estate 
in  separate  paragraphs,  denoting  each  property  or  ground-rent  accord- 
ing to  the  letters  of  the  alphabet,  or  by  succeeding  numerals.  At 
the  conclusion  of  each  description,  if  there  be  improvements  or  incum- 
brance, state  thus  : — Note. — On  the  above  described  premises  is  erected  a 
three-story  brick  dwelling-house.  No.  Street.  Note. — The  above 
premises  are  subject  to  a  mortgage  of  |                .) 

2.  The  heirs-at-law  of  the  said  E.  S.  are  his  brothers  and  sisters  and  the 
descendants  of  deceased  brothers  and  sisters  as  follows  : 

A  brother,  John  S. ,  died  in  the  lifetime  of  decedent  intestate,  leaving 
him  surviving  two  children,  and  ,  who  survived  the  dece- 

dent.    One  of  these  children,  ,  is  of  age.     The  other  child,  , 

is  also  of  age,  and  is  the  wife  of  .     (State  residence.) 

A  brother,  ,  died  during  the  lifetime  of  the  decedent  intestate, 

leaving  him  surviving  four  children,  all  of  whom  are  now  of  age.  Their 
names  are  .     (State  residences.) 

Charles  S.,  a  brother  of  the  decedent,  survived  him  and  is  still  alive. 
He  resides  at 

A  sister,  Ann,  died  during  the  lifetime  of  the  decedent  intestate,  and 
left  her  surviving  children,  all  of  whom  are  of  age,  and  all  of  whom 

are  now  living.     Their  names  are  .     (State  residences.) 

Thus  proceed  with  a  history  of  all  the  heirs,  stating  the  addresses  of 
all  living.  If  any  heiress  is  married,  give  her  husband's  name.  Where 
any  are  minors  state  that  fact  and  whether  they  have  or  have  not  guard- 
ians. If  a  party  in  interest  has  died  leaving  a  will,  state  its  probate,  that 
letters  were  granted  ;  set  forth  the  provision  naming  the  devisee,  and  attach 
a  true  copy  of  the  will  as  an  exhibit. 

3.  The  plaintiff  charges  that  by  reason  of  the  premises  he  and  the  said 
defendants  undivided  hold  said  realty  as  aforesaid  as  tenants  in  common, 
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and  that  of  right  the  plaintiff  is  entitled  to  partition  thereof.  The  plaintiff 
avers  that  lie  has  set  forth  the  names  of  all  the  parties  interested  in  said 
partition,  and  that  there  are  no  other  persons  interested  besides  those  named 
(and  that  none  of  said  parties  have  parted  with,  assigned  or  conveyed 
their  respective  interests  or  any  part  tliereof).  Tlie  plaintiff  further  avers 
he  has  included  herein  all  the  real  estate  of  which  said  decedent  died  seized 
in  this  Commonwealth. 

4.  The  plaintiff,  A.  S.,  is  a  brother  of  the  decedent. 

5.  The  real  estate  Of  the  decedent  is  therefore  divisible  into  the  follow- 
ing parts  or  shares  :  (here  state  the  respective  shares  of  each.) 

Your  orator  therefore  shows  to  tlie  court  that  the  real  estate  within 
described  belongs  to  the  plaintiff  and  the  defendants  above  named. 

6.  Your  orator  further  shows  to  the  court  that  he  desires  a  partition  of 
said  real  estate  above  described,  and  has  requested  the  said  defendants  that 
a  partition  thereof  may  be  had  and  made  among  the  said  respective  parties 
now  holding,  or  claiming  to  hold,  the  same  as  tenants  in  common,  in  order 
that  their  respective  shares  and  proportions  might  be  allotted,  held  and 
enjoyed  in  severalty,  but  the  said  defendants  have  neglected  and  refused  to 
comply  with  said  reasonable  requirements. 

7.  If  the  fact  be  so,  add,  your  orator  further  shows  that  no  guardians 
have  ever  been  appointed  of  the  estates  of  the  above-named  minors  seized 
of  shares  of  said  real  estate. 

Wherefore  your  orator  needs  equitable  relief,  and  he  prays  : 

First :  That  a  commission  in  partition  may  be  issued  out  of  and  under 
the  seal  of  your  honorable  court,  directed  to  a  master,  or  a  master  and  com- 
missioners, to  divide  and  partition  and  allot  the  lands  and  tenements  into 
purparts  wherein  the  same  are  properly  divisible  respectively,  according 
to  the  rights  of  the  parties  thereto,  and  in  accordance  with  the  acts  of 
Assembly  in  such  case  made  and  provided,  and  that  the  said  shares  and 
purparts  shall  thereafter  be  held  and  enjoyed  in  severalty  by  said  parties, 
and  that  your  honorable  court  will  make  such  orders  and  decrees  in  the 
premises  as  shall  seem  meet  for  an  equal  division  and  partition  of  the  said 
property,  and  for  the  execution  and  delivery  of  such  deed  or  deeds  of  con- 
veyance, for  the  purpose  of  vesting  a  complete  legal  title  to  the  purparts 
in  the  parties  to  whom  the  same  shall  be  allotted. 

Second:  That  if  the  said  lands  and  tenements  cannot  be  divided  with- 
out prejudice  to  or  spoiling  the  whole,  and  the  parties  hereto  refuse  to  take 
the  same  at  the  valuation  placed  upon  them,  your  honorable  court  will 
afford  such  relief,  including  an  order  of  sale  and  the  sale  of  the  premises 
aforesaid,  as  shaU  be  found  necessary  and  proper,  and  to  direct  the  execu- 
tion and'deliveryof  a  deed  or  deeds  of  conveyance  to  the  purchaser  or 
purchasers  upon  the  purchase-money  being  paid  or  secured  to  be  paid 
according  to  the  terms  of  the  sale. 

Third:  Further  relief . 

And  your  orator  wUl  ever  pray,  etc. 

Pro  Plaintiff. 
(The  biU  need  not  be  sworn  to.    Attach  exhibits.) 
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The  author  has  been  favored  by  R.  M.  Stoker,  Esq.,  with 
many  of  the  forms  which  follow.  Valuable  suggestions 
from  Hon.  Henry  Wilson  have  also  been  received.  These 
aids  to  Practice  are  of  great  value. 

§  5779.    Form  of  Bill  for  Partition  in  a  Case  of  Testacy. 

In  the  Court  op  Common  Pleas  of  Wayne  County. 

Sitting  in  Equity. 

Between 
Angelo  Glossenger,  Plaintiff, 
and 
George  Quick  and  Ruey  A.  his  wife, 
Emerson  Conklin  and  Alice  his 
wife,     Florence     Glossenger,     a 
minor,  and  William  Glossenger, 
Defendants. 

To  the.  Honorable  the  Judges  of  the  said  Court : 

Your  orator  complains  and  says  : 

1.  That  the  parties  named  above  as  plaintiflf  and  defendants  together 
and  undivided  do  hold  the  following  described  land,  situate  in  said  county, 
viz.: 

3.  That  the  title  of  said  parties  to  said  land  is  derived  from  Hammond 
Fowler,  who  died  seized  thereof  in  the  fall  of  1854,  and  who,  by  his  last 
win  and  testament,  duly  proved  before  the  register  of  wills  of  said  county, 
Nov.  35,  1854,  and  recorded  in  the  register's  office  in  said  county,  in  Will 
Book  3,  page  46,  devised  the  same  as  follows  :  "I  direct  tliat  if  the  personal 
property  should  not  be  sufficient  to  pay  the  debts,  there  should  be  sold  a 
part  of  the  land  from  the  northeast  corner  of  the  farm.  I  direct  further, 
that  after  the  debts  and  legacies  are  all  paid,  my  wife  Mary  shall  have  the- 
possession  and  income  of  the  residue  of  my  estate,  provided  she  shall  rear 
the  minor  children,  and  at  the  death  of  my  said  wife  Maiy,  the  whole  to 
be  sold  and  divided  equally  amongst  my  surviving  children  or  their  heirs."' 
That  the  wife  of  the  said  Hammond  Fowler  died  June  6,  1889. 

3.  That  at  the  time  of  her  death  there  were  the  following  surviving 
children  of  Hammond  Fowler  :  Maria,  wife  of  Wm.  B.  Lesher  ;  Elizabeth,, 
wife  of  Enos  Swingle  ;  and  Caroline,  wife  of  Robert  Swingle  ;  Mary  Gloss- 
enger, then  deceased,  left  her  surviving  a  husband,  William  Glossenger, 
and  four  children,  viz.:  your  orator,  Angelo  Glossenger  ;  Alice,  wife  of 
Emerson  Conklin  ;  Ruey  A. ,  wife  of  George  Quick  ;  and  Florence  Glossen:- 
ger,  a  minor  aged  15. 
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4.  This  comprises  all  of  the  heirs  of  Hammond  Fowler  living  at  tha 
time  of  the  death  of  his  wife. 

5.  That  Ruey  A.  Quick  has  pm-chased  the  interest  of  Maria  Lesher, 
Elizabeth  Swingle  and  Caroline  Swingle,  by  deed  entered  of  record  (here 
recite  record),  leaving  only  your  orator,  Ruey  A.  Quick,  Alice  Conklin, 
Florence  Glossenger  and  William  Glossenger  interested  in  said  estate. 
That  the  above  comprises  all  the  real  estate  of  which  Hammond  Fowler 
was  seized  at  the  time  of  his  death. 

6.  That  your  orator  desires  to  have  partition  made  of  said  land,  and 
that  the  parties  in  interest  may  hold  their  respective  shares  in  severalty, 
and  the  parties  hereto  have  refused  to  make  partition  thereof. 

Your  orator  therefore  prays  : 

I.  That  the  above-named  defendants  be  required  to  answer  the  matters 
hereinbefore  complained  of  bj'  your  orator. 

II.  That  a  commission  of  partition  be  issued  by  your  Honors,  to  part 
and  divide  the  said  land  among  the  parties  in  interest,  and  allot  them 
their  respective  shares  thereof,  to  be  held  in  severalty. 

III.  That  if  such  partition  and  allotment  cannot  be  made  without  prej- 
udice to  the  rights  of  the  parties  in  interest,  and  be  refused  by  them,  the 
Said  land  may  be  sold,  and  the  proceeds  divided  among  the  parties  entitled 
thereto,  according  to  their  respective  interests. 

IV.  Such  other  and  further  relief  as  to  your  Honors  shall  seem  meet 
under  the  circumstances. 

R.  M.  Stockbe, 

Solicitor  for  Plaintiff. 


§  5780.    Filing  Bill— Amendment. 

The  bill  should  be  filed  in  the  county  where  the  land 
lies,  although  a  trustee  plaintiff  may  reside  elsewhere. 
Hayes'  Appeal,  123  Pa.  St.,  132  (1888). 

If  there  be  real  estate  in  two  counties,  let  the  forum  be 
selected  where  the  decedent  had  his  domicil,  or  "where  the 
homestead  or  larger  part  of  the  estate  in  value  shall  be 
situated."  Brews.  Prac,  Vol.  II.,  §  1!).>0.  This  is  in  analogy 
to  the  Orphans' Court  practice.  See  Brews.  Prac,  Vol. 
IV.,  §  4805.  But  separate  suits  may  be  brought.  Brews. 
Prac,  Vol.  II.,  §  l'.»55.  See  also  Id.,  §§  1951,  1952,  1953,, 
1964,  1961  and  1979. 

The  proceedings  must  be  recorded.     Id.,  §  1944. 

A  partition  docket  is  kept.     Id.,  §  1945. 

The  bill  may  be  amended  by  adding  a  prayer  for  general 
relief.     Cowan's  Appeal,  16  Atl.  Rep.,  28  (1888). 
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§  5781.    Service  of  Bill  in  Partition. 

A  copy  of  the  bill  should  be  served  on  all  parties  in 
interest  who  can  be  served  within  the  jurisdiction.  Where 
residences  are  known,  the  service  should  be  either  person- 
ally or  on  an  adult  member  of  the  family  at  the  dwelling- 
house.  Service  on  one  not  an  adult  member  of  the  family, 
although  at  the  dwelling,  is  useless.  Service  on  an  adult 
member  of  the  family,  if  not  at  the  dwelling-house  ;  service 
on  clerks,  messengers,  etc.,  at  offices,  shops,  etc.,  are  all  of 
no  account. 

If  the  defendant  reside  out  of  the  jurisdiction,  leave  of 
the  court  must  he  obtained  to  serve  him  at  his  residence. 
This  is  fully  sketched  at  §§  5334-5336.  A  form  is  here 
given  for  that  purpose. 

§  5782.  Form  of  Petition  Alleging  Residence  of  Certain  De- 
fendants Beyond  the  Jurisdiction  and  Order  as  to 
Service. 

In  the  Common  Pleas  op  Wayne  County— In  Equity. 

No.        .  Term,  18 

Bill  foe  Partition. 

(Title  of  case.) 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  plaintifE,  A.  B. ,  above  named,  respectfully  shows  to  the  court  that 
the  defendant  is  without  the  jurisdiction  of  the  court ;  and  that  from 

all  the  knowledge  and  information  of  plaintiff  in  reference  thereto,  the 
place  where  the  said  defendant  resides  or  probably  may  be  found  is  as 
follows  ; 

The  plaintiflE  therefore  prays  that  an  order  may  be  made  directing  the 
service  of  process  on  said  defendant,  or  an  order  similar  to  the  require- 
ments of  such  process,  according  to  the  act  of  Assembly  in  such  case  made 
and  provided,  that  the  court  may  proceed  in  due  course  to  hear  and  deter- 
mine the  bill  of  complaint  filed  herein  by  the  plaintiff. 

(Signature.) 


Wayne  County,  ss.  : 

,  being  duly  sworn,  saith  that  the  matters  hereinbefore  set  forth 

are  true,  to  the  best  of  his  knowledge,  information  and  belief. 

(Signature.) 
Sworn  to  and  subscribed  before  me, 

this  day  of  1895. 
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DECREE. 

And  now,  ,  1895,  it  appearing  by  affidavit  that  the  defendant 

is  without  the  jurisdiction  of  the  court,  and  that  the  place  where  he 
resides,  or  probably  may  be  found,  is  as  follows,  viz.  : 

On  special  motion  of  the  plaintiff's  attorney  it  is  ordered  that  the  bQl 
of  complaint,  with  a  copy  of  this  order,  be  served  on  at  the  place 

aforesaid,  and  that  compliance  with  the  requirements  of  said  bill  be  made 
within  days  after  such  service  ;  and  that  any  further  process  or 

notice  required  in  the  cause  be  served  in  like  manner,  and  that  compliance 
with  the  requirements  thereof  be  made  within  the  like  period.  Affidavit 
of  service  to  be  made  before  any  officer  authorized  to  administer  an  oath. 

The  omission  of  the  Christian  name  of  a  defendant  in 
the  notice  by  publication  is  not  fatal.  Ins.  Co.  v.  Bank,, 
57  Pa.  St.,  388  (1868). 


§  5783.    Where  Defendant's  Besidence  is  Unknown. 

If  there  be  entire  ignorance  as  to  the  residence  of  the 
defendant,  service  can  be  made  by  publication. 

The  act  of  Assembly  and  the  practice  will  be  found  by 
reference  to  §§  1983-1986,  Brews.  Prac,  Vol.  11. ,  and  §  5334 
this  book. 


§  5784.    Form  of  Petition  for  Order  for  Service  by  Publication 
—Residence  Unknown,  and  Order  Thereon. 

In  the  Common  Pleas  of  Wayne  County— In  Equity. 

No.         .  Term,  1895. 

Bill  foe  Partition. 

(Title  of  case.) 

To  the  Honorable  the  Judges  of  said  Court : 

The  plaintiff,  A.  B.,  above  named,  respectfully  shows  to  the  court,  that 
the  defendant  cannot,  upon  diligent  inquiry,  be  found,  so  as  to  be 

personally  served  with  process  ;  and  that  plaintiff  has  no  information  with 
regard  to  probable  residence. 

The  plaintiff  thereof  prays  that  an  order  may  be  made  directing  the 
service  of  process  on  said  defendant,  or  an  order  similar  to  the  requirements 
of  such  process,  by  publication,  according  to  the  provisions  of  the  acts  of 
the  General  Assembly  in  such  case  made  and  provided  ;  that  the  court  may 
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proceed  in  due  course  to  hear  and  determine  the  bill  of  complaint   filed 
herein  by  plaintiff. 

(Signature.) 


Wayne  Countt,  ss.  : 

,  being  duly  sworn,  saith  that  the  matters  hereinbefore  set  forth 
are  true. 

(Signature.) 

Sworn  to  and  subscribed  before  me, 
this  day  of  1895. 

DECREE. 

Now  (date),  it  appearing  by  a£Eidavit,  to  the  satisfaction  of  the 
court,  that  the  defendant  cannot,  upon  diligent  inquiry,  be  found 

so  as  to  be  personally  served  with  process,  on  motion  by  plaintiff's 
solicitor  it  is  ordered  that  the  bill  of  complaint  be  served  on  the  said  de- 
fendant by  publication,  in  the  manner  prescribed  by  law,  for  six  successive 
weeks  in  one  newspaper  published  in  the  County  of  Wayne,  and  that  in 
default  of  an  appearance  within  after  the  last  publication  the  bill 

may  be  taken  pro  confesso;  and  that  any  further  process,  rule,  notice, 
order  or  decree  in  the  cause,  of  which  service  shall  be  required,  be  served 
on  the  said  defendant  in  like  manner,  with  the  like  period  of  for 

appearance  or  compliance. 

§  5785.    Where   Minors  are  Parties  in  Interest    and  must  be 
Served. 

The  method  of  service  will  be  found  in  Brews.  Prac, 
Vol.  II.,  §  1983. 

§  5786.    Guardian  ad  Litem. 

If  a  minor  is  a  party  in  interest  and  has  had  no  guar- 
dian appointed  to  care  for  his  estate,  a  guardian  ad  litem 
must  be  appointed  to  guard  the  interests  of  the  minor  in 
"the  proceeding. 

The  clerk  of  the  court  may  be  appointed  for  this  purpose. 
See  Brews.  Prac,  Vol.  II.,  §§  1988,  1989,  1990. 

"  Guardians  ad  litem  to  defend  a  suit  may  be  appointed 
by  the  court,  or  by  any  judge  thereof,  on  petition,  for  in- 
fants or  other  persons,  who  are  under  guardianship,  or 
otherwise  incapable  to  sue  for  themselves.     All  infants  and 
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•other  persons  so  incapable  may  sue  by  their  guardians,  if 
any,  or  by  their  jj/-oc7ie/»-  ami,  subject,  however,  to  such 
orders  as  the  court  may  direct,  as  to  security  or  otherwise, 
for  the  protection  of  such  infants  and  other  persons.  " 
Equity  Rule  II.,  §  7. 

§  5787.    Form   of  Petition  for  Appointment  of  a  Guardian  ad 
Litem  and  Decree. 

In  the  Common  Pleas  of  Waytste  County— In  Equity. 

No.         .  Term,  1895, 

Bill  foe  Partition. 

(Title  of  case.) 
To  the  Honorable  the  Judges  of  said  Court : 

The  plaintiff,  A.  B.,  above  named,  respectfully  shows  to  the  court,  that 
the  defendant  is  an  infant,  and  has  no  guardian.     The  plaintiff  there- 

fore pray  that  some  suitable  person  may  be  appointed  guardian  ad  litem  for 
said  infant. 

(Signature  of  petitioner.) 


Wayne  County,  ss.  : 

,  being  duly  sworn,  saitli  that  the  matters  hereinbefore  set  forth 
are  true,  to  the  best  of  his  knowledge  and  belief. 

(Signature  of  petitioner.) 

Sworn  to  and  subscribed  before  me, 
this  day  of  1895. 

DECEEE. 

Now  (date),  the  foregoing  petition  being  read,  on  motion  of  L.  M. 
pro  plaintiff,  is  appointed  guardian  ad  litem  of  the  said  , 

a  minor. 

The  court  has  power  to  require  security.  Brews.  Prac, 
Yol.  II.,  §  1990. 

§  5788.    Proceedings  Subsequent'  to  Filing  Bill  and  Service. 

The  defendant,  under  the  new  Equity  Rules,  must  appear 
and  demur  or  answer  within  fifteen  days  after  service. 
Pleas  are  abolished. 
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If  the  defendant  demur,  which  is  unusual  in  partition 
oases,  the  case  is  placed  on  the  next  equity  argument  list. 

If  he  file  an  answer  raising  a  question  of  law,  the  case 
may  be  argued  on  the  equity  argument  list. 

If  the  answer  be  merely  formal  or  raise  a  question  of 
fact  or  demand  proof  of  the  averments  of  the  bill,  the 
proper  practice  is  to  file  a  replication. 

If  no  answer  be  filed,  a  decree  pro  confesso  should  be 
entered  upon  filing  affidavit  of  service  of  the  bill. 

This  decree  may  be  entered  of  course  before  the  pro- 
thonotary. 

§  5789.    Form  of  Decree  Pro  Confesso. 

In  the  Common  Pleas  of  Wayne  County— In  Equity. 

No.        .  Term,  1895. 

Bill  fok  Partition. 

(State  the  title  of  the  case.) 

Decree  Pro  Confesso. 

Now,  18     ,  this  cause  coming  on  to  be  lieard,  and  it  appearing 

to  the  court  that  the  bill  of  complaint  has  been  duly  served,  and  that  the 
time  for  appearance  by  the  defendant  has  fully  expired,  and  that  no  appear- 
ance has  been  entered,  on  motion  of  counsel  for  the  plaintiff,  it  is  decreed 
that  the  bill  of  complaint  be,  and  the  same  is  hereby  taken  as  confessed,  by 
the  defendant ;  and  it  is  thereupon  further  decreed  that  partition  be  made 
of  the  lands  mentioned  in  the  bill  of  complaint,  among  the  parties  therein 
named,  in  proportion  to  their  respective  interests  therein  under  the  lavrs  of 
this  Commonwealth,  prescribing  the  manner  in  which  lands  and  tene- 
ments not  disposed  of  by  will  shall  be  divided.  And  the  cause  is  referred  to 
as  master,  to  divide  and  partition  the  said  lands  into  purparts,  and 
to  value  the  same,  and  to  ascertain  the  amounts  that  shall  be  paid  or  charged 
thereon  for  owelty,  or  which  ghall  be  paid  or  secured  to  the  parties  to  whom 
no  purparts  can  be  allotted  ;  and  after  such  partition  and  valuation  to 
award  and  allot  the  said  purparts  to  and  among  the  parties  entitled,  together 
with  the  sum  to  be  charged  thereon  and  payable  as  and  for  owelty  of  par- 
tition ;  and  if  said  lands  cannot  conveniently  be  divided  into  as  many  pur- 
parts as  there  are  parties  entitled,  to  award  and  allot  the  amount  or  sum  to 
be  paid  or  secured  to  them  respectively,  and  the  times  when  such  payments 
shall  be  made,  and  the  purparts  ovit  of  which  the  same  shall  be  payable ; 
and  if  said  lands  cannot  be  divided  without  prejudice  to  or  spoiling  the 
whole,  then  to  value  and  appraise  the  same.      The  master  to  give  the 
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like  notioe  to  the  parties  in  interest  as  is  required  in  proceedings  at  law  for 
partition. 

The  master  to  make  report  on  the  Monday  of 

(If  the  decree  pro  confesso  is  taken  against  all  the  defendants,  the  usual 
clauses  directing  partition  and  appointing  a  master  may  be  added.  But 
where  some  of  the  defendants  have  appeared  and  answered,  a  master  should 
not  be  appointed  until  all  parties  can  be  Included  in  the  decree.) 


(Endorsement. ) 

Name  of  Case,  Court,  Term,  No. 

Decree  Pro  Confesso. 

§  5790.    Denial  of  Title  of  Plaintiff. 

In  Orphans'  Court  proceedings  in  partition,  where  the  de- 
fendant denies  the  right  and  identity  and  title  of  plaintiff, 
the  court  will  direct  that  evidence  upon  the  claim  asserted 
be  heard  by  an  examiner,  and  if  the  testimony  be  regarded 
as  sufficient  to  justify  submission  to  a  jury,  an  issue  may 
be  awarded.  Armstrong's  Estate,  14  Phila.,  320  (ISSl)  ; 
Welch's  Appeal,  126  Pa.  St.,  297  (1889)  ;  Sampson's  Estate, 
4  Dist.  Eep.,  204  (1895). 

The  mode  of  proceeding  in  equity  would  seem  to  be  regu- 
lated by  the  new  equity  rule  relating  to  trial  by  jury  : 

After  a  case  in  equity  is  at  issue  upon  questions  of  fact,  either  party 
may  move  a  rule  upon  the  other  party  to  show  cause,  on  five  days'  notice, 
why  the  issues  of  fact,  or  some  of  them,  shall  not  be  tried  before  a  jury. 
K  on  the  return  of  the  rule  such  trial  be  awarded,  the  court  shall  frame  the 
issues  in  the  form  of  separate  questions.  The  verdict  rendered  shall  not  be 
general,  but  shall  consist  of  an  answer  to  each  question  so  submitted.  These 
answers,  made  to  inform  the  conscience  of  the  chancellor,  shall  not  be  bind- 
ing upon  him  in  any  case. 

§  5791.    Form  of  Answer  by  a  Guardian  where  Plain tift's  Eight 
is  Undisputed.. 

(Caption.) 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  answer  of  C.  D.,  a  minor,  one  of  the  defendants  named  in  the  bill 
of  complaint  by  A.  B.,  his  guardian,  respectfully  showeth  : 
37 
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I. 

I  have  no  knowledge  of  the  facts  set  forth  in  paragraphs  ,  but 

believe  the  same  to  be  true  ;  and  as  to  the  liens  upon  the  properties  set  forth 
in  said  bill,  I  pray  that  due  proof  thereof  be  made. 

II. 

I  do  not  defend  against  or  deny  the  right  of  plaintiff  to  have  partition 
as  set  forth  in  said  bill,  but  submit  myself  to  the  decree  of  the  court  in  the 
premises. 

CD., 
By  his  guardian, 
A.  B. 
(Affidavit  by  guardian  of  truth  of  matters  averred.) 

Gruardians  and  all  others  acting  in  a  representative 
capacity  should  file  short  answers  where  the  right  to  parti- 
tion is  not  opposed,  submitting  themselves  to  the  court, 
instead  of  permitting  a  judgment  against  them  by  default. 


§  5792.    Power  to  Decree  Partition  and  Appoint  a  Master  or  a 
Master  and  Commissioners. 

Whenever  a  bill  shall  hereafter  be  filed  in  any  court  having  the  juris- 
diction of  courts  of  equity,  in  cases  of  partition,  it  shall  be  lawful  for  the 
said  court,  after  a  decree  for  partition  shall  have  been  made,  to  refer  the 
cause  to  a  master  or  a  master  and  commissioner  to  decide  and  partition  the 
lands  and  tenements  into  purparts,  and  to  value  the  same  and  to  ascertain 
the  amounts  that  shall  be  paid  or  charged  thereon  for  owelty,  or  which  shall 
be  paid  or  secured  to  the  parties  to  whom  no  purparts  can  be  allotted  in  the 
manner  now  authorized  by  law,  under  writs  of  partition  issued  out  of  the 
oourts  of  common  law.     Act  of  July  7,  1885,  §  2  (P.  L.,  257). 

The  interlocutory  order  may  be  made  in  vacation  as  well 
.as  in  term  time,  and  at  chambers  as  well  as  in  court. 
Equity  Rule  XIII. ,  §70. 

The  courts  may  appoint  standing  masters  in  chancery  in  their  respet?- 
tive  jurisdictions,  and  they  may  also  appoint  a  master  pro  haxi  vice  in  any 
particular  case.  The  compensation  to  be  allowed  to  every  master  in  chan- 
cery for  his  services  in  any  particular  cause  shall  be  fixed  by  the  court  in 
its  discretion,  having  regard  to  all  the  circumstances  thereof,  and  the  com- 
.pensation  shall  be  charged  upon  and  borne  by  such  of  the  parties  in  the  cause 
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as  the  court  shall  direct.  The  master  shall  not  retain  his  report  as  security 
for  his  compensation  ;  but  when  the  compensation  is  allowed  by  the  court, 
he  shall  be  entitled  to  an  attachment  for  the  amount  against  the  party  who 
is  ordered  to  pay  the  same,  if,  upon  notice  thereof,  he  does  not  pay  it  within 
the  time  prescribed  by  the  court.     Equity  Rule  XII.,  §  63. 

The  new  Equity  Eules,  in  abolishing  the  office  of  master, 
expressly  reserve  "  proceedings  where  decrees  or  interlocu- 
tory orders  are  to  be  executed  or  their  execution  supervised 
1)}'  an  officer  of  the  court,  as  in  partition,  the  sale  of  real 
estate,  the  execution  of  deeds  and  the  like." 


§  5793.    Form   of  Interlocutory  Decree   Appointing  Master  in 
Partition. 

(Caption.) 

And  now  (date),  this  cause  came  on  to  be  heard  on  bill,  answer  and 
replication  ;  and  on  due  consideration  thereof  it  is  on  motion  of  ,  pro 

plaintiffs,  ordered  and  decreed  as  follows  : 

That  a  partition  be  made  of  the  real  estate,  hereditaments  and  premises 
in  question  described  in  the  bill,  situate  in  the  County  of  Philadelphia  and 
■County  of  Delaware,  State  of  Pennsylvania,  among  the  plaintiffs  and  de- 
fendants ;  and  it  is  further  ordered  and  decreed  that  the  cause  be  referred  to 
,  Esq.,  as  master  in  partition,  to  value  the  said  real  estate  and  divide 
.and  make  partition  thereof  into  shares  and  purparts  according  to  the  shares 
and  interests  of  the  respective  parties  thereto,  if  the  same  can  be  divided 
-without  prejudice  to  the  interests  of  the  said  parties  respectively,  or  without 
prejudice  to  or  spoiling  of  the  whole  of  the  said  estate,  and  to  ascertain  the 
sum  or  sums  which  shall  be  charged  or  paid  thereon  for  owelty,  or  which 
shall  be  paid  or  secured  to  the  parties  to  whom  no  purpart  may  be  allotted 
in  the  manner  now  authorized  by  law  under  writs  of  partition  at  common 
law. 

And  if  the  master  shall  find  that  such  partition  and  division  can  be  made 
either  of  the  whole  of  the  said  real  estate  or  of  any  part  thereof,  then  upon 
such  valuation  and  partition  to  award  and  allot  the  said  purparts  to  and 
among  the  parties  severally  and  respectively  entitled  thereto,  together  with 
the  sums  so  charged  thereon  and  payable  as  and  for  owelty  of  partition. 

And  if  the  premises  cannot  be  conveniently  divided  and  parted  into  as 
-many  purparts  as  there  are  parties  entitled,  to  award  and  allot  the  amount 
or  sum  to  be  paid  or  secured  to  them  respectively,  and  the  times  when  such 
payments  shaU.  be  made  and  the  purparts  out  of  which  the  same  shall  be 
payable.  And  if  the  master  shall  find  that  the  said  real  estate  cannot  be 
divided  without  prejudice  to  or  spoiling  the  whole,  then  to  value  the  same  ; 
and  if  the  parties  shall  refuse  to  take  the  same  at  the  valuation,  then  to  apply 
to  the  court  for  leave  to  make  sale  thereof  at  public  auction,  giving  the  like 
notice  as  is  required  in  sales  under  proceedings  in  partition  at  common  law. 
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§  5794.    When  Master  Appointed,  he  cannot  be  Summarily  Dis- 
missed. 

In  Gibbons'  Appeal,  104  Pa.  St.,  591  (1883),  a  master  in 
partition  was  summarily  dismissed  and  a  new  master  ap- 
pointed upon  an  ex  parte  hearing. 

Mr.  Justice  Tkunkey  said  :  "  The  power  of  the  court  to 
appoint  or  remove  a  master  is  unquestioned,  but  the  pro- 
ceeding must  be  in  accord  with  the  rules  in  equity  pre- 
scribed by  the  Supreme  Court.  These  rules  cannot  be 
suspended  by  the  Court  of  Common  Pleas,  nor  can  that 
court  adopt  others  inconsistent  therewith.  It  has  not  been 
contended,  nor  could  it  well  be,  that  the  motion  or  petition 
was  of  course.  To  lay  down  a  clear  rule  defining  such 
motions  as  may  be  made  ex  parte,  and  distinguish  them 
from  such  as  require  notice,  has  been  said  to  be  impossible. 
Special  applications  concerning  the  proceedings  in  the 
cause,  not  regulated  either  by  the  general  order  or  by  any 
clearly  defined  rule  of  practice,  must  always  be  made  upon 
notice.  *  *  *  After  a  cause  has  been  referred  to  a  master, 
it  cannot  be  withdrawn  from  that  master  without  an  order 
of  the  court,  and  such  an  order  will  not  be  made  unless  on 
very  special  occasions,  such  as  the  incapacity  of  the  master 
from  illness  to  attend  to  the  business,  which,  to  justify  such 
removal,  must  be  shown  to  be  a  very  urgent  nature.  *  *  * 
Frequently,  in  this  State,  the  court  appoints  a  master  pro 
hac  vice  in  the  particular  case,  and,  perhaps,  less  urgent 
reasons  would  induce  his  removal  and  the  appointment  of 
another.  But  where  the  cause  is  not  referred  to  a  standing 
master  the  reason  would  seem  to  be  stronger  for  giving  all 
the  parties  an  opportunity  to  be  heard.  Upon  full  hearing, 
the  court  may  not  find  grounds  for  dismissing  the  master, 
and  in  case  of  dismissal  may  be  better  advised  respect- 
ing the  making  of  a  new  appointment.  And  where 
such  opportunity  was  not  given,  the  newly-appointed 
master  may  do  important  acts,  such  as  selling  prop- 
erty, without  the  knowledge  of  any  of  the  interested 
parties,  save  those  who  were  instrumental  in  procuring 
the  change." 
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§  5795.    Notice  to  Master  of  Appointment. 

Whenever  any  reference  of  any  matter  is  made  to  a  master  to  examine 
and  report  thereon,  the  party  at  whose  instance  or  for  whose  benefit  the 
reference  is  made  shall  cause  the  same  to  be  presented  to  the  master  for  a 
hearing  within  ten  days  after  the  day  when  the  reference  was  made.  If  he 
shall  omit  to  do  so,  the  adverse  party  shall  be  at  liberty  forthwith  to  cause 
proceedings  to  be  had  before  the  master,  at  the  costs  of  the  party  procuring 
the  reference.     Equity  Rule  XII.,  §  63. 

The  master  takes  his  oath  before  the  prothonotary  and 
secures  his  certificate. 

§  5796.    Notice  to  Parties. 

Upon  every  such  reference  it  shall  be  the  duty  of  the  master,  as  soon 
as  he  reasonably  can  after  the  same  is  brought  before  him,  to  assign  a  time 
and  place  for  proceeding  in  the  same,  and  to  give  due  notice  thereof  to  each 
of  the  parties  or  their  solicitors  ;  and  if  either  party  shall  fail  to  appear  at 
the  time  and  place  appointed,  the  master  shall  be  at  liberty  to  proceed  ex 
parte,  or  in  his  discretion  to  adjourn  the  examination  and  proceedings  to  a 
future  day,  giving  notice  to  the  absent  party  or  his  solicitor  of  such  adjourn- 
ment ;  and  it  shall  be  the  duty  of  the  master  to  proceed  with  all  reasonable 
diligence  in  every  such  reference,  and  with  the  least  practicable  delay,  and 
either  party  shall  be  at  liberty  to  apply  to  the  court,  or  a  law  judge  thereof, 
for  an  order  to  the  master  to  speed  the  proceedings,  and  to  make  his  report, 
ajid  to  certify  to  the  court  or  judge  the  reasons  for  any  delay.  Equity  Rule 
XII.,  §  64. 

No  advertisement  of  the  time  and  place  of  tlie  meeting 

is  necessary. 

§  5797.    Proceedings  before  Master. 

The  master  shall  regulate  all  proceedings  in  every  hearing  before  him 
upon  every  such  reference  ;  and  he  shall  have  fuU  authority  to  examine  the 
parties  in  the  cause,  upon  oath,  touching  all  matters  contained  in  the  ref- 
erence ;  and  also  to  require  the  production  of  aU  books,  papers,  writings, 
vouchers  and  other  documents  applicable  thereto,  where,  by  the  principles 
of  courts  of  chancery,  the  production  of  them  may  be  compelled,  and  also 
to  examine  on  oath,  viva  voce,  all  witnesses  produced  by  the  parties  before 
him,  and  to  order  the  examination  of  other  witnesses  to  be  taken,  under  a 
commission  to  be  issued  upon  his  certificate  by  the  prothonotary  ;  and  also 
to  direct  the  mode  in  which  the  matters  requiring  evidence  shall  be  proved 
before  him ;  and  generally  to  do  all  other  acts  and  direct  all  other  inquiries 
and  proceedings  in  the  matters  before  him  which  he  may  deem  necessary 
and  proper  to  the  justice  and  merits  thereof,  and  the  rights  of  the  parties. 
Equity  Rule  XII.,  §65. 
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The  burden  of  proof  rests  upon  plaintiff  to  establish  the 
co-tenancy  and  his  interest  and  title. 

Oral  statements  based  upon  examination  of  records  are 
insufficient. 

The  deeds  or  muniments  of  title  should  be  produced. 

All  questions  concerning  title  and  the  proportions  of  the 
parties  in  interest  should  be  settled. 

Experts  should  be  examined  as  to  the  value  of  the  prop- 
erties. 

The  improvements  upon  each  property  and  the  incum- 
brances, as  mortgages  and  ground- rents,  etc.,  etc.,  should 
be  proved.  The  master  may  require  a  statement  and 
testimony  as  to  the  rentals  of  the  properties,  the  subject  of 
partition. 

All  testimony  to  be  offered  in  opposition  to  the  share  or 
right  or  title  Of  any  party  in  interest  should  be  presented 
before  the  interlocutory  decree. 

All  equities  which  grow  out  of  the  relation  of  the  parties 
to  the  common  property  must  be  considered  and  adjudged. 

The  master  should  view  the  properties  himself,  and 
satisfy  himself  by  the  records  that  the  title  to  the  realty 
was  in  the  decedent  at  his  death,  and  that  the  incum- 
brances against  the  properties  are  correctly  recited. 


And  the  said  master,  after  such  partition  and  valuation  has  been  made,, 
shall  award  and  allot  the  said  purparts  to  and  among  the  parties  entitled, 
together  with  the  sum  to  be  charged  thereon  and  payable  as  and  for  owelty 
of  partition  ;  and  when  the  premises  cannot  conveniently  be  divided  into 
as  many  purparts  as  there  are  parties  entitled,  to  award  and  allot  the 
amount  or  sum  to  be  paid  or  secured  to  them  respectively,  and  the  times 
when  such  payments  shall  be  made,  and  the  purparts  out  of  which  the  same 
shall  be  payable.     Act  of  July  7,  1885,  §  2  (P.  L.,  257). 


§  6798.    When  Commissioners  Appointed. 

The  more  frequent  practice  is  to  commit  the  partition  to  a 
master,  but  in  some  cases  commissioners  are  also  appointed. 
The  number  is  usually  two  or  three.  The  commissioners 
are  appointed,  like  the  master,  by  the  court.  Sometimes 
the  court  will  appoint  on  the  nomination  of  the  plaintiff  or 
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by  agreement  of  the  parties.  Before  entering  upon  their 
duties  the  commissioners  should  be  sworn  or  affirmed  by 
the  master.     Oratz  v.  Lex,  4  Brews.,  295  (1865). 

The  commissioners  do  not  ascertain  the  interest  and 
proportion  of  the  parties.  This  is  done  by  the  master.  The 
commissioners  value  the  property  and  make  the  allotments. 
Agar  v.  Fairfax,  IT  Ves.,  543  (1811) ;  Phelps  v.  Oreen,  3 
Johns.  Chanc,  304  (1818)  ;  Oratz  v.  Lex  {supra)  ;  Kelsey 
V.  Church,  4  Central  Eep.,  99  (1886). 

They  also  report  as  to  the  improvements. 

The  master  ascertains  the  incumbrances  and  liens. 

All  the  commissioners  should  be  present  at  the  various 
meetings. 

In  case  of  death,  resignation  or  removal  for  cause,  the 
court  may  fill  the  vacancy  by  new  appointment. 

The  commissioners  should  enter  upon  and  examine  the 
properties  and  make  fair  allotment  thereof,  and  distinguish 
such  allotments  by  certain  metes  and  bounds. 

They  may  make  division  and  such  regulations  for  the 
use  and  enjoinment  of  the  several  parts  as  to  secure  to  all 
an  equal  partition. 

Their  first  duty  consists  in  ascertaining  whether  or  not 
an  actual  partition  can  be  made,  and  if  they  find  a  division 
prejudicial  or  impracticable  they  so  report.  The  facts  upon 
which  such  a  conclusion  is  based  should  be  stated. 

If  the  property  can  be  parted  they  allot  the  several 
shares  to  the  respective  parties.  This  is  a  matter  of  dis- 
cretion.    They  may  employ  a  surveyor  if  necessary. 

It  would  seem  that  in  making  the  allotments  the  surface 
cannot  be  divided  from  the  mines  underneath  and  each  be 
regarded  as  a  purpart.  Christy's  Appeal,  110  Pa.  St.,  543 
(1885). 

They  may  divide  the  property  and  award  the  owelty. 
As  a  general  rule  the  majority  control.  But  if  they  be 
unable  to  agree  on  a  division  or  allotment,  they  may  make 
separate  returns. 

After  the  completion  of  their  duties  the  commissioners 
must  report  to  the  court  all  proceedings  had  before  them 
and  what  they  have  done.     The  report  should  set  forth  the 
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subject-matter  of  the  partition  and  the  allotments  should 
be  specifically  designated  and  described. 

The  testimony  should  be  set  forth  so  that  the  court  may 
be  satisfied  as  to  the  correct  conclusion. 

The  report  must  be  signed,  annexed  to  the  commission 
and  returned  to  the  court. 

The  commissioners'  duties  end  with  the  filing  of  the 
interlocutory  report. 

The  master  prepares  and  files  the  interlocutory  report. 

He  signs  it  with  the  commissioners. 

If  no  sale  be  necessary  and  a  partition  can  be  effected, 
he  should  prepare  his  order  for  searches,  and  take  them  out 
to  ascertain  with  what  each  share  is  charged. 

If  a  sale  be  necessary  he  may  prepare,  or  the  plaintiff's 
solicitor  may  prepare,  the  order  for  sale. 

The  master  executes  it  and  makes  return  thereto. 

If  a  master  be  appointed  without  commissioners  he  per- 
forms the  duties  of  valuing  and  allotting. 

§  5799.    Eule  to  Accept  or  Refuse. 

The  master  affords  the  parties  an  opportunity  to  take 
the  property  at  its  valuation,  where  the  same  cannot  be 
divided,  and  if  they  refuse,  he  so  reports  and  a  sale  is  then 
necessary. 

He  may  designate  to  each  a  specific  part. 

Where  the  property  can  be  allotted,  the  parties  to  whom 
the  allotments  are  made  cannot  decline  to  take  the  same 
and  compel  the  master  to  recommend  a  sale,  merely  because 
they  desire  to  take  their  shares  in  cash.  A  sale  can  only  be 
requested  where  the  property  cannot  be  divided  without 
prejudice  to  or  spoiling  the  whole,  and  all  the  parties  have 
refused  to  take  it  at  its  valuation.  SprouUe  v.  Bratton, 
G.  P.  3  of  Phila.,  June  Term,  1892,  No.  736,  MS. 

It  should  be  remembered  that  each  purpart  is  held  subject 
to  incumbrance  created  by  the  predecessor  in  the  title. 
Brews.  Prac,  Vol.  II.,  §  2040. 

The  power  thus  reposed  in  the  master  permits  him  to 
allot  to  a  tenant  the  purpart  upon  which  he  has  put  valu- 
able improvements. 
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If  the  allotments  are  objected  to,  exceptions  may  be  filed 
and  the  findings  of  the  master  reviewed  by  the  court. 

The  master  may  charge  any  share  with  owelty  in  favor 
■of  another,  and  if  he  is  unable  to  allot  a  portion  of  the  estate, 
and  the  parties  refuse  to  take  it  at  the  valuation  put  upon 
it  by  the  master,  he  may  so  report  to  the  court  and  ask  for 
an  order  of  sale. 

When  the  report  is  prepared  he  sends  notice  to  all  the 
parties  in  interest  that  the  report  is  at  his  office,  and  that 
.said  parties  must  within  a  certain  time  (usually  ten  days) 
accept  or  refuse  the  property,  which  cannot  be  divided, 
.at  its  valuation.  If  said  parties  shall  not  then  take  action, 
it  shall  be  construed  a  refusal  to  take  at  the  valuation. 

The  opinion  of  Judge  White  (Indiana  Co.),  Honnettv. 
Thompson,  37  P.  L.  J.  (N.  S.),  103  (1889),  contains  many 
valuable  suggestions  as  to  the  duties  of  the  master. 

§  5800.    "Widow's  Share. 

On  a  partition  in  equity  the  share  of  a  widow  refusing  to 
take  under  the  will  cannot  be  set  out  by  metes  and  bounds  ; 
she  must  go  into  the  Orphans'  Court.  Collins  v.  Dougherty, 
2  Luzerne  Legal  Register,  194  (1873) ;  McNicMe  v.  Henry, 
8  Phila.,  87  (1871).     See  Chapter  on  "Dower  "  in  this  book. 

§  5801.    Owelty. 

The  law  cannot  contemplate  the  injustice  of  taking 
property  from  one  person  and  giving  it  to  another  without 
equivalent  or  security  for  it ;  and  hence  when  property  is  of 
such  a  character  that  it  cannot  be  equally  divided  without 
impairing  the  value  of  all  the  portions,  it  will  be  divided 
into  shares  of  unequal  value  and  the  inequality  corrected 
by  means  of  a  charge  or  lien  upon  the  more  valuable  parts 
in  favor  of  the  less  valuable  parts.  This  creates  a  lien  upon 
ihe  purpart  against  which  it  is  decreed.  It  can  be  en- 
forced by  proceedings  in  rem.     See  Brews.  Prac,  Vol.  II., 

I  2041. 

Owelty  of  partition  constitutes  a  first  lien  on  the  purpart 
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of  a  tenant  in  common,  and  is  entitled  to  priority  over  a. 
mortgage  of  an  undivided  interest.  ReedY.  Trust  Co.,  IIS^ 
Pa.  St.,  674  (1886)  ;  Bank's  Appeal,  99  Pa.  St.,  149  (1881). 


§  5802.    Form  of  Master's  Interlocutory  Report. 

In  the  Court  of  Common  Pleas  of,  County. 

Term,  1895.  No. 

(Caption.) 

Master's  Interlocutory  Beport. 

The  master  appointed  (date)  by  your  honorable  court  to  make  partition 
of  the  real  estate  in  plaintiff's  biU  described,  respectfully  reports  : 

That  having  given  due  notice  of  the  time  and  place  of  meeting  for  the' 
purpose  of  his  appointment  on  (date)  at  (place)  in  the  City  of  ,  he  was. 

then  and  there  attended  by  (here  state  counsel,  and  parties  in  interest  who- 
were  present).     Subsequent  meetings  were  held  by  adjournment  on 
The  real  estate  which  is  the  subject  of  this  partition  consists  of  in- 

said  county. 

From  the  testimony  taken  before  your  master,  as  ■well  as  his  personal, 
view  of  the  premises,  he  has  fixed  the  valuation  of  said  realty  as  hereafter 
set  forth.  The  improvements  and  incumbrances  are  also  here  stated. 
a.  (No.  '    Street)  (description).     Note. — On  the  above  is  erected 

(state  incumbrances,  if  any). 

This  house  and  lot  your  master  values  at  $  (And  so  proceed  with 

each  property  in  the  order  it  appears  in  the  bill.) 

Your  master  further  reports  to  your  honorable  court  that  the  title  to- 
the  said  real  estate  set  forth  in  plaintiff's  bill  is  now  vested  in  the  following 
named  persons  whose  undivided  interests  are  as  follows  :  (here  state  names- 
and  proportions.) 

(If  there  has  been  testimony  as  to  other  matters  the  report  should  state : 
(1)  The  testimony ;  (2)  the  findings  of  fact ;  (3)  the  conclusions  of  law.) 

(If  the  property  can  be  allotted  among  the  parties  without  a  sale,  the- 
master  may  allot  to  B.  the  property  a.,  etc.,  etc.  ;  he  may  charge  with 
owelty  ;  he  may  apportion  part  and  report  the  balance  should  he  sold,  as  it 
cannot  be  divided.     Follow  the  terms  of  the  order  of  appointment.) 

Your  master  would  further  report  that  upon  careful  consideration  of 
the  matter,  the  said  premises  cannot  be  divided  without  prejudice  to  or 
spoiling  the  whole,  and  the  parties  in  interest  have  refused  to  take  the 
same  at  the  valuation  fixed  by  the  master. 

Respectfully  submitted, 
■L.  M., 
Master.. 
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(There  should  be  attached  to  the  report  the  notice  of  flhng  the  report, 
the  acceptance  of  service  of  notice  of  fihng  the  report  by  counsel  and  par- 
ties not  represented  by  counsel,  and  "the  refusal  to  take  said  real  estate 
described  in  said  report  or  any  part  thereof  at  the  valuation  therein  con- 
tained.") 

In  some  counties  the  parties  do  not  refuse  to  take 
before  the  master.  In  such  cases  the  report  varies  from 
the  form  already  given. 


§  5803.    Another  Form  of  Master's  Interlocutory  Report. 

In  the  Common  Pleas  op  Wayne  County— In  Equity. 

No.        .  Term,  1898. 

Bill  for  Partition. 

(State  the  title  of  the  case.) 

Interlocutory  Report  op  Master, 

To  the  Honorable  the  Judges  of  said  Court : 

The  undersigned  master  in  the  above-stated  cause  respectfully  submits- 
the  following  report : 

1.  That  having  given  due  notice,  according  to  law,  to  all  the  parties, 
he  did,  on  the  day  of  18  ,  proceed  to  perform  the  duties  of 
said  appointment,  commencing  at  o'clock  m.,  and  viewed 
the  land  described  in  the  plaintiff's  bill  of  complaint. 

2.  The  interests  of  the  parties  are  as  follows  : 

3.  That  in  his  opinion  the  said  land  cannot  be  divided  without  prejudice- 
to  or  spoiUng  the  whole ;  and  that  he  values  and  appraises  the  same  at  the 
sum  of  dollars. 

Master. 

§  5804.    Form  of  Rule  on  all  Parties  to  Accept  or  Refuse. 

In  the  Court  or  Common  Pleas  op  Wayne  County — In  Equity. 


Term  18     .  No. 
Bill  for  Partition. 


(State  the  case.) 


Now,  18     ,  a  rule  is  granted  on  the  parties  to  appear  on  the 

Monday  of  next,  at  o'clock  M.,  and  accept  or 

refuse  the  land  at  the  valuation  and  appraisement  reported  by  the  mas- 


588  PAETITION. 

ter,  to  wit :  dollars,  or  offer  in  writing  a  higher  price  therefor  above 

the  valuation  reported,  or  show  cause  why  the  land  shall  not  be  sold  on 
their  neglect  or  refusal  to  accept  the  same. 


(Endorsement.) 

Name  of  Parties,  Court,  Term,  No. 

Rule  to  Accept  oe  Refuse,  etc. 

§  5805.    Notice  of  Filing  Report— Exceptions. 

No  exceptions  will  be  received  to  the  report  of  any  master,  unless  the 
party  excepting  has  filed  the  same  with  the  master,  by  whom  the  report 
has  been  made,  whose  duty  it  shaU  be,  on  such  exception  being  filed,  to  re- 
examine the  subject  and  amend  his  report,  if  in  his  opinion  such  exceptions 
are  in  whole  or  in  part  well  founded.  And  in  order  to  give  all  parties  in 
interest  an  opportunity  of  entering  such  exception,  no  master  shall  file  his 
report  until  ten  days  after  he  has  notified  to  the  parties  his  intentions  so  to 
do  on  a  day  designated,  and  giving  them  an  opportunity  of  having  access  to 
such  report.  On  the  hearing  of  the  question  of  confirming  or  setting  aside 
the  master's  report,  the  party  excepting  thereto  sliall  be  confined  to  the  ex- 
ception made  by  them  before  the  master,  according  to  the  previous  requisi- 
tion of  this  rule  ;  reserving  to  the  court,  however,  the  power  of  committing 
the  report  again,  should  justice  require  it.  On  the  return  of  the  master's 
final  report,  or  at  such  time  as  may  be  established  by  the  rules  of  the  par- 
ticular court,  either  party  may  set  down  the  cause  for  hearing  on  the  next 
equity  argument  list,  provided  that  at  least  four  days  shall  intervene  ;  but 
if  no  exceptions  be  filed  as  thus  provided,  the  report  shall  be  confirmed  at 
the  expiration  of  twenty  days  succeeding  the  day  on  which  it  shaU  have 
been  filed.    Equity  Rule  XII.,  §  69. 


§  5806.    Confirming  Report— Setting  it  Aside. 

It  shall  be  the  duty  of  the  court,  upon  the  report  of  the  said  master  or 
master  and  commissioners  being  returned,  to  examine  the  same  ;  and  it 
fihaU  be  lawful  for  the  court  to  refer  the  same  for  alteration  or  correction, 
or  to  set  aside  the  report  and  direct  a  new  partition  and  valuation  ;  and 
when  such  report  shall  be  approved,  to  confirm  the  same  and  direct  con- 
veyances to  be  made  whenever  such  conveyances  are  requisite  for  the  pur- 
pose of  vesting  a  complete  legal  title  to  the  purparts  in  the  parties  to  whom 
the  same  shall  be  allotted.     Act  of  July  7,  1885,  §  3  (P.  L.,  257). 


§  5807.    Decree   Confirming  Partition— Decree  Confirming  Re- 
port. 

Whenever  a  decree  confirming  a  partition  as  aforesaid  shall  have  been 
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or  shall  be  made,  such  decree  shall  have  the  same  effect  as  a  judgment  of" 
a  court  of  law  In  like  cases,  that  the  partition  remains  firm  and  stable  in. 
vesting  the  title  to  the  purparts  in  the  parties  respectively  and  in  severalty, 
to  whom  such  purparts  shall  have  been  or  shall  be  allotted.  Act  of  July- 
7,  1885,  §4  (P.  L.,257). 


It  is  usual  to  wait  thirty  days  for  the  confirmation  of 
the  interlocutory  report  (if  no  exception  be  filed)  before 
the  order  of  sale  is  secured.  In  such  case  the  absolute 
confirmation  should  be  noted  upon  the  report.  If  the 
master  allot  the  property  among  the  parties  and  the  court 
approve  the  report,  at  the  proper  time  a  formal  decree 
should  be  presented  to  the  court  for  approval,  embracing 
the  findings  of  the  master.  The  allotments  should  be  fully 
described  by  metes  and  bounds  and  the  persojis  designated 
to  whom  they  are  made.  If  owelty  be  charged  it  should  be 
charged  in  favor  of  a  specific  person  and  against  a  specific 
purpart,  and  the  time  when  the  payments  shall  be  made- 
should  be  designated,  and  an  order  as  to  costs  should  be 
included. 

The  decree  in  partition  may  direct  certain  interest  to  be 
paid  the  plaintiff  as  tenant  by  the  curtesy,  or  as  dower. 
Cleman's  Appeal,  11  Atl.  Eep.,  559  (1887)  ;  Haudenschield 
V.  Haudenschield,  5  Central  Rep.,  702  (1886). 

It  may  be  noted  that  either  party  may  except  to  the- 
interlocutory  report  and  is  entitled  to  be  heard  on  the 
equity  argument  list. 

§  5808.    Appeal  &om  Interlocutory  Decree. 

Christy's  Appeal,  110  Pa.  St.,  538  (1885),  was  a  partition 
proceeding  brought  in  the  Orphans'  Court.  It  was  there 
held  that  no  appeal  would  lie  from  the  order  awarding  the 
inquest,  but  that  the  decree  confirming  the  inquisition  and 
granting  a  rule  to  accept  or  refuse  was  a  final  decree. 

By  analogy,  it  would  seem  that  in  equity,  upon  the  con- 
firmation of  the  master's  interlocutory  report,  whether  the 
property  be  divided  or  recommended  to  be  sold,  an  appeal 
should  lie.     See  Brews.  Prac,  Vol.  II.,  §  2008. 
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§  5809.    As  to  Deeds  where  Piirparts  Allotted. 

No  deed  is  necessary  for  carrying  into  effect  a  decree  in 
partition  confirming  the  allotments.  Griffith  v.  Phillips, 
3  Grant,  381  (1861). 

The  final  decree  sufficiently  vests  the  title  to  the  purparts 
in  the  parties  to  whom  they  are  respectively  allotted.  The 
'decree  should  specifically  award  the  several  purparts  by 
metes  and  bounds  to  the  several  parties.  Wittmer  v. 
Bauer,  14  W.  N.,  304  (1882). 

The  court  may,  however,  decree  a  conveyance  where 
the  parties  have  but  equitable  titles  and  are  entitled  to 
have  the  legal  title  conveyed  to  them.  Oratz  v.  Lex,  4 
Brews.,  292  ;  6  Phila.,  183  (1865). 

§  5810.    Power  to  Decree  Sale— Notice— Duties  of  Master. 

The  courts  of  common  pleas  have  jurisdiction  to  decree 
the  sale  of  real  estate  under  the  Price  Act,  whenever  in 
proceedings  in  partition  in  equity  it  shall  appear  that  real 
estate  cannot  be  divided  without  prejudice  to  the  interests 
of  the  owners.     Act  of  April  18,  1853,  §§  1,  2  (P.  L.,  503). 

Whenever  a  bill  shall  hereafter  be  filed  in  any  court  having  equitable 
jurisdiction  in  oases  of  partition,  and  the  master  or  the  master  and  commis- 
sioners, to  whom  the  proceedings  have  been  or  may  be  referred,  have  re- 
ported or  shall  hereafter  report  that  the  lands  or  tenements  cannot  be 
divided  without  prejudice  to  or  spoiling  the  whole,  and  the  parties  have 
refused  or  shall  hereafter  refuse  to  take  the  same  at  the  valuation,  then  it 
shall  be  the  duty  of  the  said  court  to  order  the  master  to  make  sale  thereof 
at  public  auction,  giving  the  like  notice  that  is  required  in  sales  under  pro- 
ceedings in  partition  in  the  common-law  courts.  Act  of  July  7,  1885,  §  5 
(P.  L.,  257). 

The  Act  of  May  22,  1895,  provides  that  a  private  sale  may 
be  had  in  a  proper  case  and  subject  to  confirmation  by  the 
court. 

The  necessary  notice  in  sales  in  partition  is  prescribed  by 
the  Act  of  April  11,  1799,  §  2,  cited  at  length  in  Brews.  Prac, 
Vol.  II.,  §  1922.     See  also  Id.,  §  2042. 

In  partition  in  equity  the  settled  policy  of  the  law  has 
been  to  permit  a  sale  only  in  those  cases  where  the  premises 
•cannot  be  divided  without  prejudice  to  or  spoiling  the  whole 
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and  the  parties  in  interest  refuse  to  take  at  the  valuation. 
Both  of  these  conditions  must  concur  in  order  to  authorize 
a  sale.  SprouUe  et  al  v.  Sratton  et  al.,  C.  P.  No.  3  of 
Phila.  Co.,  June  Term,  1892,  No.  736,  MS. 

It  is  the  usual  practice  for  the  master  to  secure  the  order 
of  sale.  He  selects  his  auctioneer,  who  advertises  the  sale 
and  issues  the  handhihs  as  required  by  law.  The  sale  is  a 
public  one. 

It  is  usual  for  each  purchaser  at  the  sale  to  make  a  de- 
posit as  advertised  in  the  handbills.  The  master  settles  with 
the  auctioneer,  secures  the  fund,  and  holds  it  until  the  ab- 
solute confirmation  of  his  report. 


5811.    Form  of  Order  of  Sale. 

In  the  Court  of  Common  Pleas  of  Wayne  County. 

Partition  in  Equity. 

(Name  of  plaintiff) 

V.  ]■  Term,  1894.     No. 


(name  of  defendant). 


Order  of  Sale. 


And  now,  1894,   it  appearing  to  the  court  that  the  master's 

interlocutory  report  was  filed  on  the  day  of  1894,  and  was 

absolutely  confirmed  on  the  day  of  1894,  and  that  the  real 

estate  cannot  be  divided  without  prejudice  to  or  spoiling  the  whole,  and 
that  all  parties.in  interest  have  refused  to  take  the  same  or  any  part  thereof 
at  the  valuations  put  thereon  by  the  master,  it  is  on  motion  of  , 

pro  plaintiff,  ordered  and  decreed  that  the  said  master,  ,  Esq. ,  expose 

to  sale  at  public  auction  in  Philadelphia  after  due  notice  according  to  law 
the  said  real  estate  which  is  described  as  follows  :  (here  insert  descriptions 
of  properties  which  should  follow  the  order  in  the  bill,  and  each  should  be 
designated  by  a  letter  or  numeral  as  in  the  bill.) 

And  the  said  master  shall  make  return  thereof  to  the  court  for  approval 
and  confirmation. 

(Signature  of  judge.) 


Where  the  parties  have  refused  to  take,  etc.,  in  court, 
1  liG  following  may  be  used  : 
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§  5812.    Form  of  Order  of  Sale. 

In  the  Cottkt  op  Common  Pleas  of  Wayne  CotrNTY— In  Eqtiity. 


Term,  1895.     No. 
Bill  fob  Partition. 


(State  the  title  of  case.) 


Now,  18    ,  the  parties   being  severally  called,   to  accept  or 

refuse  the  land  at  the  valuation  and  appraisement  reported  by  the  master, 
or  offer  in  writing  a  higher  price  therefor  above  the  valuation  reported,  or 
show  cause  why  the  land  should  not  be  sold  on  their  neglect  or  refusal  to 
accept  the  same,  and  none  of  the  parties  thereupon  appearing,  and  proof 
being  made  of  due  service  of  the  rule  heretofore  granted  to  accept  or  refuse, 
etc.,  it  is  decreed  that  the  master  make  sale  of  the  land  at  public  auction, 
for  cash,  giving  public  notice  thereof  as  required  by  law.  The  master  to 
give  bond  in  dollars,  and  to  make  report  of  sale  on  the  Mon- 

day of  next. 


(Endorsement.) 

Name  of  Case,  Court,  Term,  No. 

Order  of  Sale. 

§  5813.    Return  to  Order  of  Sale— Conflrmation. 

The  master  to  whom  the  said  order  shall  be  directed  shall  make  return 
of  the  sale  to  the  court  wherein  the  said  order  was  issued,  and,  if  the  same 
shall  be  approved,  the  court  shall  make  an  order  or  decree  directing  the* 
master  to  make  a  deed  of  the  property  sold,  to  the  purchaser  or  purchasers, 
upon  the  purchase-money  being  paid  or  secured  to  be  paid  according  to 
the  terms  of  the  sale.  And  before  the  said  deed  shall  be  made  and  delivered, 
and  before  the  purchase-money  or  securities  shall  be  received  by  the  said 
master,  he  shall  give  bonds  to  the  Commonwealth,  for  the  use  of  the  parties 
interested,  in  such  sum  as  the  court  may  direct,  for  the  due  payment  and 
faithful  application  of  the  proceeds  of  the  sale  to  be  received  by  him.  And 
it  shall  be  the  duty  of  the  said  master  to  make  distribution  thereof  amongst 
the  several  parties,  and  report  the  same  to  the  court  aforesaid.  Act  of 
July7,  1885,  §6(P.  L.,257). 
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§  5814.    Porin  of  Return  to  Order  of  Sale. 

In  the  Court  of  Common  Pleas  op  Wayne  County— In  Equity. 

No.         .  Term,  1895. 

BiLX.  FOR  Partition. 

(State  the  title  of  case.) 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  master  appointed  by  the  said  court  in  the  above  cause  respectfully 
reports  : 

That  in  pursuance  of  the  order  of  sale  made  by  your  honorable  court 
(date),  your  master  did,  after  giving  due  and  legal  notice  of  the  time  and 
place  of  sale  by  advertisement  in  the  daily  papers  and  by  handbills,  copies 
of  which  are  hereto  annexed  as  part  hereof,  duly  posted  in  accordance  with 
the  law  and  practice  of  sales  in  partition  in  equity,  expose  the  properties 
described  in  said  order  to  public  sale  through  ,  auctioneers,  at  the 

(location)  at  (time)  (day  and  date),  and  then  and  there  sold  the  said 
properties  described  in  said  order  of  sale  as  follows  :  A. — No.  Street, 

to  A.  B.  for  S  (and  so  proceed  with  each  property  ;  if  property  be  sold 

subject  to  incumbrance,  so  state  ;  if  a  property  be  not  sold,  so  state).  The 
said  above-named  and  respective  purchasers  were  the  highest  and  best 
bidders  therefor,  and  the  above-stated  sums  were  the  highest  and  best 
prices  bidden  for  the  said  properties  respectively. 

All  of  which  is  respectively  submitted  for  the  approval  and  confirma- 
tion of  the  court. 

L.  M., 

Master. 

(Attach  the  order  of  sale  and  the  handbills.) 

(In  some  cases  the  return  in  the  form  of  a  petition,  similar  to  the  above, 
praying  for  confirmation,  with  an  affidavit  that  the  facts  are  true,  is  pre- 
sented.    Either  form  may  be  used.) 

If  there  be  no  objection  to  the  return,  there  is  usually 
attached  to  it  a  paper,  accepting  service  of  notice  of  filing 
the  return  and  agreeing  it  shall  be  confirmed. 

§  5815.  Form  of  Acceptance  of  Service  of  Notice  that  Return 
to  Order  of  Sale  will  be  Piled  and  Agreeing  that 
Sale  shall  be  Conflrmed. 

(Caption.) 

The  undersigned,  representing  all  the  parties  in  interest  in  the  above 
cause,  accept  service  of  notice  of  the  filing  by  the  master  of  his  return  to 
the  order  of  sale,  and  agree  that  a  decree  shall  be  made  confirming  said  sale 
as  set  forth  in  said  return. 

(Signatures  of  counsel.) 
38 
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§  5816.    Another  Form  of  Master's  Beport  of  Sale. 

In  the  Common  Pleas  op  Wayne  County— In  Equity. 

No.        .  Term,  1895. 

Bill  for  Partition. 

(State  the  title  of  case.) 

Master's  Report  of  Sale. 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  master  appointed  by  the  court  in  the  above-stated  cause  respect- 
fully submits  the  foUowing  report : 

That  having  given  notice,  as  required  by  law,  of  the  time  and  place  of 
rsale,  he  did,  on  the  day  of  18    ,  expose  to  sale  at  public 

-auction  the  land  described  in  the  plaintiff's  bill  of  complaint,  and  did  then 
.and  there  sell  the  same  to  for  the  sum  of  dollars,  the  said 

^purchaser  being  the  highest  bidder,  and  the  said  sum  being  the  highest 
price  bid  for  said  land. 


(Endorsement.) 

Name  of  Case,  Court,  Term,  No. 

Master's  Report  op  Sale. 

§  5817.    Form  of  Decree  Confirming  Sale. 

(Caption.) 

And  now,  1894,  the  court  having  read  and  considered  the  return 

-to  the  order  of  sale,  on  motion  of  ,  pro  plaintiff,  it  is  ordered  and 

decreed  that  the  sale  set  forth  in  said  return  be,  and  the  same  is  hereby 
ratified  and  confirmed,  and  that  the  master  upon  entering  security  and 
receipt  of  the  purchase-money  execute  and  deliver  to  the  respective  pur- 
chasers, as  set  forth  in  the  said  return,  deeds  of  conveyance  in  fee-simple, 
and  thereupon  the  said  premises  shall  be  and  remain  firm  and  staple  to  the 
said  respective  purchasers,  and  it  is  also  ordered  before  any  deed  shall  be 
executed  and  before  the  purchase-money  shall  be  received  by  said  master, 
he  shall  enter  into  a  bond  to  the  Commonwealth  of  Pennsylvania  to  the  use 
of  the  parties  in  interest  in  the  sum  of  |  ,  conditioned  for  the  faithful 

appUcation  of  the  proceeds  of  said  sale.  And  it  is  further  ordered  that  the 
,  said  master  shall  make  distribution  of  the  proceeds  of  sale  among  the  several 
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parties  entitled  thereto,  and  shall  duly  report  the  same  to  the  court  for  ap- 
proval and  confirmation. 

(Signature  of  judge.) 

§  5818.    Setting  Sale  Aside. 

A  sale  in  partition  where  minors  are  interested  will  be 
set  aside  for  great  inadequacy  in  price.  Allen's  Estate,  11 
Phila.,  48  (18Y5). 

Or  for  error  in  description  which  misled  the  purchaser. 
Whiteman's  Estate,  13  Phila.,  249  (1879). 

The  court  will  not  compel  the  acceptance  of  a  doubtful 
title.     Brews.  Prac,  Vol.  II.,  §  2042. 

The  sale  will  be  set  aside  if  property  do  not  bring  a  fair 
price.     Id.,  §  2042. 

But  if  the  purchaser  have  paid  the  purchase-money,  in- 
terest will  be  allowed,  if  sale  set  aside.     Id.,  §  2042. 


§  5819.    Form  of  Bond  by  Master. 

Know  all  men  by  these  presents,  That  we  (name  of  master),  (name  of 
surety).  County  of  Wayne  and  State  of  Pennsylvania,  are  held  and  firmly 
bound,  jointly  and  severally,  to  the  Commonwealth  of  Pennsylvania,  in  the 
penal  sum  of  dollaiB,  lawful  money  of  the  United  States  of  America, 

for  the  payment  of  which  we  bind  ourselves,  our  heirs,  executors,  admin- 
istrators (successors)  and  assigns,  jointly  and  severally,  firmly  by  these 
presents.     Sealed  with  our  seals,  and  dated  this  day  of  ,  one 

thousand  eight  hundred  and 

Whereas,  in  a  certain  action  now  pending  in  the  Court  of  Common 
Pleas  of  the  said  County  of  Wayne,  sitting  in  equity,  between  ,plain- 

tiflf,  and  and  others,  defendants,  entered  to  No.  Term,  18    , 

for  partition  of  certain  real  estate  situate  in  the  of  ,  in  the 

said  County  of  Wayne,  whereof  died  seized,  the   above  bounden 

was  appointed  master,  and  was  directed  by  a  decree  of  said  court 
to  make  sale  of  said  land,  which  sale  was  confirmed  by  your  honorable 
court  (date)  and  the  master  ordered  to  enter  security  in  | 

Now  THE  CONDITION  OF  THIS  OBLIGATION  IS,  that  if  the  Said  master  shall 
make  due  payment  and  faithful  appropriation  of  the  proceeds  of  such  sale 
to  be  received  by  him,  then  this  obligation  shall  be  void  ;  otherwise  to  re- 
main in  full  force. 

Witness  our  hands  and  seals,  the  day  and  year  aforesaid. 

Witnesses  present :  [seal.] 

[SEAL.] 
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(Endorsement.) 

Names  of  Parties,  Court,  Term,  No. 

Bond  of  Master  in  Partition. 

And  now  ,  18    ,  this  bond  is  approved. 

(Signature  of  judge.) 

In  Philadelphia  County,  an  approval  of  surety  is  first 
filled  up,  and  having  been  approved  by  the  court,  the  bond 
is  signed  and  filed  with  the  prothonotary.  No  separate  ap- 
proval of  the  bond  is  necessary. 

§  5820.    Form  of  Master's  Deed  in  Partition. 

Whereas,  on  the  day  of  18    ,  in  the  Court  of  Common 

Pleas  of  the  County  of  Wayne,  in  the  Commonwealth  of  Pennsylvania,  sit- 
ting in  equity,  of  Term,  18  ,  to  No.  ,  a  bill  of  complaint  was 
filed  by  ,  plaintiff,  against  ,  defendant,  setting  forth  {inter 
alia)  that  the  parties  therein  named  as  plaintiff  and  defendant  together  and 
undivided  did  hold  a  certain  tract  of  land  situate  in  said  county,  and  bounded 
and  described  as  foUows,  viz.  :  And  praying  that  partition  thereof  be 
made  among  the  said  parties.  Whereupon  the  cause  was  so  proceeded  in 
that  partition  was  decreed,  and  the  cause  was  referred  to  as  master, 
to  make  partition  of  the  land,  etc.  ;  and  the  master  having  made  report 
that  the  land  could  not  be  divided  without  prejudice,  etc.,  and  having 
valued  and  appraised  the  same,  and  the  parties  having  refused  to  accept 
the  land  at  the  valuation,  the  court  did,  on  the  day  of  18  , 
order  that  the  master  make  sale  thereof  at  public  auction.  Pursuant  to 
which  order,  the  master  did  on  the  day  of  18  ,  sell  the 
land  to  for  the  sum  of  dollars  ;  which  sale,  on  return  thereto 
made,  was  on  the  day  of  18  ,  approved  and  confirmed  by 
the  court,  and  adjudged  to  remain  firm  and  stable  forever. 

Now  THIS  INDENTURE  WITNESSETH  :  That  the  Said  ,  master,  by 

virtue  of  the  power  vested  in  him  by  the  order  aforesaid,  and  in  considera- 
tion of  the  said  sum  of  dollars,  to  him  in  hand  paid,  the  receipt 
whereof  is  hereby  acknowledged,  hath  granted,  bargained  and  sold,  and  by 
these  presents  doth  grant,  bargain  and  sell  unto  the  said  heirs  and 
assigns,  the  tract  of  land  hereinbefore  described,  together  with  all  and  sin- 
gular the  rights,  privileges,  hereditaments  and  appurtenances  thereunto 
belonging,  or  in  anywise  appertaining  :  To  have  and  to  hold  the  same 
for  such  estate  as  the  parties  named  in  said  bill  of  complaint  as  plaintiff' 
and  defendant  had  therein  at  the  time  of  the  filing  of  said  bUl. 
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In  witness  whereof,  the  said  master  hath  hereunto  set  his  hand  and 
seal,  this  day  of  18    . 

[seal.] 
Master. 


State  op  Pennsylvania, 
CoxJNTT  OF  "Wayne. 

On  this  day  of  18    ,  before  me  the  subscriber,  a  notary 

public  in  and  for  the  Commonwealth  of  Pennsylvania,  residing  in  said 
county,  personally  appeared  ,  named  as  master  in  the  foregoing  in- 

denture, and  acknowledged  the  said  indenture  to  be  his  act  and  deed,  as 
master,  in  pui'suance  of  the  decree  set  forth  in  said  indenture  for  the  sale 
of  the  land  therein  described. 

Witness  my  hand  and  seal,  this  day  of  18    . 

[SEAL.] 

Eecorded  in  the  office  for  recording  deeds  in  the  County  of  Wayne,  this 
day  of  ,  A.  D.,        18    ,  in  Deed  Book  ,  No.  , 

page  ,  etc. 

Witness  my  hand  and  the  seal  of  said  office,  this  day  of 

18    . 

Recorder. 


(Endorsement.) 
Deed  in  Partition. 
Master, 
To 


§  5821.    Master's  Duties  Subseq.uent  to  Sale— Searches— Notice 
of  Piling  Final  Report,  etc. 

After  the  master  has  received  the  purchase-money  for 
the  properties  and  effected  the  settlements  with  the  pur- 
chasers, he  should  notify  the  parties  in  interest  that  he  is 
ready  to  distribute  the  fund  and  name  a  time  and  place  for 
meeting. 

If    any   interest    has   been    assigned,    the    assignment 

should  be  presented. 

The  plaintiff  may  ask  for  a  counsel  fee  and  present  his 
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bill  of  costs  to  which  he  is  entitled  under  the  equity  fee 
bill. 

Counsel  ask  that  the  respective  shares  due  parties  in 
interest  shall  be  awarded  in  the  respective  proportions  due 
them. 

The  master  should  consult  counsel  as  to  his  fee  and 
have  the  amount  fixed. 

The  master  should  allow  out  of  the  fund  the  prothono- 
tary's  costs,  the  costs  of  recording,  etc. 

If  the  partition  covers  land  in  an  adjoining  county,  he 
should  allow  the  costs  of  an  exemplification  of  the  record, 
and  for  filing  and  recording  it  in  such  adjoining  county. 

These  costs  are  usually  ascertained  by  the  master.  He 
is  not  entitled  to  deduct  the  cost  of  his  security. 

If  the  fund  is  in  his  hands  for  a  considerable  length  of 
time,  he  usually  accounts  for  the  interest  it  has  earned. 

The  costs  of  the  searches  procured  by  the  master  should 
be  deducted  from  the  fund  as  costs. 

It  is  usual  for  the  master,  as  against  each  property,  to 
take  out  a  conveyance  search,  a  search  for  sheriff's  sales,  a 
mortgage  search,  a  locality  search  covering  the  past  five 
years,  and  a  tax  search,  and  as  against  the  decedent,  his 
executor  or  administrator,  his  trustee  if  the  decedent  held 
by  an  equitable  title,  and  against  all  parties  in  interest,  a 
judgment  search  covering  the  past  five  years. 

A  mortgage  created  by  the  decedent  previous  to  his 
death,  if  a  first  lien,  is  preserved  as  against  the  sale  ;  but  a 
mortgage  of  an  undivided  interest  subsequent  to  the  death 
of  decedent  is  discharged.      Brews.  Prac,  Vol.  II.,  §  li»Y3. 

All  liens  save  those  expressly  preserved  by  law  ure  dis- 
charged by  the  sale  and  come  upon  the  fund. 

In  administering  the  trust,  the  master  must,  therefore, 
allow  for  all  liens  which  come  upon  the  fund  as  (>xhibited 
by  his  searches.  A  distributee  is  (sntitled  to  liis  exemption 
as  against  liens  filed  a^^ainst  his  interest.  Rei'd  v.  Holli- 
baugh,  3  0.  0.,  2f)  (IssT).  Tin-  Act  of  June  L'-t,  1895,  pro- 
viilcs  that  in  partition  suits  tlie  p.irticH  in  jjosscssiou  fc-hall 
liave  deducted  from  their  distributivi^  shares  tli(i  i-cutal  value 
to  which  their  co-tenants  are  entitled. 

It  may  be  observed,  in  passing,  that  the  former  praQtice 
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of  taking  out  separate  searches  in  the  different  offices  is 
passing  away,  and  the  entire  searches  may  be  ordered 
at  a  trust  company.  This  method  may  save  considerable 
time  and  annoyance. 

It  is  not  necessary  for  the  master  to  take  refunding 
bonds  from  the  parties  upon  distribution. 

Upon  preparing  his  final  report  he  should  notify  all 
parties  that  his  report  will  be  filed  on  a  day  named  (at 
least  ten  days  subsequent  to  notice),  and  that  the  report  is 
at  his  office  for  examination. 

g  6822.    Costs. 

The  Act  of  April  27,  1SG4,  §  1  (P.  L.,  641),  provides  :  "  The 
costs  in  all  cases  of  partition  in  the  Common  Pleas  *  *  * 
shall  be  paid  by  all  the  parties  in  proportion  to  their  several 
interests."     See  Brews.  Prac,  Vol.  II.,  §  2048. 

The  costs  in  partition  are  an  incident  of  ownership. 
William's  Estate,  31  P.  L.  J.  (N.  S.),  311  (1SS4). 

The  widow  is  liable  for  her  proportion.  Martin's  Estate, 
1  Chester  County  Rep.,  512  (1882)  ;  Boyer's  Estate,  8  C.  C, 
ITT,  423  (1889). 

The  plaintiff  is  liable  for  costs  until  partition  be  made 
or  a  sale  ordered.  Brown's  Estate,  1  Chester  County  Rep., 
314  (1S81). 


§  5823.    Counsel  Pees. 

The  act  of  Assembly  requires  that  costs  "  with  a  reason- 
able allowance  to  the  plaintiffs  *  *  *  for  counsel  fees  to 
be  taxed  by  the  court  or  under  its  direction  shall  be  paid  by 
all  the  parties  in  proportion  to  their  several  interests." 
Act  of  April  27,  Isci,  §  1  (P.  L.,  (Ul).  See  Brews.  Prac, 
Vol.  II.,  ^S  VX\X,    2(14S. 

The  award  should  be  to  the  plaintiff  and  not  to  his 
counsel.     Pereyra's  Appeal,  24  W.  N.,  42  (18S!)). 

Defendant's  counsel  is  not  entitled  to  a  fee  out  of  the 
general  fund.  Campbeirs  Estate,  13  W.  N.,  144  (1883); 
Biles'  Api^enl  119  Pa.  St.,  105  (1S8H). 

The  compensation  can  be  charged  only  for  the  labor  and 
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skill  in  preparing  the  papers  and  conducting  the  partition 
and  such  services  as  inure  to  the  common  benefit  of  the 
parties  in  interest.  Monestier  v.  Monestier,  17  W.  N.,  255 
(1885)  ;  CampbelVs  Estate,  13  W.  N.,  144  (1883)  ;  Shoe- 
maker V.  Everhart,  4  Kulp,  183  (1886)  ;  Trust  Co.'s  Appeal, 
108  Pa.  St.,  339  (1885) ;  Graham's  Estate,  1  C.  C,  290 
(1889) ;  Gulp's  Estate,  26  W.  N.,  Y8  (1890) ;  Luzerne  v. 
Bank,  142  Pa.  St.,  121  (1891). 

The  Supreme  Court  will  not,  upon  a  certiorari,  review 
the  question  of  the  reasonableness  of  the  amount.  Laird's 
Appeal,  1  Monaghan,  T55  (1888). 


5824.    Porm  of  Plaintiff's  Bill  of  Costs  under  Equity  Fee 
Bill. 

(Caption.) 

Drawing  bill  of  complaint $ 

Printing  bill  of  complaint 

Filing  bill  of  complaint 

Drawing  replication 

Drawing  decree  pro  eonfesso 

Drawing  interlocutory  decree,  appointing  master,  etc. .... 

Motion  for  appointment  of  master  and  notice , . 

Drawing  order  of  sale . 

Motion  to  amend  record  and  notice 

Drawing  amendment  to  record 

Affidavit  to  amendment 

Drawing  decree  confirming  sale 

Affidavit  to  biU  of  costs 


City  and  County  op  Philadelphia,  ss.  : 

W.  S. ,  being  duly  sworn  according  to  law,  deposes  and  says  he  is  the 
plaintiff  in  the  above  case,  and  that  the  foregoing  bill  of  costs  is  true  and 
correct  to  the  best  of  his  knowledge,  information  and  belief. 


Sworn  to  and  subscribed  before  me, 
this  day  of  1895. 

L.  M., 
Notary  Public. 


W.  S. 
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g  5825.    Form  ofMaster's  Pinal  Report. 

In  the  Court  op  Common  Pleas,  No.        ,  of  Philadelphia  Coxjnty. 


Term,  1895.     No. 

Partition  in  Equity. 


(State  the  title  of  case.) 


To  the  Honorable  the  Judges  of  said  Court : 

The  master  appointed  by  yom-  honorable  court  to  report  and  to  make 
partition  of  the  real  estate  among  the  parties  in  interest  hereto  respect- 
fully reports : 

That  having  performed  so  much  of  the  duties  as  respects  the  sale  of 
said  real  estate,  as  will  appear  by  the  interlocutory  report  and  return  to 
order  of  sale  heretofore  filed,  and  having  in  pursuance  of  the  decree  con- 
firming said  sale,  made,  executed  and  delivered  the  following  deeds  : 

"  A."^No.               Street,  to  W.  L. ,  the  purchaser  thereof ,, consider- 
ation      $ 

"  B." — No.                Street,  to  S.  P.,  the  purchaser  thereof ,  considera- 
tion   $ 

(And  so  recite  each  sale  as  above). 


And  having  received  the  purchase-money  therefor,  your  master  in 
accordance  with  the  decree  of  your  honorable  court  proceeded  to  make 
distribution  of  the  proceeds  of  said  sale  among  the  parties  entitled  thereto. 

For  this  purpose,  after  due  notice  to  the  respective  parties  in  interest, 
meetings  were  held  at  the  office  of  the  master  (place),  on  (state  date  or  dates), 
when  and  where  he  was  attended  by  (here  state  counsel  and  parties  present). 

(If  there  be  a  contest,  state  a  full  history  of  the  contest,  the  facts  as 
proved  by  the  testimony,  and  then  state  the  findings  of  facts  and  the  con- 
■clusions  of  law.) 

(If  there  be  any  assignment,  recite  the  fact  and  make  the  award  to  the 
assignee.) 

(Set  forth  the  award  to  plaintiff  of  the  costs  under  their  bill  of  costs, 
the  counsel  fee  to  plaintiff,  and  if  there  be  objection  thereto  so  state  ;  allow 
as  against  each  share  the  liens  against  it,  and  if  collateral  inheritance  tax 
should  be  deducted  in  any  case,  so  state  and  award  the  amount  to  the  regis- 
ter of  wiUs  of  the  proper  county.) 

Your  master  would  state  and  submit  the  following  account : 

!>. 

The  master  would  charge  himself  with  the  following  : 

"  A."— No.  Street $ 

«  B."— No.  Street $ 

(And  so  state  the  price  of  each  property). 


Total. 
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Cr. 

The  master  would  credit  himself  as  follows  : 
By  cash  paid  A.  B.,  auctioneers,  for  printing,  adv.,  etc.,  and  com- 
missions  ' 

By  cash  paid  Trust  Co.,  for  searches S 

"       "       "      O.  D.,  surveyor ■ 

Balance ' 

From  the  above  there  is  awarded  and  wiU  be  deducted  : 

Costs  due  plaintiff  as  per  bill  of  costs ' 

Docket  costs  due  Prothy.,  Phila.  Co i 

Costs  due  Prothy.,  Phila.  Co.,  for  recording I 

Costs  due  Prothy.,  Phila.  Co.,  for  exemplification  of  record 1 

Costs  due  Prothy.,  Delaware  Co.,  for  filing  record i 

Costs  due  Prothy.,  Delaware  Co.,  for  recording  exemplification  of 

record ' 

(State  all  proper  costs.) 


Leaving  a  balance  of $ 

From  this  is  awarded  and  will  be  deducted  : 

Counsel  fee  to  plaintifif $ 

Master's  fee f 


Leaving  a  net  balance  for  distribution  which  is  awarded  as  follows  : 
(Here  set  forth  the  name  of  each  party  in  interest,  the  proportion  and. 
amount  of  the  award.) 

(Attach  copies  of  assignments,  if  any,  bill  of  costs,  agreements,  etc.) 
All  of  which  is  respectfully  submitted. 

L.  M., 
Master. 


%  5826.    Exceptions  to  Report. 

If  either  party  wish  to  file  exceptions,  he  must  do  so  in 
ten  days  after  he  is  notified  by  the  master  of  his  intention 
to  file  his  report  on  a  day  designated.  The  exceptions  are 
filed  with  the  master,  and  if  he  should  not  sustain  them, 
he  so  states,  and  files  them  with  his  report.  The  case  is 
then  ordered  on  the  equity  argument  list.  Paper  books 
should  be  prepared  embracing  (a)  history  of  case,  (6)  mas- 
ter's report,  (c)  exceptions,  (d)  argument. 
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$  5827.    Form  of  Exceptions  to  Report. 

(Caption.) 

And  now  (date),  the  plaintiff  excepts  to  the  report  of  the  learned  master 
as  follows  : 

1.  The  learned  master  erred  in  reporting  (here  quote  the  part  excepted 
to  and  so  proceed  with  each  exception). 

L.  M., 
Solicitor  pro  Plaintiff. 
(No  affidavit  is  necessary.) 

If  no  exceptions  be  filed,  the  report  is  confirmed  at  the 
end  of  twenty  days  succeeding  the  day  on  which  it  shall 
have  been  filed.  At  the  end  of  the  twenty  days,  it  is  the. 
usual  practice  to  write  upon  the  report :  ' '  And  now  (date), 
on  consideration  of  the  foregoing  report  and  on  motion  of 
L.  M. ,  pro  plaintiff,  it  is  ordered  and  decreed  that  the  above 
report  be,  and  the  same  is  hereby  absolutely  confirmed,  and 
the  master  is  ordered  to  distribute  the  fund  in  his  hands  in 
accordance  with  the  awards  in  said  report  contained. " 

Take  the  report  to  a  judge  and  have  him  approve  and 
sign  this  decree. 

If  counsel  representing  all  parties  can  agree  that  the 
report  shall  be  absolutely  confirmed  as  of  an  earlier  day,  the 
practice  is  permissible. 


§    5828.  Form  of  Agreement  of  Counsel  that   Master's  Report 
shall  be  Absolutely  Confirmed,  and  Decree. 

(Caption.) 

And  now  (date),  the  master's  report  in  partition,  having  been  filed  (date), 
and  no  exceptions  having  been  filed  thereto,  it  is  agreed  by  and  between 
counsel  representing  all  the  parties  in  interest  that  the  rule  of  court  as  to 
absolute  confirmation  shall  be  waived,  and  that  said  report  shall  be  abso- 
lutely confirmed  as  of  this  date. 

J.  M., 
For  whom  he  represents. 

H.  S., 
For  whom  he  represents. 

And  now  (date)  it  appearing  that  no  exceptions  have  been  filed  to  the 
master's  report  in  partition  in  the  above,  and  counsel  having  waived  the 
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Tule  of  court  requiring  twenty  days  for  confirmation  thereof,  It  is  ordered 
and  decreed  that  said  report  be  absolutely  confirmed  as  of  this  date,  and  the 
master,  H.  K.,  Esq.,  distribute  the  fund  in  his  hands  arising  from  said  par- 
tition proceedings  in  accordance  with  the  awards  in  said  report  contained. 

(Signature  of  judge.) 

g  5829.    Alias  Order  of  Sale. 

If  at  the  sale  any  property  be  withdrawn  or  be  not  sold, 
the  master  must  secure  an  alias  order  of  sale.  The  pro- 
ceedings in  securing  the  order,  and  subsequent  thereto,  are 
the  same  as  upon  the  original  order.  The  fund  arising 
from  the  first  sale  may  be  distributed  without  waiting  for 
the  second  sale. 


§  6830.    Filing  Exempliflcation  of  Record. 

If  the  partition  embrace  lands  in  more  than  one  county, 
an  exemplification  of  the  record  should  be  filed  and  re- 
corded in  the  other  county,  immediately  upon  the  absolute 
confirmation  of  the  report  and  the  final  partition  of  the 
properties. 


CHAPTER  XIX. 

MAESHALLma  ASSETS, 
§  5831.    Equity  Jurisdiction. 

Where  there  are  two  funds  and  two  classes  of  creditors, 
one  class  having  a  right  to  claim  from  both  funds  and  the 
second  class  having  a  claim  on  only  one  fund,  courts  of 
equity  compel  the  first  class  so  to  claim  as  to  do  no  injury, 
or  as  little  as  possible,  to  the  second  class.  This  is  called 
marshalling  the  assets. 

Bouvier  defines  it  thus  : 

"Where  the  assets  consist  of  two  or  more  funds,  and  at 
law  a  part  of  the  creditors  can  resort  to  either  fund,  but 
the  others  can  resort  to  one  only,  there  courts  of  equity 
exercise  the  authority  to  marshal  (as  it  is  called)  the  assets, 
and  by  compelling  the  more  favored  creditors  to  exhaust 
first  the  fund  upon  which  they  have  the  exclusive  claim, 
or,  if  they  have  been  satisfied  without  the  observance  of 
this  rule,  by  permitting  the  others  to  stand  in  their  place, 
thus  enable  such  others  to  receive  more  complete  satisfac- 
tion.    1  Story  Eq.  Jur.,  §  558  et  seq." 

The  following 

§    5832.  G-eneral  Principles  as  to  Marshalling  Assets 

are    collected    from    Mr.    Bispham's    learned  treatise  on 

Equity  : 

The  equity  of  marshalling  would  seem  to  be  carried  into 
practice  in  two  ways:   either  by  restraining    the  party 

a<>-ainst  whom  it  exists  from  using  a  security  to  the  injury 

'^  605 
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of  another,  or  by  giving  the  party  entitled  to  the  benefit  of 
ihe  equity  another  security  in  lieu  of  the  one  as  to  which 
he  has  been  disappointed.  That  is,  the  right  naay  be 
enforced  either  by  injunction  against  the  paramount  cred- 
itor or  by  subrogation  in  favor  of  the  junior  creditor. 

In  practice  the  latter  is  most  usually  employed,  and  the 
former  should  not  be  resorted  to  save  in  rare  cases. 

The  general  rule  is  that  the  right  of  marshalling  is 
usually  enforced  through  the  equities  of  subrogation  and 
■contribution. 

The  equity  of  marshalling  is  subject  to  certain  general 
conditions  : 

1.  The  two  funds  must  actually  exist. 

2.  It  cannot  be  used  to  prejudice  those  who  have  an 
equal  or  superior  equity  against  the  debtor. 

3.  It  usually  will  not  exist  as  against  a  creditor  of  sev- 
eral debtors  in  favor  of  a  creditor  of  one  of  the  debtors. 

4.  It  is  enforced  for  the  benefit  of  junior  incumbrancers. 

5.  It  will  not  usually  be  enforced  in  favor  of  a  charity. 
Many  of  the  reported  cases  are   in   the  common-law 

courts.  The  principles  ruled  would  generally  apply  in 
courts  of  equity. 


§  5833.    As  to  Decedents'  Estates. 

In  cases  of  devise  it  has  been  held  that  the  debts  of  the 
testator  must  be  paid  out  of  the  residuary  estate.  Prop- 
erty specifically  devised  is  protected.  Shaw  v.  McCameron, 
11  S.  &"E.,  252  (1842). 

Specific  bequests,  cannot  be  applied  to  payment  of  a 
mortgage  upon  land  specifically  devised.  Ruston  v. 
Ruston,  2  Dall.,  243  (1Y96).  Nor  to  payment  of  a  debt 
which  is  a  lien  on  another  specific  devise.  Hooker's 
Appeal,  4  Pa.  St.,  497  (1846). 

It  was  ruled,  in  Hoover  v.  Hoover,  5  Pa.  St.,  351  (1847), 
that  a  devisee  of  land,  charged  with  payment  of  legacies, 
cannot  recover  in  contribution  for  payment  of  debts,  there 
being  no  other  fund.  But  in  Loomis'  Appeal,  10  Id.,  387 
(1849),  and  Teas'  Appeal,  23  Id.,  223  (1854),  it  was  decided 
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that  on  a  deficiency  of  assets  to  pay  debts,  devises  and 
specific  or  demonstrative  legacies  are  equally  liable  to  abate. 

To  exonerate  the  personalty  from  payment  of  debts 
there  must  be  in  the  will  a  clear  intent  or  an  inference 
equivalent  to  express  words.  Walker's  Estate,  3  Rawle, 
229  (1832). 

Where  land  is  sold  under  power  in  the  will  the  proceeds 
are  divisible  amongst  the  devisees  of  the  several  parts  in 
proportion  to  the  quantity  devised  to  each  without  respect 
to  value.     Elliott's  Appeal,  3  W.  &  S.,  449  (1842). 

Where  part  of  land  of  a  decedent  descended,  and  the 
deceased  devised  certain  personalty  to  the  widow,  certain 
realty  to  sons,  and  then  charged  legacies  for  the  daughters 
on  both  realty  and  personalty,  the  estate  was  distributed 
thus  :  the  widow  received  her  bequest,  the  debts  and  leg- 
acies were  paid  out  of  the  personalty  so  far  as  it  went,  the 
balance  due  was  paid  out  of  the  lands  which  descended, 
and  lastly,  the  lands  devised  were  resorted  to.  Comvi.  v. 
Shelby,  13  S.  &  E.,  348  (1825). 

In  Walker's  Estate,  3  Rawle,  229  (1832),  a  somewhat 
similar  case,  the  bequest  to  the  widow  was  made  liable  for 
debts,  on  the  ground  that  it  was  not  a  specific  legacy. 

The  bequests  to  a  widow  are  for  the  benefit  of  disap- 
pointed claimants  when  she  takes  against  the  will.  San- 
doe's  Appeal,  65  Pa.  St.,  314  (1870)  ;  Evans'  Estate,  150 
Id.,  212  (1892). 


§  5834.    G-round-rents,  Mortgages  and  Cominoii  Incumbrances. 

As  to  mortgages.  It  was  ruled  that  land  specifically 
devised,  encumbered  by  a  mortgage,  should  not  be  eased  by 
applying  personal  estate  specifically  bequeathed,  to  the  pay- 
ment of  the  mortgage.     Buston  v.  Buston,  2  Dall.,  243 

(1796). 

A  voluntary  bond  payable  at  the  maker's  death,  given 
for  the  purpose  of  defrauding  his  wife  of  her  rights  in  his 
estate,  but  taken  by  a  person  not  a  party  to  the  fraud, 
must  be  paid  from  the  personal  estate,  but  the  widow  is 
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entitled  to  compensation  against  the  heirs    from  the  real 
estate.     HummeVs  Estate,  IGl  Pa.  St.,  215  (1894). 

The  holder  of  a  bond  accompanying  a  mortgage  given 
by  a  decedent  in  his  lifetime,  may  recover  payment  out  of 
the  general  estate  of  the  decedent,  unless  demand  be  made 
that  the  land  be  first  sold  under  the  mortgage,  Tubbs' 
Estate,  Id.,  252  (1894). 

A  mortgage  is  payable  out  of  the  personalty.  Arrears 
of  ground-rent  are  primarily  chargeable  on  the  realty. 
Torr's  Estate,  2  Eawle,  250  (1830). 

If  tenant  for  life  die  leaving  arrears  of  ground-rent 
unpaid,  his  executor  cannot  be  compelled  by  bill  in  equity 
to  pay  the  arrears  out  of  the  personalty.  The  Orphans' 
Court  should  be  applied  to.  Mackinson  v.  Mackinson,  2 
Gr.,  286  (1854). 

A  life  estate  may  be  estimated  at  one-third  the  value  of 
the  fee.     Bennison's  Appeal,  1  Pa.  St.,  201  (1845). 

Where  the  mortgage  was  not  created  by  the  testator 
and  he  specifically  devises  the  tract  therein  described  and 
gives  certain  other  tracts  to  residuary  legatees,  such  other 
tracts  must  rateably  contribute  according  to  value.  Morris 
V.  McConnaughy,  2Dall.,  189  (1792). 

Where  one  mortgage  covers  a  number  of  bonds,  if  there 
be  a  deficiency  in  the  proceeds  of  the  land,  the  bonds  are  to 
be  paid  pro  rata.  Betz  v.  Heehner,  IP.  &  W.,  280  (1830) ; 
Perry'' s  Appeal,  22  Id.,  43  (1853)  ;  Hancock's  Appeal,  34 
Id.,  155  (1859);  Congregation  v.  Wallace,  3  Eawle,  100 
(1831). 

If  a  tenant  of  a  mortgagor  is  compelled  to  pay  a  tax 
upon  the  land  and  the  land  is  sold  under  the  mortgage,  he 
cannot  claim  to  be  reimbursed  out  of  the  proceeds.  Gorm- 
ley's  Appeal,  27  Pa.  St.,  49  (1856). 

An  assignee  of  a  mortgage  on  several  properties  who 
purchases  part  of  the  land  can  only  claim  its  proportion 
from  the  remaining  property.  Coif  on  v.  Colton,  3  Phila., 
24(1858)  ;  Wasserman  v.  ElUnger,  -2  W.  N.,  424  (1876). 

One  who  holds  mortgages  as  indemnity  under  an  agree- 
ment that  in  case  of  loss  it  should  be  apportioned  among  all 
the  securities,  can  only  call  upon  the  mortgagor  for  his 
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proportion  of  the  liabilities.  Franz  v.  Morgan,  6  Phila.,  8 
(1865). 

If  a  mortgagor  alien  separate  parts  to  two  persons  and 
the  mortgagee  release  the  second  vendee,  he  cannot  recover 
against  the  first  as  between  whom  and  the  second  vendee  the 
land  of  the  latter  was  primarily  liable  for  the  mortgage 
money.     Paxton  v.  Harrier,  11  Pa.  St.,  312  (1849). 

The  first  incumbrance  is  entitled  to  proceeds  of  sale, 
although  there  may  be  one  superior  to  it,  if  that  superior 
be  itself  inferior  to  a  second  incumbrance.  Wilcocks  v. 
Wain,  10  S.  &  E.,  380  (1824)  ;  Banh  v.  Bank,  1  W.  &  S., 
343  (1844)  ;  Tomb's  Appeal,  9  Pa.  St.,  67  (1848)  ;  Louch- 
eim's  Ap)peal,  67  Id.,  49  (1870) ;  Thomas'  Appeal,  69  Id.,  120 
(1871)  ;  Smith's  Appjeal,  23  Pa.  St.,  310  (1854). 

§  5835.  When  Plaintift  in  Foreign  Attachment  may  be  Subro- 
gated to  the  Rights  of  Mortgagees  or  Judgment- 
creditors. 

All  writs  of  foreign  attachment  against  defendants  who  are  mortgagees 
and  judgment-creditors,  wliose  debtors  by  judgment  or  mortgage  are  non- 
residents, and  cannot  be  personally  served  with  notice  or  process  as  gar- 
nishees, shall  and  may  be  executed  by  attaching  or  levying  the  same  on  the 
lands,  tenements  and  hereditments  upon  which  the  said  judgments  or 
mortgages  are  liens  or  incumbrances,  in  tlie  same  manner  as  such  writs 
may  now  by  law  be  executed  upon  the  lands  and  tenements  of  the  defend- 
ants therein  ;  and  such  writs,  after  such  execution,  shall  bind  the  rights 
and  interests  of  such  mortgagees  or  judgment-creditors  and  shall  operate  as 
a  stay  of  proceedings  upon  said  judgments  and  mortgages  until  said  attach- 
ments are  dissolved  or  otherwise  legally  disposed  of.  And  upon  a  final  re- 
covery by  the  plaintiff  in  such  attachment,  it  shall  be  lawful  for  the  courts 
having  jurisdiction  to  subrogate  the  plaintiffs  in  said  attachments  to  the 
rights  of  the  said  mortgagees  or  judgment-creditors,  until  they  shall  have 
received  satisfaction  of  their  respective  debts  :  Provided,  That  before  such 
subrogation  shall  be  made,  the  plaintiff  in  such  attachment  shall  be  required 
to  give  the  same  security  that  is  now  by  law  required  to  be  given  before 
execution  is  issued  upon  judgments  in  foreign  attachment.  Act  of  May  8, 
1855,  §3  (P.  L.,533). 

§  5836.  In  What  Cases  Defendants  Jointly  Liable  may  be 
Compelled  to  Contribute. 

Whensoever  the  real  estate  of  several  persons  shall  be  subject  to  the 
hen  of  any  judgment  to  which  they  should,  by  law  or  equity,  contribute, 
39 
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or  to  which  one  should  have  subrogation  against  another  or  others,  it  shall 
be  lawful  for  any  one  having  right  to  have  contribution  or  subrogation,  in 
case  of  payment,  upon  suggestion  by  afftdavit,  and  proof  of  the  facts  neces- 
sary to  establish  such  right,  to  obtain  a  rule  on  the  plaintiff,  to  show  cause 
why  he  should  not  levy  upon  and  make  sale  of  the  real  estate  liable  to  exe- 
cution for  the  payment  of  said  judgment,  in  the  proportion,  or  in  the  succes- 
sion, in  which  the  properties  of  the  several  owners  shall,  in  law  or  equity, 
be  liable  to  contribute  towards  the  discharge  of  the  common  incximbrance, 
otherwise  upon  the  payment  of  such  judgment  to  assign  the  same  for  such 
uses  as  the  court  may  direct ;  and  the  court  shall  have  power  to  direct  to 
■what  uses  the  said  judgment  shall  be  assigned,  and  when  assigned,  direct 
all  execution  thereupon,  so  as  to  subserve  the  rights  and  equities  of  all 
parties  whose  real  estate  shall  be  liable  thereto  ;  and  if  the  plaintiff  shall 
refuse  to  accept  his  debt  and  make  such  assignment  of  his  judgment,  the 
executions  thereupon  in  the  hands  of  the  plaintiff  shall  be  so  controlled  and 
directed  by  the  court  as  to  subserve  said  rights  and  equities.  Act  of  April 
.32,  1856,  §9  (P.  L.,  534). 


The  provisions  of  this  act  must  be  strictly  followed. 
Arna's  Appeal,  G.5  Pa.  St.,  72  (1870) ;  the  practice  under  the 
act  is  referred  to  in  Roddy^s  Appeal,  Y2  Id.,  98  (18V2). 

Where  there  is  one  incumbrance  against  several  tracts 
sold  to  different  persons,  they  are  to  be  charged  in  the  in- 
verse order  of  the  alienation.  Nailers.  Stanley,  10  S.&  R., 
450(1823)  ;  Cotvden's Estate,  iFa.  St.,  267(1846) ;  Warren  y. 
Sennett,  4 Id.,  114(1846) ;  Mevey's  Appeal,lA.,  80 (1866);  Car- 
penter V.  Koons,  20  Id.,  222(1862) ;  Becker  v.  Kehr,  49  Id., 
223  (1865)  ;  Lloyd  v.  Galbraith,  32  Id.,  103  (1858).  This  rule 
does  not  apply  where  sales  of  several  parts  of  mortgaged 
premises  are  made  by  the  sheriff  under  a  junior  judgment. 
Carpenter  v.  Koons,  supra;  Porters.  Vanderlin,  158  Pa. 
St.,  146  (1893). 

Where  there  is  one  incumbrance  and  successive  grantees 
of  the  land,  and  the  first  has  not  paid  the  purchase-money 
in  full,  he  is  liable  in  contribution  to  that  extent.  Beddow 
V.  Dewitt,  43  Pa.  St.,  326  (1862). 

The  fact  that  the  bond  and  mortgage  of  the  first  grantee 
to  secure  the  balance  of  the  purchase-money  has  been  as- 
signed, is  no  defense  to  the  action  for  contribution.     Ibid. 

Where  several  purchase  lots  liable  to  a  common  judg- 
ement and  one  of  the  lots  is  released,  a  purchaser  of  another 
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lot  against  which  execiition  is  issued  cannot  move  to  set 
aside  the  execution.     Evans  v.  Thibault,  3  Miles,  251  (1838). 

The  right  to  interfere  as  to  the  order  of  sale  of  different 
properties  is  an  equity  against  the  execution,  not  against 
the  judgment.     McCormick's  Appeal,  57  Pa.  St.,  54(1868). 

Where  there  is  one  incumbrance  against  two  properties 
and  the  debtor  sells  one  parcel,  the  purchaser  of  the  second 
cannot  secure  a  release  of  his  land,  and  then  by  assignment 
of  the  incumbrance  seek  to  recover  all  from  the  first  tract. 
Lojvry  v.  McKinney,  68  Pa.  St.,  204  (1871). 

If  a  fraction  of  a  tract  be  mortgaged,  the  mortgagee, 
vsrhen  the  whole  tract  is  sold,  is  entitled  to  his  proportion  of 
the  fund,  and  if  this  do  not  pay  his  mortgage  in  full  he  is 
entitled  to  the  balance  to  the  exclusion  of  junior  incum- 
brances.    Devor's  Appeal,  13  Pa.  St.,  413  (1850). 

f  5837.     Two  Funds. 

One  who  can  claim  against  two  funds  cannot  exercise 
his  right  to  the  prejudice  of  a  claimant  who  can  only  look  to 
one  fund.  Ramsey's  Appeal,  2  Watts,  228  (1834)  ;  In  re 
Hastings,  10  Id.,  303  (1840) ;  Lloydv.  Oalbraith,  32  Pa  St., 
108  (1858)  ;  Trustees  of  Bank,  2  Pars.,  110  (1850)  ;  Fitt- 
man's  Appeal,  48  Pa.  St.,  315  (1864)  ;  Moss' Estate,  138  Pa. 
St.,  646  (1891). 

This  does  not  apply  where  one  of  the  properties  has  been 
hought  bona  fide  without  notice.  Hoff's  Appeal,  3  W.  N., 
461  (1877). 

A  release  of  one  fund  does  not  bar  a  claim  on  the  other 
because  there  is  a  subsequent  incumbrance  attaching  to  it 
alone,  whereof  the  releasor  had  no  notice.  Taylor  v.  Maris, 
5  Eawle,  51  (1835) ;  Association  v.  Sorver,  33  Leg.  Int.,  359 
<1876). 

The  general  rule  must  not  be  applied  to  do  injustice  to  a 
prior  lien  creditor.     Bruner's  Appeal,  7  W.  &  S.,  269  (1844). 

Until  paid  in  full  a  holder  of  collaterals  can  claim  his 
dividend  out  of  an  insolvent  estate  on  his  whole  demand 
Tvithout  deducting  receipts  from  the  collaterals.  Brough's 
Estate,  71  Pa.  St.,  460  (1872) ;  Miller's  Estate,   82  Id.,  113 
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(1876) ;  Oraeff's  Appeal,  T9  Id.,  146  (1875)  ;  laylor's  Appeal, 
33  Leg.  Int.,  348  (1876)  ;  Banks'  Appeal,  29  Pa.  St.,  330 
(1857)  ;  Patten's  Appeal,  45  Pa.  St.,  151  (1863) ;  Dyott's  Es- 
tate, 2  W.  &  S.,  463  (1841) ;  Xeim's  Appeal,  27  Pa.  St.,  42 
(1856). 

An  acceptor  secured  by  a  judgment  and  by  collaterals 
must  first  exhaust  the  collaterals  before  he  can  prejudice 
others  secured  by  the  same  judgment.  Kramer's  Appeal, 
37  Pa.  St.,  71  (1860). 

See  also  Cabot's  Estate,  1  Phila.,  437  (1870),  and  Smith's 
Appeal,  74  Pa.  St.,  191  (1873). 

Lien  creditors  can  claim  their  dividends  out  of  an  as- 
signed estate,  their  liens  standing  against  the  realty. 
Skunk's  Appeal,  2  Pa.  St.,  304(1845) ;  Morris  v.  Olwine,  22 
Id.,  441  (1854)  ;  Keim's  Appeal,  27  Id.,  42  (1856). 

Although  a  creditor  secure  by  attachment  a  legacy  due 
an  assignee  for  creditors,  he  is  entitled  to  a  dividend  on  his 
entire  claim.     Miller's  Appeal,  35  Id.,  481  (1860). 

Where  the  claim  of  a  subsequent  lien  creditor  is  not 
reached  in  the  distribution  of  a  real  estate  fund  under  an 
assignment  for  creditors,  he  is  entitled  to  be  subrogated  to 
the  right  of  prior  lien  creditors  whose  claims  have  been  paid 
in  full,  to  a  dividend  from  a  personal  fund.  Breneman's 
Estate,  150  Id.,  494  (1892). 

§5838.    Over-payment  — Insolvency    of    Claimant  —  Costs    on 
Fund — Xiaches . 

On  final  settlement,  if  the  estate  prove  insolvent,  a  cred- 
itor must  account  on  the  total  of  his  claims,  for  payments 
made  before  settlement  on  several  of  his  claims.  Gerhard's 
Estate,  30  Leg.  Int.,  13  (1873). 

An  insolvent  who  is  otherwise  entitled  to  a  fund  cannot 
claim  it  if  he  is  bound  as  surety  of  the  debtor  to  a  later 
claimant. '  Worrall's  Appeal,  41  Pa.  St.,  544  (1862).  See 
Datesman's  Appeal,  77  Id.,  243  (1874). 

The  costs  of  trying  issues,  printers'  bills  and  fees  of 
auditor  will  be  apportioned  pro  rata  among  creditors.  The 
costs  of  each  particular  case  come  out  of  its  special  fund. 
Cowden's  Estate,  1  Pa.  St.,  267  (1845). 
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A  creditor  who  has  not  used  diligence  cannot  come  in 
after  absolute  confirmation  of  an  auditor's  report.  Sto&ver's 
Appeal,  3  W.  &  S.,  154  (1842). 

§  5839.    Suggestions  as  to  Form,  of  Bill  for  Marshalling  Assets. 

The  jurisdiction  of  a  court  of  equity  is  rarely  invoked 
by  bill  for  the  marshalling  of  assets.  Where  the  fund  is 
in  court  it  is  distributed  by  an  auditor  or  by  a  master. 
Where  the  fund  does  not  exist,  the  bill  may  be  for  an  in- 
junction, etc.  Should  it  be  necessary  to  file  a  bill  for 
marshalling  assets,  the  forms  already  given  supply  the 
commencements  and  conclusions.  The  facts  would  be 
averred,  and  the  prayers  presented  as  the  exigency  of  each 
case  required. 

In  England  it  was  ruled  that  "in  suits  for  marshalling 
assets  simple  contract  creditors  must  be  joined  as  plaintiffs, 
as  well  as  creditors  by  specialty."  2  Daniell's  Chanc.  Prac, 
*2&r.  But  by  the  32  &  33  Vict.,  c.  46,  all  distinction  as  to 
specialty  and  simple  contract  creditors  is  abolished  in  the 
administration  of  the  estate  of  any  person  dying  on  or  after 
January  1,  18T0. 


CHAPTER   XX. 

BILLS  OF  PEACE. 
§  5840.    Definition— Principles. 

It  sometimes  happens  that  a  person  possesses  a  certain 
right  or  property  which  may  be  denied  or  attacked  by  a 
number  of  persons,  in  different  proceedings.  It  may  also 
happen  tliat  he  has  maintained  this  right  and  recovered 
judgments  in  his  favor,  yet  he  may  be  still  in  peril  of  fresh 
attacks.  In  such  cases,  proper  ground  being  shown  for 
relief,  a  court  of  equity  may,  (a)  when  the  right  is  denied 
by  a  number  of  persons,  direct  an  issue  to  determine  the 
right  and  finally  grant  an  injunction.  Eldridge  v.  Hill,  2 
Johns.  Chanc,  281  (1816);  Alexander  v.  Pendleton,  8 
Cranch.,  462  (1814)  ;  R.  R.  Co.  v.  Mayor,  9  N.  J.  Eq.,  434 
(1853)  ;  Smith  v.  M'Connell,  IT  111.,  139  (1855) ;  Bispham's 
Equity,  §  417.  See  Woodward  v.  Seeley,  50  Amer.  Dec, 
445  (1849).  This  avoids  a  multiplicity  of  suits.  Or  (&),  if 
the  plaintiff  is  in  danger,  although  he  has  established  his 
right,  the  court  of  equity,  to  quiet  the  possession  and  to 
stop  litigation,  will  grant  an  injunction.  Elridge  v.  Hill, 
2  Johns.  Chanc,  281  (1816) ;  Alexander  v.  Pendleton,  8 
Cranch.,  462  (1814). 

The  following  general  principles  may  be  said  to  control : 

1.  The  plaintiff.must  first  have  established  his  right  at 
law,  or  the  court  may  retain  the  bill  until  such  right  be 
established. 

2.  The  right  must  be  one  common  to  all,  or  one  fre- 
quently litigated  by  a  single  person. 

3.  The  right  claimed  must  not  be  in  contradiction  to  a 
public  right. 

614 
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Bills  of  peace  bear  a  resemblance  to  bills  quia  timet, 
but  are  to  be  distinguished.  The  latter  are  used  as  a  pre- 
ventive process  before  suit  brought,  and  the  former  are 
generally  brought  after  the  right  has  been  tried  at  law. 

The  obvious  design  of  the  bill  of  peace  is  to  secure 
repose  from  fruitless  and  perpetual  litigation.  Inter  est 
reipublicce  ut  sit  finis  litium. 

§  5841.    What  is  Necessary  to  Maintain  a  Bill  of  Peace. 

In  Shepley  v.  Rangely,  2  Ware's  Rep.,  252  (1845),  Judge 
Ware,  in  a  learned  opinion,  stated  the  law  very  clearly  on 
this  subject.  He  said:  "Of  these  bills  (bills  of  peace), 
there  are  two  species  ;  one  where  a  party  is  in  possession 
of  a  right,  which  may  be  successively  controverted  by 
many  persons,  as  a  parson's  claim  of  tithes,  or  a  person 
claiming  an  exclusive  right  to  a  fishery  or  claiming  tolls. 
He  may  in  a  single  bill,  by  making  a  sufficient  number  of 
persons  parties  who  claim  adversely,  have  his  riglit  estab- 
lished against  the  whole.  2  Story's  Equity,  §  854.  Another 
case  is,  where  a  person  is  in  possession  of  lands,  and  his 
possession  is  disturbed  by  another  claiming  title ;  he  may 
in  some  circumstances  maintain  a  bill  against  the  party 
that  disturbs  him,  for  the  purpose  of  quieting  his  posses- 
sion, and  to  enable  him  to  have  that  undisturbed  enjoy- 
m-?nt  to  which  in  conscience  and  right  he  is  entitled.  The 
r'rUef  granted  in  such  a  case  is  that  which  is  prayed  by  the 
p'-esent  bill." 

"  But  to  maintain  a  hill  of  this  kind,  three  circumstances 
must  concur.  The  plaintiff  must  have  the  possession  ;  that 
possession  must  have  been  disturbed  ;  and  his  right  must 
have  been  previously  established  at  law.  It  is  not  enough 
that  he  may  fear  that  his  possession  may  be  disturbed,  or 
that  his  right  may  be  controverted  or  brought  into  litiga- 
tion. This  doctrine  is  clearly  stated  by  Lord  Redesdale 
in  the  case  of  Devonsher  v.  Newenham,  2  Sch.  &  Lef.,  208. 
'Whenever  a  person,'  he  says,  'claims  title  against 
another,  who  is  in  possession  and  his  enjoyment  disturbed, 
a  suit  may  be  entertained  by  the  latter  for  the  purpose  of 
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quieting  the  possession,'  and  he  illustrates  this  doctrine  by 
the  case  where  several  ejectment  suits  have  been  succes- 
sively tried.  In  such  cases,  after  the  title  has  been  suffi- 
ciently established  at  law,  a  bill  of  peace  will  be  sustained 
and  a  perpetual  injunction  granted,  to  put  an  end  to  vexa- 
tious litigation.  But  he  adds  :  '  When  the  question  is 
merely  whether  A.  or  B.  is  entitled  to  the  property,  and 
there  has  been  no  actual  suit  between  them,  there  has  been 
no  instance  where  such  a  suit  has  been  entertained.'  He 
refers  to  the  case  of  Welby  v.  Dtike  of  Rutland,  6  Bro. 
Pari.  Gas.,  575,  as  precisely  in  point  to  show  that  a  mere 
adverse  claim,  and  that  asserted  by  an  act  which  does  not 
disturb  the  possession  and  actual  enjoyment  of  the  party, 
is  not  a  sufficient  foundation  for  a  bill,  simply  because  it 
may  at  some  future  time  bring  a  cloud  over  the  plaintiff's 
title.  In  that  case,  Welby,  the  plaintiff,  claimed  a  manor 
of  which  he  had  the  possession,  and  the  Duke  of  Eutland, 
the  defendant,  also  claimed  title  to  it,  and  appointed  a 
game-keeper.  It  was  said  in  answer  to  the  bill,  that  if 
Welby  was  disturbed  in  his  possession,  he  might  bring  an 
action  and  have  his  title  established  at  law,  and  when  that 
was  settled  have  an  injunction.  But  there  must  first  be  such 
a  disturbance  as  would  support  an  action,  and  then  the 
title  ascertained  at  law.  The  naked  assertion  of  a  title,  or 
the  doing  an  act  in  support  of  that  assertion,  which  did  not 
interfere  with  the  plaintiff's  possession  and  enjoyment  of 
the  property,  would  not  authorize  a  court  of  equity  to  in- 
quire into  the  foundation  of  the  title  and  enjoin  a  party 
claiming  adversely  from  prosecuting  his  rights  at  law. " 

A  bill  at  peace  will  lie  where  there  has  been  an  executed 
partition  even  by  parol,  but  not  where  no  partition  has 
been  made.     Kennedy  v.  Kennedy,  43  Pa.  St.,  413  (1862). 

Where  a  fraudulent  patent  has  been  repealed,  a  bill 
will  lie  to  restrain  mortgages  and  sales.  The  government 
officers  can  be  restrained  from  recording  the  assignments. 
Morris  v.  Boley,  1  W.  N.,  303  (1875). 

Sometimes  bills  for  injunctions  to  restrain  the  collection 
of  illegal  taxes  have  been  treated  as  falling  under  the  head 
of  bills  of  peace. 
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§  5842.    Tax  Cases— Injunction  against  Collection,  etc. 

It  has  been  held  in  Massachusetts  and  Maine,  that  the 
collection  of  taxes  may  be  restrained  if  the  purpose  for 
which  they  are  to  be  levied  is  beyond  the  legal  power  of  the 
municipality  to  raise  money.  Tash.  v.  Adams,  10  Gushing, 
2.52  (18.52) ;  Babbitt  v.  Savoy,  3  Gushing,  530  (ls4;»)  ;  Hood 
V.  Lijun,  1  Allen,  1(>3  (lsr,l)  ;  Frost  v.  Belmont,  6  Allen,  1.52 
(ls(;;;)  ;  dark  V.  }VarduK'n,  55  Maine,  til  (ISGT). 

In  New  York  the  expenditure  has  been  restrained  where 
the  tax  has  been  paid,  but  the  levy  of  it  was  illegal.  De 
Ban  a  V.  Neiv  Tori:,  16  Barbour,  302  (1N53);  Wilson  v. 
Mayor,  4  E.  D.  Smith  (N.  Y),  (175  (185.5).  To  the  same 
effect  is  Foster  v.  Coleman.,  10  Gal.,  27s  (Is.'-.s). 

An  injunction  will  not  be  allowed  to  restrain  an  illegal 
assessnfient,  saA^e  where  (1)  it  will  produce  a  mitltiplicity  of 
suits,  or  (2)  irreparable  mischief  may  result,  or  (3)  where 
the  assessment,  though  valid  on  its  face,  may  be  invalidated 
by  testimony.  Doivs  v.  Ctiicago,  11  Wallace,  108  (1870)  ; 
Hannewinkle  v.  Georgetown,  15  Wallace,  54s  (ls72)  ;  Has- 
san V.  City,  67  N.  Y.,  528  (1876)  ;  Heywood  v.  City,  14 
N.  Y.,  53-4  (1S56);  Liebstein.  v.  Mayor,  9  G.  E.  Green  (N.  J.), 
200  (1873)  ;  ViUaije  of  Nun  da  v.  Clirystal  Latie,  19  111.,  311 
(1875)  ;  Clarke  Y.  Gainz,  21  Minn.,  3.s7  (1S75) ;  Oliver  y.  B. 
B.  Co.,  30  Ark.,  128  (1875)  ;  Douglass  v.  Harrisville,  9  W. 
Va.,  162  (1876)  ;  Blessing  v.  Galveston,  42  Tex.,  641  (1875) ; 
Land  Co.  v.  County,  7  Neb.,  253  (1878) ;  George  v.  Dean, 
47  Tex.,  73  (1877) ;  Society  v.  Austin,  46  Gal.,  415  (1873)  ; 
B.  B.  Co.  V.  McSfiane,  3  Dillon  G.  C.  Eep.,  304  (1874)  ;  Mc- 
Donald V.  Murphree,  45  Miss.,  705  (1871)  ;  B.  B.  Co.  v. 
Gaines,  3  Tenn.  Gh.,  478  (1877)  ;  GreediqD  v.  County,  30 
Ark.,  101  (1875)  ;  Stephan  v.  Daniels,  27  Ohio  St.,  527 
(1875). 

§  6843.    Unconstitutional  Tax. 

A  violation  of  the  Gonstitution  furnishes  ground  for  in- 
junction. Osborn  v.  Bank,  9  Wheaton,  738  (1824),  opin- 
ion by  Chief  Justice  Marshall  ;  Tax  Cases,  92  U.  S.,  576 
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(1875).     See  Morgan  v.  Graham,   1  Woods  CO.  Eep.,  124r 
(1871). 

§  5844.    Rights  of  Taxpayers  to  Bestrain  Acts  which  will  In- 
crease the  Burden  of  Taxation. 

Unlawful  acts  tending  to  increase  the  public  debt  and 
tax  rates  may  be  restrained  on  application  of  taxpayers. 

B.  R.  Co.  V.  Dunn,    51  Ala.,  128  (1874)  ;  Matthis  v.  Cam- 
eron, 62  Mo.,  504  (1876).    See  Morgan  v.  Oraham,  1  Woods. 

C.  C.  Eep.,  124  (1871). 

But  they  cannot  stand  by  and  complain  after  the  un 
lawful  improvement  has  been  finished.     Bond  v.  Mayor, 
■'t  0.  E.  Green  (N.  J.),   376  (1869)  ;  Lafayette  v.  Fowler,  34 
Ind.,  140  (1870) ;  Sexsmith  v.  Smith,  32  Wis.,  299  (1873). 

Laches  was  held  no  bar  in  Bogert  v.  City,  27  N.  J.  Eq., 
568  (1876)  ;  McBean  v.  Chandler,  9  Heiskell  (Tenn.),  350- 
(1872). 

A  city  may  be  enjoined  at  the  suit  of  the  taxpayers  or 
by  the  State,  from,  issuing  bonds  unconstitutionally  author- 
ized. Hodgman  v.  Rivy.  Co.,  20  Minn.,  48(1873)  ;  State  v. 
County,  51  Mo.,  350  (1873) ;  State  v.  Callaway,  Id.,  395- 
(1873).  But  State  officers  cannot  be  so  enjoined.  Morgan 
V.  Graham,  1  Woods  C.  C.  Eep.,  124  (1871). 

Where  there  is  no  other  remedy  it  has  also  been  held 
that  equity  will  restrain  an  unlawful  assessment ;  Rileij  v. 
Telegraph  Co.,  47  Ind.,  511  (1874)  ;  or  for  a  fraudulent 
excess  ;  Evans  v.  Gage,  1  111.  App.,  202  (1878) ;  Merrill  v. 
Humphrey,  24  Mich.,  170  (1871) ;  Pacific  Co.  v.  Lieb,  83 
111.,  602  (1876) ;  or  for  a  tax  certified  by  mistake.  Catfell 
V.  Lowry,  45  Iowa,  478  (1877).  An  unlawful  publication 
of  a  list  of  delinquents  may  be  restrained.  Sinclair  v. 
Commissioners,  23  Minn.,  404  (1877).  And  the  delivery  of 
the  tax  sale  deed  may  also  be  enjoined.  Marsh  v.  Super- 
visors, 42  Wis.,  502  (1877)  ;  Schettler  v.  i^osi^,' 43  Wis.,  48 
(1877).     See  also  the  Chapter  on  "Injunctions." 

g  5845.    Protection  of  Real  Estate. 

Eeal  estate  will  be  protected  from  levy  where  there  is 
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ample  personalty  whereon  to  levy.     Abbott  v.  Edgerton  53. 
Ind.,  196  (1876). 

§  5846.    When  Tax  Paid  or  Tendered. 

Where  the  taxes  have  been  paid  or  offered,  injunction 
v^rilllie.  LeivisY.  Spencer,  1  W.  Va.,  689  (1874)  ;  Parm- 
ley  V.  B.  B.  Co.,  3  Dill.  0.  C.  Eep.,  25  (1874)  ;  Tax  Cases, 
92  U.  S.,  576  (1875)  ;  Hagaman  v.  County,  19  Kansas,  394r 
(1877)  ;  Worthen  v.  Badgett,  32  Ark.,  496  (1877)  ;  B.  B.  Co. 
V.  County,  7  Neb.,  487  (1878)  ;  London  v.  Wil^nington,  78 
N.  C,  109  (1878). 


§  5847.    What  the  Bill  to  Restrain  Collection   of  Taxes   Must 
Show. 

The  bill  must  show  that  plaintiff  has  no  remedy  at  law 
or  has  exhausted  it,  and  that  he  is  prepared  and  ready  to- 
pay  the  lawful  tax.  B.  B.  Co.  v.  Scanlan,  4,4c  Tex.,  649 
(1876). 


§  5848.    When  a  Bill  of  Peace  Cannot  be  Piled. 

In  the  following  cases  it  was  held  that  the  bill  would  not 
lie  :  Doe  v.  Doe,  37  N.  H.,  268  (1858),  was  a  bill  in  equity 
to  confirm  and  assure  the  title  to  two  farms  and  to 
restrain  a  suit  at  law  for  the  recovery  of  a  third  farm,  of 
which  a  defective  conveyance  was  made.  It  was  held  to 
entitle  the  plaintiff  to  such  decree ;  where  the  defect  in 
the  conveyance  is  lack  of  a  statutory  requirement,  he  must 
show  there  was  an  agreement  to  convey  for  a  valuable  con- 
sideration. 

In  Kimberly  v.  Fox,  27  Conn.,  307  (1858),  a  suit  was. 
brought  by  A.  against  B.  to  compel  B.  to  release  a  record 
title  which  had  been  fraudently  acquired.  There  wjis  also 
an  agreement  that  the  suit  should  be  settled  and  part  of 
the  consideration  paid.  A.  decided  not  to  discontinue.  B. 
brought  a  suit  in  equity  to  compel  A.  to  discontinue  the- 
suit  and  sought  to  enjoin  against  the  further  prosecution. 
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•of  the  suit.  The  agreement  was  verbal.  The  bill  was 
■dismissed. 

In  Bean  v.  Coleman,  44  N.  H.,  539  (1863),  a  bill  waS  filed 
by  the  owner  of  land  in  possession,  stating  that  defendant 
had  a  certain  right  of  way  over  a  portion  of  plaintiff's 
farm  across  which  was  a  gate,  and  that  defendant  held  his 
right  of  way  subject  to  the  right  of  plaintiff  to  keep  the 
gate  closed  at  a  certain  period  of  the  year,  during  which 
time  the  defendant  passing  through  was  bound  to  close 
the  gate.  That  he  omitted  to  do  this  and  cattle  broke 
through,  and  the  bill  prayed  that  the  defendant  be  perpetu- 
ally enjoined  to  shut  the  gate  between  the  periods  men- 
tioned.    The  bill  was  dismissed. 

In  Cross  v.  De  Valle,  1  Wallace  (U.  S.),  1  (1^03),  A.  left 
real  estate  in  trust  for  his  daughter  M.  for  life,  and  upon 
her  decease  to  be  divided  among  her  chiljlren  in  certain 
proportions,  but  his  trustees  were  instructed  not  to  convey 
said  real  estate  unless  his  grandchildren  within  five  years 
after  his  death  should  have  a  permanent  residence  in  the 
United  States  and  adopt  and  use  the  name  of  Halsey.  If 
M.  should  die  without  issue,  or  should  they  refuse  or  neglect 
to  comply  with  the  above  conditions,  the  trustees  were 
directed  to  pay  certain  legacies  and  convey  the  residue  to  C. 
if  then  living  and  if  he  adopt  the  name  of  Halsey.  C.  filed 
the  bill  praying  the  estate  should  be  conveyed  to  him  or  to 
the  heirs-at-law  or  to  the  State.  The  bill  was  dismissed  on 
the  ground  that  if  the  other  remainders  were  void  because 
of  remoteness  and  tending  to  a  perpetuity,  his  own  remain- 
der could  not  escape  and  he  had  no  interest  in  filing  the 
bill. 

In  Kennedy  v.  Kennedy,  43  Pa.  St.,  413  (1862),  a  bill 
was  filed  in  the  nature  of  a  bill  of  peace.  It  appeared  the 
parties  had  agreed  to  an  amicable  partition,  but  the  line  of 
division  giving  unequal  shares  of  the  realty,  owelty  was 
found  necessary.  This  sum  was  never  fixed.  The  bill 
was  dismissed  on  the  ground  that  a  court  of  equity  could 
not  make  a  contract  for  the  parties  or  decree  how  much 
owelty  should  be  paid. 
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i  5849.  Form  of  Bill  of  Peace  Where  the  Plaintiff  has  Main- 
tained his  Bight  at  Law,  but  is  in  Peril  of  a  Fresh 
Attack. 

In  the  Coxjrt  of  Common  Pleas,  No.        ,  of  the  County  of 

Sitting  in  Equity. 


Between 

A.   B.,   Plaintiff. 

and 

C.  D.  and  E.  F. ,  Defendants. 


Term,  18    .    No. 


To  the  Honorable  the  Judges  of  said  Court : 

A.  B.,  of  the  City  of  ,  brings  this  his  bill  against  C.   D.  and 

E.  F.  (also  of  said  city).     And  thereupon  your  orator  complains  and  says  : 

1.  That  he  is  the  lawful  owner  in  fee  and  is  seized  of  the  premises  (here 
briefly  describe  the  property). 

3.  That  the  defendant  C.  D.,  on  or  about  the  day  of 

(here  state  the  wrong  done  by  defendant,  as,  for  instance,  during  the  tem- 
porary vacancy  of  said  premises  unlawfully  entered  upon  and  thereafter 
held  the  same  under  the  pretence  that  ). 

3.  The  plaintiff  was  obliged  in  order  to  recover  possession  of  his  said 
property  to   bring  an  ejectment  against  the  said  C.   D.   in  the  Court  of 

to  Term,  18     ,  No.  .     Such  proceedings  were  had  in 

said  suit  that  afterwards,  to  wit,  on  the  day  of  ,  the  plaintiff 

obtained  a  verdict  against  the  said  C.  D. ,  on  which  verdict  judgment  was 
entered  in  favor  of  the  plaintiff  on  the  and  the  said  judgment  still 

remains  in  full  force.     On  the  day  of  18     ,  the  plaintiff  issued 

an  habere  facias  possessionem  on  said  judgment,  under  which  the  sheriff 
put  the  plaintiff  in  peaceable  possession  of  said  premises,  which  possession 
has  since  then  been  in  the  said  plaintiff. 

4.  The  said  defendant  thereupon  afterwards,   to  wit,  on  the 

day  of  18     ,  brought  his    writ  of    ejectment    for  said    premises 

against  the  plaintiff  in  the  Court  of  to  Term,  18    ,  No. 

Such  proceedings  were  had  in  said  suit  tliat  afterwards,  to  wit,  ,  a 

verdict  was  rendered  in  favor  of  the  plaintiff  in  this  bill,  and  on  said  ver- 
dict judgment  was  afterwards,  to  wit,  ,  entered  against  the  said 
C.  D.  and  in  favor  of  the  plaintiff  in  this  bill,  which  said  judgment  is  still 
m  fuU  force. 

5.  The  said  C.  D.,  afterwards,  to  wit,  ,  undertook  to  convey  said 
premises  to  said  E.  F.  The  deed  therefor  is  recorded  in  the  proper  oflace 
at               in  Deed  Book               .  No.                ,  page 

6.  The  said  E.  F.  had  full  knowledge,  when  he  received  said  convey- 
ance, of  all  the  facts  above  set  forth,  and  gave  no  consideration  for  said, 
conveyance.     The  said  E.  F.  is  the  mere  trustee  of  the  said  C.  D. 
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7.  The  said  C.  D.  and  E.  F.  threaten  to  commence  other  suits  against 
the  plaintiff  for  the  recovery  of  said  property,  to  the  great  disturbance  of 
the  plaintiflf's  title  and  to  the  great  injury  of  the  plaintifif. 

Wherefore  he  needs  equitable  relief,  and  he  prays  : 

1.  That  by  decree  of  this  honorable  court  it  may  be  declared  that  the 
title  to  said  premises  shall  be  quieted,  that  said  title  is  in  the  plaintiff, 
and  that  he  shall  be  allowed  to  enjoy  said  property  in  peace. 

2.  That  the  said  C.  D.  and  E.  F.  be,  pending  this  biU,  specially  and  on 
final  hearing  that  they  and  each  of  them  be  perpetually  enjoined  from 
setting  up  any  title  to  said  premises,  from  impeaching,  denying  or  in  any 
way  attacking  the  plaintiffs  title  to  said  property,  from  issuing  or  main- 
taining any  ejectment  for  said  premises,  and  from  encumbering,  mortgag- 
ing or  conveying  the  same  or  any  part  thereof. 

3.  General  relief. 

(Signature  of  plaintiflf's  solicitor.) 


{Endorsement. ) 
No.  Term,  18    , 

In  the  Couet  of  Common  Pleas,  No.       ,  op  CotraTT. 

In  Equity. 

A.  B., 

V. 

C.  B.  and  E.  F. 
Bill  of  Complaint. 

To  the  within-named  Defendants : 

You  are  hereby  notified  and  required  to  cause  an  appearance  to  be 
«ntered  for  you  in  the  within-named  court  and  file  your  answer  to  the 
within  bill  of  complaint  within  fifteen  days  after  the  service  hereof  on  you, 
and  to  observe  what  the  said  court  shall  direct.  You  are  also  notified  that 
if  you  fail  to  enter  your  appearance  and  file  your  answer  within  fifteen 
days,  you  wiU  be  liable  to  have  the  biQ  taken  pro  confesso,  and  a  decree 
made  against  you  in  your  absence. 

Witness  our  hands  at  Philadelphia,  this  day  of  ,  one 

thousand  eight  hundred  and  ninety 

(Signatures  of  counsel,) 

Solicitors  pro  Plaintiff. 

The  Act  of  May  21,  1881,  §  1  (P.  L.,  24)  (Brews.  Prac, 
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A^ol.  I.,  §  610),  allows  a  party  in  possession  to  enter  a  rule  on 
the  adverse  party  to  commence  a  second  or  third  ejectment 
within  six  months. 

The  Act  of  March  8,  1889,  §  1  (P.  L.,  10)  (Brews.  Prac, 
Vol.  I.,  §  611),  allows  a  party  in  possession  to  rule  any  claim- 
ant to  bring  ejectment  within  six  months.  But  neither  of 
these  statutes  applies  to  the  case  presented  by  the  above 
form. 

The  statute  last  cited  would  meet  the  case  of  a  claimant, 
where  there  had  never  been  an  ejectment  suit.  It  might 
therefore  oust  the  jurisdiction  of  a  court  of  equity  in  cases 
to  which  it  applies. 


CHAPTER  XXI. 

BILLS    aUIA    TIMET, 

The  title  of  the  bill  (because  he  fears)  explains  its  mean- 
ing. According  to  Lord  Coke,  there  were  "  six  writs  of  law 
that  may  be  maintained  quia  timet."  But  as  these  were 
only  applied  to  preventions  of  distress,  molestation  or  im- 
pleading, they  never  covered  the  entire  ground  now  occupied 
by  equity.     These  writs  are  now  obsolete. 

§  5850.    ITse  of  the  Bill  Quia  Timet. 

It  is  filed  when  a  person  is  entitled  to  personal  property 
after  another's  death  and  the  plaintiff  has  reason  to  fear 
that  the  property  wiU  be  destroyed  by  the  present  holder, 
or  when  the  plaintiff  is  apprehensive  of  some  future  possible 
inconvenience  from  the  negligence  or  wrong  of  another. 

It  will  be  seen  that  the  first  part  of  the  definition 
applies  exclusively  to  personal  property.  The  second  branch 
extends  to  all  kinds  of  estate,  real  and  personal. 

§  5851.    Nature  of  the  Remedy. 

In  the  first  case  (personal  property)  the  court  can  com- 
pel the  holder  to  give  security  against  any  wrong. 

In  the  second  the  court  can  quiet  the  plaintiff's  fear  by 
removing  the  causes  which  provoke  it.  In  certain  cases 
rehef  may  be  given  by  the  appointment  of  a  receiver  or  by 
order  to  pay  the  fund  into  court.  Bills  to  remove  clouds 
from  title,  although  frequently  treated  as  separate  from 
bills  quia  timet,  may  here  properly  be  considered  with  it. 

624 
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The  relief  is  given  on  the  quia  timet  Tprinciple,  and  includes 
an  injunction  as  well  as  the  cancellation  of  whatever  con- 
stitutes a  cloud. 

It  is  inefiuitable  that  a  jmrty  in  jxjssession  should  have 
hanging  over  him  a  hostile  claim,  which,  althf>ugh  not 
actively  asserted  and  not  of  any  validity,  is  calculated  to 
affect  the  marketahilitv  of  the  title. 


g  5852.    General  Princdples  Groveming  Bills  Quia  Timet. 

This  subject  is  very  clearly  stated  by  Mr.  Bispham  in 
his  learned  and  able  work  entitled  ■Principles  of  Equity." 

He  says  :  "'■  Bills  in  equity  are  sometimes  entertained  to 
guard  agaiiLst  jxjssible  or  prospective  injuries,  and  to  pre- 
serve the  means  by  which  existing  rights  may  be  protected 
from  future  or  contingent  violations.  The  jjrinci]  'f-  upon 
which  the  court  acts  in  such  cases  is  that  justice  sor.ietimes 
requires  that  a  man  shall  not  be  compelled  to  have  hanging 
over  him,  or  his  title,  for  an  indefinite  time,  some  ci.dm  or 
demand  or  liabihty,  which,  if  enforced,  would  subject  him 
to  loss,  but  that  he  is  entitled  to  have  the  questions  relating 
to  his  rights  settled  at  once  and  forever,  to  have  the  claim 
against  his  rights  enforced,  or  to  be  at  once  made  secure 
against  any  future  liabihty."     Bispham's  Equity,  i  5^;-;. 


§  5853.    Future  Bights  will  not  be  Protected  by  a  BiU  Quia 
Timet. 

"While  a  court  of  equity  will  interfere  for  the  purpose 
of  protecting  the  interests  of  remaindermen,  when  the 
property  is  in  danger,  it  will  not  interpose  merel/j  in  order 
to  deelare  futvre  rigMs.  The  Scotch  tribunals  xjass  upon 
such  questions  by  •'declarator,"  but  such  a  power  has  n/A 
heen  oHHinned  hy  eon  da  of  equity  either  in  Enrjland  or  in  this 
c/ynntry.  It  is  true  that  it  is  a  ver\'  common  exercise  of 
chancery  powers  to  declare  the  effect  and  validity  of  future 
and  contingent  limitations  in  wills,  even  as  to  persons  not 
in  CHS''  uixjn  bills  filed  hy  executors  and  trustees,  asking 
40 
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for  the  direction  of  the  court  as  to  the  disposition  of  the 
property.  But  bills  of  this  kind  are  entertained  upon  the 
ground  that  a  trustee  is  always  entitled  to  come  into 
chancery  for  advice  and  assistance  in  the  administration  of 
the  trust,  and  do  not,  therefore,  in  any  way,  militate 
against  the  doctrine  just  stated,  as  to  mere  declarations 
of  future  rights.     Id.,  §  571. 

This,  in  connection  with  the  Chapter  on  "Injunctions," 
will  show  us  the  following 


§  5854.    Definitions  of  the  Different  Kinds  of  Injunctions. 

The  mandatory,  corrects  past  injuries  and  restores 
rights. 

The  prohibitory,  prevents  present  or  imminent  injuries 
and  preserves  rights. 

The  bill  quia  timet,  guards  against  future  and  contingent 
injuries,  and  insures  rights.     Bispham's  Equity,  §  568. 


§  5855.    "When  the  Bill  will  Lie. 

The  bill  will  lie  wherever  a  cloud  exists  upon  the 
plaintiff's  title  by  reason  of  a  trust  set  up,  or  fraud,  spoliation 
or  wrong  done  to  a  minor,  and  inability  to  sue  at  law. 
Kelly's  Appeal,  38  Leg.  Int.,  Sno  (1881). 

An  outstanding  mortgage  unsupported  by  any  consider- 
ation casts  a  cloud  on  the  title,  and  a  bill  will  lie  against 
one  who  took  it  with  knowledge.  A  decree  for  cancellation 
may  be  entered.     Clarh  v.  Gibson,  12  W.  N.,  522  (1881). 

If  the  owner  be  not  named  in  a  claim  filed  and  he  has 
no  notice  of  the  proceedings,  an  injunction  will  be  granted 
to  restrain  a  sheriff's  sale  which  would  cloud  the  title. 
Houston's  Appeal,  6  W.  N.,  162  (1878). 

Where  a  lease  was  executed  for  the  sole  purpose  of  min- 
ing for  petroleum,  and  if  no  oil  be  found  the  land  should  be 
abandoned,  and  no  oil  was  found,  the  lease  was  annulled  and 
^n  order  made  for  its  cancellation,  as  the  outstanding  lease 
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•cast  a  cloud  upon  the  title.     Mehaffey's  Appeal,  4  Penny- 
packer,  502  (1884). 

Crews  V.  Burcham,  1  Black  (U.  S.)  Eep.,  352  (1861), 
was  a  contest  between  the  grantee  of  a  reservee  (under  a 
treaty  with  the  Indians  in  IS 32,  under  a  conveyance  before 
the  patent)  and  the  grantee  of  his  heir  under  a  deed  made 
after  the  land  was  selected  and  patented.  It  was  held  the 
former  title  must  prevail. 

The  parties  claiming  under  the  heir  commenced  actions 
at  law  against  all  parties  claiming  under  the  other  title. 
The  bill  was  brought  by  those  claiming  under  the  original 
grantee  of  the  reservee  of  the  patent  to  quiet  the  title.  The 
bill  was  sustained  and  respondent  enjoined  from  prosecut- 
ing any  action. 

In  Eldridge  v.  Smith,  34  Vermont,  •1S4  (1861),  A.  was 
in  possession  of  certain  lands  of  a  corporation,  against 
which  there  was  a  cloud  by  reason  of  the  claim  of  title  on 
the  part  of  others,  who  were  trustees  under  mortgages 
executed  by  the  company.  The  plaintiff  being  in  posses- 
sion, could  not  institute  an  action  at  law  to  settle  the  title, 
and  the  defendants  brought  no  suit  against  him.  The 
prayer  of  the  bill  was  granted  that  A.'s  title  be  assured 
him. 

The  granting  of  relief  rests  always  in  the  sound  discre- 
tion of  the  court,  and  is  generally  allowed  where  injury  is 
reasonably  feared  and  the  defendant  is  acting  against  con- 
science. And  in  the  same  way  the  court  will  restrain  the 
acquisition  of  a  title  against  right  which  may  cloud  the  title 
of  the  true  owner. 

In  addition  to  the  cases  already  cited,  see  Scott  v.  On- 
derdonJc,  14  N.  Y.,  9  (1856)  ;  Lounsbury  v.  Purdy,  18  N. 
Y.,  515  (1859)  ;  Shattuckv.  Carson,  2  Oal.,  588  (185^2)  ;  Guy 
V.  Hermance,  5  Cal.,  73  (1855)  ;  Dean  v.  Madison,  9  Wis., 
402  (1859)  ;  Lewen  v.  Stone,  3  Ala.,  485  (1842) ;  Ins.  Co.  v. 
McLoon,  14  Allen,  351  (1867)  ;  McClure  v.  Fairfield,  153 
Pa.  St.,  411  (1893). 

The  jurisdiction  quia  timet  to  remove  clouds  from  titles 
is  independent  of  fraud,  mistake,  trust,  account  or  any  other 
basis  of  equitable  relief.     DiUVs  Appeal,  113  Pa.  St.,  510 
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(1886)  ;  Slegel  v.  Lauer,  148  Pa.  St.,  237  (1892).  See  Mech's 
Appeal,  9T  Pa.  St.,  313  (1881). 

Any  title  or  claim  which  is  a  cloud  upon  the  title  of  the 
owner,  and  from  which  danger  may  reasonably  be  feared, 
gives  jurisdiction  in  equity  to  decree  that  the  instrument 
creating  the  cloud  shall  be  cancelled.  Tappan  v.  Evans, 
11  N.  H.,  327  (1840) ;  Iron  Co.  v.  Goodall,  39  N.  H.,  223 
(1859)  ;  Sheafe  v.  Sheafe,  40  N.  H.,  516  (1860)  ;  Tucker  y. 
Kenniston,  47  JST.  H.,  267  (1867)  ;  Hamilton  v.  Cummings, 
1  Johns.  Ch.,  517  (1815) ;  Pettit  v.  Shepherd,  5  Paige,  493 
(1835)  ;  Seman  v.  Austin,  33  Barb.,  9  (1859)  ;  Kimberly  v. 
Fox,  27  Conn.,  307  (1858). 

A  wife  can  maintain  a  bill  quia  timet  against  her  hus- 
band, who  secured  her  land,  and  against  one  who  purchased 
from  him  mala  fide  with  notice.  The  wife  can  have  a  de- 
cree for  an  injunction,  for  quieting  the  title  and  declaring 
the  defendants  her  trustees.  O^Neil  v.  Hamilton,  44  Pa. 
St.,  18  (1862). 

§  5856.    When  the  Bill  will  Ifot  Lie— Contingent  Interests. 

Orove  V.  Bastard,  2  Phillips  Chanc.  (Eng.),  619  (1848), 
was  a  suit  for  specific  performance.  The  vendors  were 
trustees  for  sale,  under  the  will  of  a  testator,  who,  by  his 
will,  which  was  executed  during  his  last  illness  and 
within  a  few  months  before  his  death,  devised  the  great 
bulk  of  his  property  to  the  plaintiffs,  upon  certain  trusts, 
for  the  benefit  of  the  solicitor  who  drew  the  will. 

Lord  Chancellor  Cottenham  :  "  The  courts  of  this  coun- 
try have  not  the  power  which  the  courts  in  Scotland  have, 
of  settling  such  question  by  declarator  ;  I  have  here  a  will 
prepared  by  a  solicitor  taking  benefits  under  it  to  himself 
and  his  children  to  the  exclusion  of  the  testator's  own  family. 
That  may  be  quite  right  although  it  is  impossible  not  to  re- 
gard such  a  transaction  with  some  degree  of  suspicion.  *  *  * 

"At  all  events  the  heir-at-law  insisted  that  the  will  was 
one  which  ought  not  to  stand,  and  brought  an  ejectment. 
The  master  states  the  action  that  the  heir  failed  and  that  a 
motion  for  a  new  trial  had  been  refused.     That  undoubtedly 
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raises  a  strong  presumption  against  the  heir,  and  the  master 
accordingly  finds  that  a  good  title  had  been  shown.  *  *  * 

"  In  this  case,  I  have  the  means,  by  requiring  the  vendor 
to  file  a  bill,  to  establish  the  will  against  the  heir.  In  that 
way  the  question  will  be  speedily  and  conclusively  deter- 
mined. 

' '  If,  as  soon  as  the  bill  is  filed,  the  heir  puts  in  an  answer 
abandoning  his  claim,  the  cloud  will  be  removed  at  once 
and  the  question  set  at  rest  forever." 

Langdale  v.  Briggs,  8  DeGex,  Macnaghten  &  Gordon, 
391  (1856).  (Appeal  from  decision  of  Vice-Chancellor 
on  the  construction  of  a  will  and  codicil. )  A  testator,  under 
a  deed  of  re-settlement  of  his  family  estates,  was  entitled 
to  a  reversion  in  fee,  subject  to  an  estate  for  life  in  his  only 
son,  who  was  a  bachelor,  and  to  remainders  in  tail  to  the 
first  and  other  sons  of  that  son. 

The  testator  soon  afterwards  devised  all  his  real  estate 
to  his  eldest  daughter  for  her  life,  with  remainder  to  her 
first  and  other  sons  in  tail,  etc. 

Held,  The  court  will  not  make  declarations  of  future 
rights  in  events  which  have  not  happened,  and  therefore 
where  a  testator  having  by  his  will  given  copyholds  and 
leaseholds  upon  trusts  to  correspond  with  the  uses  of  the 
devised  freeholds,  and  by  a  codicil  limited  the  freeholds  dif- 
ferently after  the  death  of  the  first  tenant  for  life,  but  was 
silent  during  the  continuance  of  the  life  estate,  the  court 
would  not  determine  how  far  the  ulterior  limitations  of  the 
copyholds  and  leaseholds  were  affected  by  the  codicils. 

Lord  Justice  Turner  :  ' '  The  argument  on  the  part  of 
the  appellant  in  support  of  his  claim  to  have  his  rights  de- 
clared and  directions  given,  his  interests  *  *  *  reversionary 
merely  *  *  *  was  so  strongly  pressed  at  bar  that  I  think 
it  right  *  *  *  to  state  my  opinion.  *  '•■  * 

"  As  long  as  I  have  known  this  court,  I  have  always  con- 
sidered it  to  be  settled  that  the  court  does  not  declare  future 
rights,  but  leaves  them  to  be  determined  when  they  may 
come  into  possession. 

"  This  practice  has  been  so  familiar  to  me  that  I  confess 
myself  to  have  been  surprised  at  the  length  to  which  the 
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argument  on  the  part  of  the  appellant  was  carried  ;  but  hav- 
ing looked  into  the  cases  since  the  argument,  I  feel  bound 
now  to  say  that  I  have  been  not  less  surprised  to  find  how 
little  authority  is  to  be  found  on  the  subject." 

This  case  is  also  reported,  39  Eng.  Law  &  Eq.  Eep., 
194  (1856). 

This  decision  was  approved  and  followed  in  Cross  v. 
De  Valle,  1  Wallace  (U.  S.),  5  (1863). 

H.  devised  real  estate  in  Rhode  Island  in  trust  for  his 
daughter  M.  for  life  :  upon  her  decease  the  trustees  were 
to  convey  one-half  of  the  estate  to  the  eldest  son  of  said 
daughter  living  at  her  decease,  and  in  default  of  male  issue 
to  her  daughters  equally. 

The  trustees  were  directed  not  to  convey  the  real  estate 
unless  his  grandchildren  should,  within  five  years  after 
being  informed  of  his  decease,  have  their  permanent  resi- 
dence in  the  United  States  and  adopt  and  use  the  name 
of  H. 

If  his  daughter  died  without  issue  or  if  the  issue  should 
refuse  to  comply  with  the  conditions  of  the  will,  then  cer- 
tain legacies  were  to  be  paid  and  the  residue  was  to  be  con- 
veyed to  C,  who  should  adopt  the  name  of  H. 

M.  was  a  native  of  Buenos  Ayres,  and  had  five  children 
born  there  and  one  in  Ehode  Island. 

C.  filed  a  bill  in  equity  in  Ehode  Island  against  the 
trustees  and  beneficiaries,  setting  forth  the  trusts  and  tliat 
they  had  failed,  and  that  the  trust  for  C.  was  accordingly 
hastened,  and  that  the  decree  over  to  him  took  effect  upon 
the  probate  of  the  will,  or  that  it  took  effect  in  favor  of  the 
heirs-at-law  or  of  the  State  of  Ehode  Island,  and  praying 
for  a  conveyance. 

A  cross-bill  was  filed  for  the  purpose  of  having  the 
limitations  on  M.  's  life  estate  declared  void  as  tending  to  a 
perpetuity,  and  generally  of  having  the  rights  of  the  heirs 
declared  and  protected  by  the  court  in  its  exercise  of 
equitable  jurisdiction. 

GrRiER,  J.  :  "A  chancellor  will  not  maintain  a  bill  merely 
to  declare  future  rights.  *  *  *  The  court  is  not  called  upon 
to  make  a  scheme  of  the  trusts,  nor  could  they  anticipate 
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the  situation  of  the  parties  in  the  suit  or  those  who  may  be 
in  existence  at  the  death  of  M. 

"The  court  has  no  power  to  decree  in  thesi,  as  to 
the  future  right  of  parties  not  before  the  court  or  in 
esse." 

Girard  v.  Philadelphia,  1  Wallace  (U.  S.),  1  (1S6S). 
The  testator  devised  the  income  of  property  in  trust  for  the 
maintenance  and  improvement  of  a  charity,  and  if  the  in- 
come were  greater  than  the  charity  required,  the  surplus  to 
certain  municipal  inprovements.  A  bill  was  filed  in  the 
nature  of  a  bill  quia  timet,  and  in  anticipation  of  an  inca- 
pacity in  the  trust  to  be  executed  thereafter  and  when  a 
surplus  might  arise. 

There  was  no  surplus,  but  the  effort  of  Girard's  heirs 
was  to  have  the  surplus  when  it  arose  appropriated  to  them, 
on  the  ground  that  the  secondary  trusts,  subsequent  to  the 
testator's  death,  were  incapable  of  execution. 

GrEiER,  J.  :  "Now  there  is  no  complaint  here  that  the 
charity,  so  far  as  regards  the  primary  and  great  object  of 
the  testator,  is  not  properly  administered  ;  and  it  does  not 
appear  that  there  now  is,  or  ever  will  be,  any  residue  to 
apply  to  the  secondary  objects.  *  *  * 

"  In  the  meantime  the  heirs-at-law  of  the  testator  have 
no  concern  in  the  matter  or  any  right  to  interfere  by  a  bill 
quia  timet. 

"  Their  anticipations  of  the  future  perversion  of  the 
charity  *  *  *  and  the  moral  impossibility  of  its  just  ad- 
ministration, are  not  sufficient  reasons  for  the  interference 
of  this  court  to  seize  upon  the  fund." 

Keene's  Appeal,  60  Pa.  St.,  504  (1869).  The  testatrix 
left  in  trust  for  a  niece  E.  $30,000  in  ground-rents,  the  in- 
come only  to  be  paid  to  her,  and  after  her  death  to  E.'s 
children  absolutely.  If  she  died  without  issue,  then  the 
principal  to  go  to  her  brothers  J.  and  H.,  the  interest  only 
to  be  enjoyed  by  them,  and  then  over  to  their  children 
absolutely. 

The  will  appointed  E.  executrix. 

J.  died  intestate,  leaving  a  widow  and  six  children,  one 
of  whom  was  L.,  the  petitioner  below  and  appellant. 
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H.  was  married  and  living  without  issue  at  the  time 
the  petition  was  presented. 

L. ,  the  grand-nephew  of  testatrix,  presented  a  petition 
for  a  citation  to  E.,  executrix,  to  file  an  account  of  her 
administration. 

Tlie  answer  set  forth  the  petitioner  had  no  interest 
under  the  will. 

Agnew,  J.  :  "  It  is  not  necessary  we  should  determine 
the  rather  difficult  question  what  ultimate  interest  in  the 
estate  of  Sarah  L.  Keene  (testatrix)  the  appellant  might 
take  under  the  will.  It  is  sufficient  to  say  he  has  no  present 
interest,  immediate  or  remote,  that  will  enable  him  to 
maintain  his  petition  for  an  account.  *  *  *  His  interest 
is  so  entirely  contingent  and  uncertain,  it  may  never  have 
an  actual  existence.  *  *  * 

' '  If  those  who  have  existing  rights  immediate  or  remote 
in  the  time  of  enjoyment,  but  which  must  certainly  fall 
into  possession  at  some  time,  do  not  call  the  executor  or 
trustee  to  account,  or  if  there  be  none  such,  it  does  not 
seem  to  be  necessary  to  the  due  administration  of  justice 
that  one  having  no  interest  should  maintain  a  suit  that 
may  never  result  in  any  benefit  to  himself.  Though  this 
point  has  not  been  expressly  decided,  we  find  analogies  that 
support  the  conclusion.  Thus  an  heir-at-law  cannot,  dur- 
ing the  lifetime  of  his  ancestor,  maintain  a  bill  of  discovery 
of  facts  or  deeds  necessary  to  the  title  of  the  estate,  on  the 
ground  that  he  has  no  title  whatever,  but  only  a  future  or 
prospective  interest.  A  bill  to  perpetuate  testimony  will 
not  lie  in  favor  of  a  remainderman  against  a  tenant  in 
tail,  who  can  bar  the  remainder." 

The  bill  will  never  lie  where  there  is  a  full  remedy  pro- 
vided by  statute.    Buchavany.  Koel,  35 Leg.  Int.,  490(18'i'8). 

The  plaintiff  must  aver  that  he  is  in  possession  of  the 
land  ;  McAndreivv.  McAndrew,  3  C.  P.  Eeporter,  1T4  (1886) ; 
and  must  set  forth  his  title  and  show  in  what  way  the 
defendant  is  setting  up  a  cloud.  Where  the  defendant  is 
in  possession  of  the  land  the  plaintiff  cannot  file  a  bill  in 
equity.  His  remedy  is  at  law.  Thayer  v.  Smith,  9  Mete, 
469  (1845). 
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In  Huhhell  v.  Currier,  10  Allen,  333  (1865),  it  was  held 
"that  the  bill  would  lie  by  the  assignee  of  an  insolvent,  where 
ihe  debtor,  in  fraud  of  creditors,  had  conveyed  the  land  to 
one  who  afterwards  mortgaged  it  to  a  third  person,  by  a 
mortgage  which  was  void.  The  remedy  at  law,  in  such 
case,  was  said  to  be  inadequate. 


§  5857.    Answer  to  BiU  Quia  Timet— Hearing. 

The  defendant  must  admit  his  interest  or  deny  it. 
Qrove  v.  Barclay,  1  W.  N.,  635  (1875). 

The  case  is  heard  on  bill  and  answer,  if  the  answer  do 
not  deny  the  equities  of  the  bill.  Otherwise,  on  bill,  answer, 
replication  and  proofs.  When  testimony  is  offered  which 
has  been  perpetuated  on  a  bill  against  a  married  woman, 
as  to  lands,  it  is  too  late  to  object  that  her  husband  was 
not  a  party.     Couch  v.  Sutton,  1  Gr.,  IM  (1854). 

Under  the  new  Pennsylvania  Eules  there  is  no  examiner. 
The  plaintiff  must  prove  his  title,  and  the  existence  of  the 
facts  which  create  a  just  fear,  etc. 


§  5858.    Form  of  Bill  Quia  Timet. 

In  the  Court  op  Common  Pleas,  No.       ,  op  the  County  op 

In  Equity. 
(Title  of  case.) 
To  the  Honorable  the  Judges  of  the  said  Court : 

A.  B.,  of  the  City  of  ,  brings  this  his  bill  against  C.  D.,  also  of 

said  city,  and  thereupon  your  orator  complains  and  says  : 

1.  That  the  plaintiff  is  now  and  for  many  years  past  has  been  the  law- 
ful owner  and  in  possession  of  the  premises  (describe  them  briefly)  in  said 

county. 

2.  That  he  purchased  the  same  subject  to  a  mortgage  thereon  given  by 
'E.  F.  to  G.  H.,  dated  ,  recorded  in  the  proper  office  at  in 
Mortgage  Book               ,  No.               ,  page               ,  on  the               day  of 

conditioned  for  the  payment  of  doUars. 
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3.  That  on  the  day  of  the  plaintiff  paid  the  amount  se- 
cured by  the  said  mortgage  to  the  said  mortgagee,  and  wishing  to  preserve^ 
the  lien  of  said  mortgage  on  said  premises  he  took  from  the  said  mortgagee- 
an  assignment  of  said  mortgage  in  blank. 

4.  That  C.  D.  was  at  that  time  the  agent  of  the  plaintiff  and  was 
entrusted  by  the  plaintiff  with  the  custody  of  many  valuable  papers  and 
securities.  The  plaintiff  gave  to  said  C.  D.  as  his  agent  the  said  assignment 
of  said  mortgage  for  safe  keeping. 

5.  The  said  0.  D. ,  in  fraud  of  the  plaintiff,  afterwards  filled  in  the  blank 
in  said  assignment  of  mortgage  the  name  of  said  O.  D.  as  the  assignee  of 
said  mortgage,  and  has  endeavored  to  sell  the  said  mortgage  by  virtue  of 
said  assignment. 

6.  That  the  possession  of  said  assignment  of  said  mortgage  by  said 
C.  D.  creates  a  cloud  upon  the  title  of  the  plaintiff  in  said  premises. 
Wherefore  the  plaintiff  needs  equitable  relief,  because  the  plaintiff  fears- 
that  said  C.  D.  will  sell  said  mortgage,  and  he  brings  this  his  bill  and  prays  : 

(a)  That  pending  this  bill  the  said  C.  D.  be  specially,  and  on  final  hear- 
ing that  he  be  perpetually,  restrained  from  selling  or  assigning  said  mort- 
gage, and  from  holding  or  parting  with  or  delivering  said  assignment  to- 
any  person  other  than  the  plaintiff. 

(b)  That  said  C.  D.  be  decreed  to  deliver  to  plaintiff  the  said  assignment, 
of  said  mortgage. 

(c)  That  said  C.  D.  be  decreed  to  execute  a  good  and  leCwful  assignment. 
of  said  mortgage  in  blank. 

(cf)  General  relief. 

(Signature  of  plaintiff's  solicitor.) 


(Endorsement  of  the  Bill.) 

No.  Term,  18 

In  the  Court  op  Common  Pleas,  No.       ,  of  the  County  of 

A.  B. 

V. 

C.  D. 
Bill  of  Complaint. 


To  the  within-naTned  Defendants : 

You  are  hereby  notified  and  required  to  cause  an  appearance  to  be" 
entered  for  you  in  the  within-named  court  and  file  your  answer  to  the- 
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within  bill  of  complaint  within  fifteen  days  after  the  service  hereof  on 
you,  and  to  observe  what  the  said  court  shall  direct.  You  are  also  notified 
that  if  you  fail  to  enter  your  appearance  and  file  your  answer  within  fifteen 
days,  you  will  be  liable  to  have  the  biU  taken  pro  confesso,  and  a  decree 
made  against  you  in  your  absence. 

Witness  my  hand  at  Philadelphia,  this  day  of  ,  one 

thousand  eight  hundred  and  ninety- 

(Signature  of  counsel,) 

Solicitor  pro  Plaintiff. 


§  5859.    Statutory  Method  of  Qviieting  Titles— Practice. 

When  any  person  or  persons,  natural  or  artificial,  shall  be  in  possession 
of  any  lands  or  tenements  in  this  Commonwealth,  claiming  to  hold  or  own 
possession  of  the  same  by  any  right  or  title  whatsoever,  which  right  or  title 
or  right  of  possession  shall  be  disputed  or  denied  by  any  person  or  persons 
as  aforesaid,  it  shall  be  lawful  for  any  such  person  to  apply  by  bill  or  peti- 
tion to  the  Court  of  Common  Pleas  of  the  county  where  such  land  is  situate, 
setting  forth  the  facts  of  such  claim  of  title  and  right  of  possession  and  the 
denial  thereof  by  the  person  or  persons  therein  named,  and  thereupon  the 
said  court  shall  grant  a  rule  upon  such  person  or  persons,  so  denying  such 
right,  title  or  right  of  possession,  to  appear  at  a  time  to  be  therein  named 
and  show  cause  why  an  issue  shall  not  be  framed  in  said  court,  between 
the  parties,  to  settle  and  determine  their  respective  rights  and  title  in  and 
to  said  land.     Twenty  days'  notice  of  such  rule  shall  be  given. 

And  if,  upon  the  hearing  of  such  rule,  it  shall  appear  to  the  court  that 
the  facts  set  forth  in  such  petition  are  true,  it  shall  be  the  duty  of  the  court 
thereupon  to  frame  an  issue  of  such  forms  as  the  court  shall  deem  proper 
between  the  respective  parties,  to  settle  and  determine  the  right  and  title 
of  the  respective  parties  to  said  land,  and  the  verdict  of  the  jury  in  such 
issue  shall  have  the  same  force  and  effect  upon  the  right  and  title  and  right 
of  possession  of  the  respective  parties  in  and  to  said  land  as  a  verdict  in 
ejectment  upon  an  equitable  title. 

In  case  the  person  or  persons  denying  such  right,  title  or  right  of  pos- 
session in  such  lands  or  any  of  them  are  not  residents  within  the  jurisdic- 
tion of  the  court,  such  court  may  make  an  order  for  service  of  said  rule 
and  a  copy  of  said  bill  or  petition  upon  such  persons  at  their  residence  or 
place  of  business  outside  of  the  county  or  State  where  the  land  lies,  in  the 
same  manner  as  service  is  made  of  a  summons  in  a  personal  action,  giving 
at  least  twenty  days'  notice  of  such  hearing. 

If  any  person  or  persons  shall  neglect  or  refuse  to  appear  at  such  return 
day,  after  twenty  days'  service  of  such  rule  and  copy  of  petition,  or  having 
appeared  shall  refuse  to  join  in  such  issue,  the  court  may  proceed  to  deter- 
mine the  rule  and  award  and  proceed  with  the  issue  in  like  manner  as  if 
such  persons  had  appeared  therein,  and  any  judgment  obtained  in  such 
issue  shall  as  fully  and  finally  conclude  and  determine  the  rights  and  title 
of  such  defaulting  party  as  if  such  persons  had  appeared  and  joined  in  such. 
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issue  :  Provided,  That  if,  upon  the  return  of  such  rule,  any  of  the  persons 
served  shall  disclaim,  by  writing  filed,  any  right,  title  or  interest  in  said 
land,  all  further  proceedings  as  to  such  persons  shall  cease  and  such  dis- 
claimer shall  forever  bar  such  person  from  ever  setting  up  or  claiming  any 
such  right  or  title  in  any  court.  The  decree  of  the  court  in  refusing  the 
rule  or  issue  in  any  sucli  case  and  the  judgment  in  such  issue  shall  be  sub- 
ject to  appeal  by  either  party  to  the  Supreme  Court,  in  like  manner  as  ap- 
peals are  allowed  to  judgments  and  decrees  of  the  said  Court  of  Common 
Pleas.    Act  of  June  10,  1893,  §  3  (P.  L.,  415). 


The  first  section  of  this  act  provides  that  the  title  to 
land  upon  which  an  easement  has  been  acquired  by  any 
corporation  possessing  the  right  of  eminent  domain,  shall 
be  held  by  the  original  owner  divested  of  such  easement, 
where  the  corporation  has  ceased  to  use  said  land  for  fifteen 
years  and  upwards. 

The  governor,  in  approving  the  act,  doubts  if  this  sec- 
tion is  cognate  to  the  purpose  of  the  bill  or  is  expressed  in 
its  title. 


CHAPTER  XXn. 

INTERPLEADER. 
g  5860.    Jurisdiction. 

The  Act  of  June  16,  1836  (P.  L.,  rS9),  conferred  on  the 
Court  of  Common  Pleas  of  Philadelphia  County  the  jurisdic- 
tion and  powers  of  a  court  of  chancery  so  far  as  relates 
to  *  *  * 

"  IV.  The  determination  of  rights  to  property  or  money 
claimed  by  two  or  more  persons  in  the  hands  or  possession 
of  a  person  claiming  no  right  of  property  therein."  This 
was  extended  to  all  the  Courts  of  Common  Pleas  in  Penn- 
sylvania by  Act  of  February  14,  1857,  §  1  (P.  L.,  39). 

History  of  Interpleaders  in  Pennsylvania.  See  Brews.. 
Prac,  §  2730. 

Powers  and  Proceedings  of  Courts  of  Lata  in  Penn- 
sylvania.   Id.,  §  2731  to  2750. 

§  5861.    Requisites  to  Confer  Jurisdiction. 

It  will  be  noticed  that  there  must  be  at  least  three  per- 
sons involved  in  the  proceeding. 

Two  or  more  claimants  are  necessary  ;  and  there  must 
be  a  stockholder  who  has  no  interest.  If  the  holder  of  the 
chose  claim  any  interest  in  it,  our  act  does  not  apply. 

The  two  or  more  claimants  must  claim  by  different  or 
separate  interests. 

In  such  a  case  if  the  holder  of  the  chose  (or  the  party 
owing  money)  fears  he  may  be  hurt,  he  may  file  his  bill 
for  interpleader.  It  is  never  filed  by  a  claimant.  The 
plaintiff  is  always  the  indifferent  person. 
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If  it  appear  from  the  bill  that  only  one  defendant  is 
entitled  to  the  debt  or  duty,  a  demurrer  will  lie. 
There  must  be  no  collusion. 


g  5862.    By  Whom  Bills  of  Interpleader  may  be  Filed. 

Where  land  is  charged  with  an  annuity  and  the  tenant 
is  liable  to  double  distress  by  his  landlord  and  by  the 
annuitant,  it  has  been  decided  he  can  file  a  bill.  Angell  v. 
Hadden,  15  Ves.,  244  (1808)  ;  16  Ves.,  202  (1809). 

But  it  has  been  ruled  that  the  adverse  claims  must  have 
arisen  from  acts  done  by  the  landlord  after  the  creation  of 
the  tenancy.  Dungey  v.  Angove,  3  Bro.  C.  C.  (Perkins 
Ed.),  36,  n.  1  (1789). 

An  agent  may  call  upon  his  principal  and  a  person  claim- 
ing through  the  principal  to  interplead.  Stevenson  v.  An- 
derson, 2  V.  &  B.,  407  (1814). 

Banks,  auctioneers,  attorneys  and  others  may  invoke 
the  jurisdiction  for  deposits,  stocks,  collections,  etc. 

An  assignee  of  a  lease  may  file  the  bill  against  two  per- 
sons claiming  the  rent.  Adams  v.  Beach,  1  Phila.,  99 
(1850). 

A  garnishee  in  several  attachments,  each  claiming  by 
independent  right,  may  have  a  bill  of  interpleader.  Wil- 
braham  v.  HorrocJcs,  8  W.  N.,  285  (1880).  See  Act  of 
January  30,  1871,  §  1  (P.  L.,  12),  and  Act  of  June  10,  1881, 
§  1  (P.  L.,  107). 

A  bank  may  file  the  bill  where  two  persons  claim  the 
same  deposit.     Bank  v.  Hiester,  2  Pears.,  256  (1878). 

Two  real  estate  brokers  claiming  commissions  for  the 
same  sale  will  be  compelled  to  interplead.     Brooke  v  Smith 
33  W.  N.,  74  (1893). 

Even  a  defendant  in  a  judgment  may  file  the  bill  and 
pay  the  money  into  court.     Fowler  v.  Lee,  10  Gill  &  J., 
358  (1839).     See,  however,  De  Zouche  v.  Garrison,  140  Pa 
St.,  430  (1891). 

And  generally  in  all  cases,  as  defined  by  the  Pennsylvania 
Statute,  where  the  plaintiff  claims  no  interest  and  is  liable 
io  attack  by  two  persons. 
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Where  there  is  the  possibility  of  danger  a  mere  stake- 
holder may  call  upon  any  claimant  to  indemnify  him,  and 
in  event  of  a  refusal  may  file  the  bill.     Nelson  v  Barter 
10  Jur.  N.  S.,  832  (1S(;4). 

It  has  been  said  that  if  he  part  with  the  property,  he 
cannot  file  the  bill.  Suhlicidi  v.  Russell,  L.  E.,  2  Eq  ,  iil 
(isr,6). 

But  this  has  been  doubted.  Nash  v.  Smith,  6  Conn., 
4i!l  (1S07)  ;  Jew  V.  Wood,  1  Cr.  &  P.,  186  (1841). 

It  has  been  ruled  elsewhere  that  an  interpleader  may  be 
filed,  where  a  man  has  an  equitable  claim  against  whom- 
ever may  be  the  owfier  of  certain  property,  the  title  to 
which  is  in  dispute,  so  that  the  plaintiff  cannot  decide  to 
whom  it  belongs.  In  such  a  case  a  bill  has  been  sustained 
in  the  nature  of  a  bill  of  interpleader  against  both  the 
claimants  of  the  property.  Mohatvk  &  Hud.  R.  R.  Co.  v. 
Clute,  -t  Paige,  381  (1831). 

But  the  Pennsylvania  Statute  expressly  requires  that 
the  plaintiff  claim  no  interest,  and  it  is  difficult  to  under- 
stand how  a  man  can  sue  two  persons  when  he  admits  that 
he  has  only  a  claim  against  one  of  them,  and  call  his  bill  an 
interpleader. 

Thus  in  Dohnerfs  AjDjjeal,  64  Pa.  St.,  311  (18T0),  it  was 
expressly  ruled  that  the  bill  only  lies  where  the  plaintiff 
claims  no  interest. 

And  where  the  plaintiff  can  be  discharged  from  liability 
by  paying  to  one  claimant,  he  cannot  file  the  bill.  Saving 
Fund  V.  Clark,  11  W.  N.,  118  (1881)  ;  McCullen  v.  Life 
Ins.  Co.,  2  Dist.  Rep.,  361  (1893). 

Where  the  plaintiff  sets  forth  that  he  has  been  sued  by 
a  corporation,  and  that  attachments  have  been  served  upon 
him  by  creditors  of  certain  persons  alleged  to  be  "one  and 
the  same  "  as  the  corporation,  an  interpleader  will  not  lie. 
Ins.  Co.  V.  Mfg.  Co.,  34  W.  N.,  81  (1894). 

A  non-resident  who  has  brought  suit  on  a  policy  of 
insurance  in  his  own  State,  cannot  be  compelled  to  appear 
here  and  interplead  with  another  claimant,  the  money  not 
having  been  paid  into  court.  Walsh  v.  Rhall,  2  Dist. 
Eep.,  9r  (1892). 
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§  5863.    Landlord  and  Tenant. 

As  a  general  proposition,  a  tenant  has  no  right  to  dis- 
pute his  landlord's  title,  but  the  mere  fact  that  a  question, 
of  tenancy  is  involved  does  not  defeat  the  right  to  an  inter- 
pleader. 

If  rent  is  claimed  by  both  the  devisee  and  the  heir  of  the 
lessor,  the  tenant  can  have  an  interpleader.  Badeau  v. 
Tyler,  1  Sandford's  Chanc.  (N.  Y.),  2T0  (1844). 

A  sub-tenant  can  maintain  an  interpleader  in  case  rent 
is  demanded  by  both  the  original  lessor  and  the  original 
lessee.  Ketcham  v.  Coal  Co.,  88  Ind.,  515  (1883)  ;  Adams 
V.  Beach,  1  Phila.,  99  (1850). 

The  mere  fact  that  a  contract  relation  exists  between 
the  stakeholder  and  one  of  the  claimants,  will  not  neces- 
sarily deprive  the  former  of  his  right  to  an  interpleader. 
Bechtel  v.  Sheaf er,  21  W.  N.,  65  (1888). 

Clark,  J.  :  "A  tenant,  who  is  under  an  express  promise 
to  pay  rent,  may  interplead  his  landlord  and  an  opposing 
claimant,  when  the  title  of  the  latter  is  derived  from  the 
lessor  after  the  lease  ;  or  generally  where  there  is  privity 
between  the  claimant  and  the  lessor,  as,  for  example,  when 
the  relation  of  mortgagor  and  mortgagee,  trustee  and 
cestui  que  trust,  assignor  and  assignee,  etc.,  has  been 
created  between  them  ;  in  such  case  the  tenant  does  not 
dispute  the  landlord's  title."  See  Dungey  v.  Angove,  3 
Bro.  C.  C,  36  (17S9). 

McCoy  Y.  McMurtrie,  12  Phila.,  180  (1877).  A  tenant 
has  the  right  to  ask  for  an  interpleader  as  to  who  is  entitled 
to  the  rent,  where  the  rent  claimant  is  in  priority  of  the 
lease,  such  as  a  contest  between  mortgagor  and  mortgagee. 

BiDDLE,  J.  :  "We  think  the  true  doctrine  is  stated  by 
Story  in  his  Equity  Jurisprudence,  §§  Sll,  812  :  '  So  where 
a  tenant  was  liable  to  pay  rent,  but  there  were  several 
persons  claiming  title  to  it,  in  privity  of  contract  or  tenure, 
he  was  held  entitled  to  file  a  bill  of  interpleader  to  compel 
them  to  ascertain  to  whom  it  was  properly  payable.  In 
the  cases  of  tenants  seeking  such  relief  it  must  appear  that 
the  persons  claiming  the  same  rent  claim  it  in  privity  of 
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contract  or  tenure,  as  in  the  case  of  mortgagor  and  mort- 
gagee, or  trustee  and  cestui  que  trust.  In  cases  of  this  sort 
the  tenant  does  not  dispute  the  title  of  his  landlord,  but  he 
af&rms  that  title  and  the  tenure  and  contract  by  which  the 
rent  is  payable,  and  puts  himself  upon  the  mere  uncertainty 
of  the  person  to  whom  he  is  to  pay  rent.' " 

In  Oil  Co.  V.  Gale,  6  W.  Va.,  525  (1873),  A.  and  wife 
leased  to  the  plaintiff  100  acres  of  land  for  twenty  years,  re- 
serving a  certain  rent.  The  land  was  owned  by  the  wife, 
subject  to  the  husband's  marital  rights.  The  husband, 
prior  to  the  lease,  had  agreed  to  sell  to  C.  his  interest  in  a 
tract  of  250  acres  covering  the  land  above  referred  to.  The 
tenant,  at  the  date  of  the  lease  had  no  notice  of  the  hus- 
band's contract  with  C.  The  tenant  took  possession  and 
paid  the  rent  to  A.  Suit  was  brought  by  C.  against  A.  to 
compel  the  execution  of  a  deed  conveying  the  legal  title  to 
C.  for  the  250  acres.  C.  obtained  a  final  decree.  He  then 
notified  the  tenant  to  pay  no  rent  to  A.  or  to  his  wife,  both 
of  whom  also  served  the  tenant  with  notice  that  they  each 
claimed  the  rent.  The  tenant  was  willing  to  j)ay,  but  was 
not  aware  to  whom  the  rent  should  be  paid.  The  husband 
then  sued  out  a  distress  warrant  and  the  tenant  filed  his 
interpleader  bill.     Held,  That  an  interpleader  would  lie. 

Crane  v.  McDonald,  23  Northeastern  Eep.  (N.  Y.),  991 
(1890).  That  the  adverse  titles  of  the  claimants  are  both 
derived  from  a  common  source  is  sufficient  to  authorize  an 
interpleader. 

§  5864.    G-eneral  Outline  of  the  Bill  of  Interpleader. 

The  plaintiff  must  state  his  position,  that  each  defendant 
claims  a  right  for  which  he  can  interplead,  and  he  must 
show  why  he  calls  on  them  to  interplead.  After  full  state- 
ment of  the  facts  negativing  all  interest  in  himself,  show- 
ing that  he  is  a  mere  stakeholder,  that  he  cannot  safely  pay 
or  deliver  to  either,  he  prays  that  they  may  interplead,  so 
that  the  court  may  decree  as  to  the  property  and  that  the 
plaintiff  may  be  indemnified.  If  any  suit  has  been  brought 
against  him  he  also  prays  for  an  injunction. 

41 
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The  English  books  bristle  with  cases  on  the  subject  of 
collusion.  An  affidavit  is  required  denying  collusion. 
Although  no  such  affidavit  is  made  necessary  in  Pennsyl- 
vania, by  statute  or  by  rule,  yet  it  would  be  wise  to  insert 
in  the  bill  an  averment  that  the  bill  is  not  filed  by  collusion, 
;ind  to  repeat  this  in  the  affidavit.  If  the  bill  be  filed  in 
relation  to  moneys  in  the  plaintiff's  hands,  he  may  bring  the 
money  into  court  and  so  aver,  or  he  must  offer,  by  his  bill, 
to  pay  into  court  any  money  due  by  him.  The  better  prac- 
tice, after  the  interpleader  is  decreed,  is  to  pay  the  money 
into  court.  Bechtelv.  Sheaf er,  21  W.  N.,  66  (1888) ;  Dungey 
V.  Angove,  1  Brown's  Chanc.  Cas.,  36  (1789).  He  need  not 
set  out  the  title  of  the  defendants,  but  the  bill  must  state 
their  several  claims. 

The  plaintiff  must  aver  that  he  is  ignorant  of  the  rights 
of  the  claimants,  or  that  there  is  a  reasonable  doubt. 
Jordan's  Appeal,  10  W.  N.,  37  (1881). 

The  averments  necessary  in  a  bill  of  interpleader  are 
fully  described  in  the  learned  opinion  of  Sutherland,  J.,  in 
Atkinson  v.  Manks,  1  Cowen  (N.  Y.),  703  (1823). 

§  5865.    Affidavit  to  Bill. 

The  bill  of  interpleader  should  be  supported  by  an  affi- 
davit that  there  was  no  collusion  between  the  plaintiff  and 
either  or  any  of  the  defendants.  Fahie  v.  Lindsay,  8 
Oregon,  474  (1880)  ;  Atkinson  v.  Manks,  1  Cowen  (N.  Y.), 
703  (1823) ;  Shaw  v.  Coster,  8  Paige  Chanc.  (N.  Y.),  339 
(1840). 


§  5866.    Injunction  in  Interpleader  Cases. 

A  special  injunction  may  be  allowed  on  bills  for  inter- 
pleader. Dungey  v.  Angove,  3  Bro.  C.  C,  36  (1789)  ;  Ham- 
ilton v.  Marks,  5  De  G.  &  S.,  638(1862) ;  Vicary  v.  Widger, 
1  Sim.,  16  (1826) ;  Walhank  v.  Sparks,  Id.,  385  (1827). 

A  suit  in  equity  may  be  restrained  by  an  injunction  in 
.another  suit.     Prudential  Assurance  Co.  v.  Thomas,  L.  K., 
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S  Ch.  Ap.,  74  (186T).     See  Sievekiiig  v.  Behrens,  2  M.  &  C, 
5S1  (1837). 

On  the  hearing  the  sole  qiiestion  is,  should  the  defend- 
ants interplead?  That  question  cannot  be  postponed  to 
determine  the  controversy  as  between  the  rival  claimants. 
Catherall  v.  Davies,  1  Giff.,  326  (1859)  ;  Atkiiison  v. 
Manks,  1  Cowen,  691  (1823). 


§  5867.    Proceedings  on  the  Bill  of  Interpleader. 

The  defendants  must  answer  as  in  other  cases.  If  their 
answers  be  sufficient  the  plaintiff  replies  and  urges  the  case 
for  hearing. 

If  the  answers  admit  the  equities  of  the  bill,  the  plain- 
tiff can  order  the  case  down  on  bill  and  answer. 

If  a  defendant  claim  against  the  plaintiff  a  sum  larger 
than  that  admitted,  he  is  permitted  to  proceed  at  law  for 
the  excess. 

When  the  question  between  the  defendants  is  ready  for 
a  hearing,  the  court  will  decide  it. 

Questions  of  fact  may  be  the  subject  of  an  order  to  try 
issues. 

A  defendant  even  after  decree  may  file  a  supplemental 
bill  against  a  substituted  assignee  to  bring  him  in  as  a 
party  without  making  the  other  defendants  parties.  Lyne 
V.  Pennell,  1  Sim.  (N.  S.),  113  (18.50). 

In  Pennsylvania  practice  the  supplemental  bill  is  super- 
seded by  an  amendment  under  the  Equity  Eules. 

§  5868.    Costs  of  Interpleader. 

Costs  are  always  within  the  discretion  of  the  court.  De- 
fendants who  have  occasioned  the  suit  should  be  ordered  to 
pay  the  costs  although  they  may  have  withdrawn  their 
claim.  A  defendant  may  be  ordered  to  pay  the  costs  of  a 
co-defendant. 

The  costs  of  an  improper  bill  will  be  imposed  on  the 

3)laintiff. 
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In  a  proper  case  defendants  may  be  allowed  costs  out  of 
the  fund. 


§  5869.    Form  of  Bill  for  Interpleader. 

See  Brews.  Prac,  §  2Y40. 

(Add  a  clause  denying  collusion,  and  if  there  be  any 
money  due,  set  forth  an  offer  to  bring  said  money  into 
court.  The  prayers  should  be  :  (a)  that  the  defendants 
may  set  forth  their  several  titles,  and  may  interplead,  settle 
and  adjust  their  demands  ;  (&)  for  an  injunction  ;  (c)  general 
relief.     The  affidavit  denying  collusion  should  be  added.) 


§  5870.    Form  of  Prayers. 

Wherefore  the  plaintiff  needs  equitable  relief  and  prays  : 

First.  That  the  said  defendants  be  decreed  to  interplead  together ;  and 
that  it  may  be  ascertained,  in  such  manner  as  the  court  shall  direct,  to 
which  of  them  the  said  belongs  and  ought  to  be  paid. 

Second.  That  until  said  right  shall  be  finally  determined,  the  plaintiff 
may  be  allowed  to  pay  said  into  court,  which  he  hereby  offers  to  do, 

for  the  benefit  of  such  of  the  defendants  as  shall  appear  to  be  entitled 
thereto. 

Third.  That  the  said  and  niay  be  restrained,  preliminary 

to  hearing  and  finally  thereafter,  from  commencing  or  prosecuting  any 
proceeding  at  law  whatever  against  the  plaintiff  in  respect  of  the  matters 
in  question,  or  any  of  them,  or  for  the  collection  of  the  said 

Fourth.  General  relief. 

L.  M., 
Solicitor  for  Plaintiff. 


§  5871.    Form  of  Affidavit  to  Bill. 

City  and  County  of  ,  ss. : 

W.  B.,  being  duly  sworn  according  to  law,  doth  depose  and  say: 
That  he  does  not  in  any  respect  collude  with  either  of  the  above- 
named  defendants  touching  the  matters  in  question  in  this  cause,  nor 
is  he  in  any  manner  indemnified  by  the  said  defendants,  or  either  of 
them,  nor  has  he  exhibited  his  said  bill  at  the  request  of  them,  or  either  of 
them,  but  of  his  own  free  will,  and  to  avoid  being  proceeded  against  or 
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molested  toucliiiig  the  matters  contained  in  his  said  bill,  and  that  the  facts 
therein  contained  are  true. 

Sworn  to  and  subscribed  before     ^ 
me  (date).  t    W.  B. 


Notary  PvbUc. 


CHAPTER  XXni. 

BILLS  OF  REVIEW— BILLS  IN  NATURE  OF  A  BILL  OF  REVIEW 
—BILL  IMPEACHING  A  DECREE  FOR  FRAUD. 

§  5872.    Wlien  Bill  of  Eeview  is  Brought. 

A  bill  of  review  is  brought  to  have  a  decree  of  the  court 
reviewed,  changed  or  reversed.  It  is  said  that  "it  is  only 
brought  after  enrolment "  (1  Story's  Eq.  Plead.,  §  403), 
"and  is  thus  distinguished  from  a  bill  in  the  nature  of  a 
bill  in  review,  or  a  supplemental  bill  in  the  nature  of  a  bill 
in  review." 

The  Pennsylvania  Statute  of  October  13,  1840,  §  1  (P. 
L.,  1),  applies  only  to  the  Orphans'  Court.  Brews.  Prac, 
Vol.  IV.,  §4954. 

There  is  no  doubt  that  in  a  proper  case  a  court  of  equity 
has  an  inherent  power  to  correct  a  clear  mistake.  The  Or- 
phans' Courts  exercised  this  power  before  the  Act  of  1840. 
Without  such  authority  courts  might  become  the  instru- 
ments of  the  greatest  wrong.  The  distinction  as  to  mis- 
take in  law  and  in  fact  is  pointed  out.  Brews.  Prac,  Vol. 
IV.,  §  4949. 

Mistaken  judgment  is  not  of  itself  sufficient,  for  if  it 
were  so  the  bill  of  review  would  supersede  the  appeal.  So, 
too,  slight  errors  in  form  and  matters  in  abatement  are 
not  sufficient. 

The  following  matters  having  been  already  discussed,  it 
would  be  improper  to  repeat  them  here  : 

§  5873.    Matters  Treated  of  in  Orphans'  Court  Practice. 

General  rules  in  chancery  as  to  dlUgence Brews.  Prac,  Vol.  IV.,  §  4951 

As  to  impeaching  the  witnesses Id.,      4953 
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Cumulative  testimony Brews.     Prac,  Vol.  IV.,  §  4953 

Bill  to  reverse  a  reversal Id.,  4953 

Lapse  of  tune Id. ,  4953 

Demurrer Id.,  4958 

Stay Id. ,  4953 

Requisites  of  the  bill Id.,  §§  4953,  4958 

As  to  the  time  within  which  the  bill  of  review  must  be  presented. .  Id. ,  4955 

As  to  stale  claims Id.,  4955 

The  right  to  a  bill  of  review  may  be  lost  by  laches  even  in  cases  of 

fraud  Id.,  4955 

For  what  the  review  must  be  asked Id. ,  4956 

Omissions  and  mistakes Id.,  4956 

Not  allowed  for  miscalculation  of  interest Id.,  4956 

Allowed  to  surcharge  moneys  not  accounted  for Id.,  4956 

Not  allowed  because  distributees  refuse  to  accept Id.,  4956 

Allowed  for  premature  filing  of  account  and  decree Id.,  4956 

When  allowed  for  new  proof Id.,  4956 

Error  of  law  mustappear Id.,  4956 

Advertisement  of  account  according  to  law  enough Id.,  4956 

Overhauling  accounts  of  guardians Id. ,  4956 

If  the  trustee  be  dead,  his  representatives  should  beware  of  calling 

any  witness  to  the  transaction Id.,  4956 

By  whom  the  petition  for  a  review  can  be  presented Id.,  4957 

A   creditor    whose    claim    was    not    adjudicated    cannot    have    a 

review Id.,  4957 

Requisites  of  the  petition Id. ,  4958 

Com-t  cannot  alter  its  decree  after  the  end  of  the  term  at  which  it 

was  entered.     The  remedy  is  by  bill  of  review Id.,  4966 

A  bill  of  review  a  matter  Of  right  when  error  appears  in  decree,  or 

new  matter  arisen  since  decree Id.,  4966 

Bill  of  review  allowed  ex  gratia  for  after-discovered  evidence. .  .Id.,  4966 

In  addition  to  the  cases  cited  in  the  above  sections,  it 
may  assist  the  practitioner  to  consult  the  following  analysis 
of  decisions  : 


§  5874.    When  the  Bill  for  Review  will  be  Entertained. 

It  may  be  allowed  as  matter  of  grace  for  after-discovpred 
evidence.  BidcUe's  Estate,  19  Pa.  St.,  431  (1852)  ;  EnsselVs 
Appeal,  34  Id.,  258  (1859) ;  Hartman's  Appeal,  36  Id.,  TO 
(1859)  ;' Green's  Appeal,  59  Id.,  285  (1868)  ;  Frey's  Estate, 
34  Leg.  Int.,  1Y6  (1877)  ;  Bittenhouse's  Estate,  1  Pars.,  313 
(1847) ;'  Given's  Estate,  3  W.  N.,  160  (1876). 
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Under  the  Act  of  1840  the  bill  of  review  is  of  right  un- 
less it  falls  under  the  proviso.  Bibby's  Estate,  43  Leg. 
Int.,  282  (1886) ;  Gillen's  Appeal,  8  W.  N.,  499  (1880) ; 
Milne's  Appeal,  99  Pa.  St.,  490  (1882). 

After  affirmance  of  decree  in  the  Supreme  Court,  the 
Orphans'  Court  may  entertain  a  bill  of  review.  Parker's 
Appeal,  61  Pa.  St.,  4Y8  (1869)  ;  Young's  Appeal,  99  Pa. 
St.,  83  (1881). 

If  the  petitioners  were  ignorant  of  the  settlement  in  the 
Orphans'  Court  and  valuable  assets  were  omitted  from  the 
account,  they  can,  before  distribution,  have  a  review  of  the 
final  confirmation  of  the  account.  McNeel's  Estate,  68  Pa. 
St.,  412  (1871). 

On  petition  pointing  out  specific  errors,  filed  within  five 
years,  the  decree  sur  account  of  a  committee  in  lunacy  may 
be  reviewed.     Basehore's  Estate,  4  Leg.  Opin.,  467  (1872). 

The  petition  may  be  filed  though  the  balance  in  the 
hands  of  a  guardian  who  is  discharged  has  been  paid  to  a 
successor  in  the  trust.  Neisly's  Appeal,  8  Pa.  St.,  457 
(1848).  The  payment  contemplated  by  the  act  is  to  the 
ward,  upon  majority.     Ibid. 

After  distribution  decreed  the  sureties  of  an  adminis- 
trator may  maintain  the  bill.  Linn's  Appeal,  10  Pa.  St., 
469  (1849). 

A  surety  can  file  the  bill.  Hartz's  Appeal,  2  Cr.,  83 
(1853)  ;  Smith's  Estate,  5  W.  N.,  495  (1878)  ;  Shallcross' 
Estate,  35  Leg.  Int.,  456  (1878). 

A  voluntary  settlement  of  a  decedent's  estate  may  be 
reviewed,  an  advantage  against  conscience  having  been 
taken.     W}iele7i's  Appeal,  70  Pa.  St.,  410  (1872). 

Filing  the  account  within  six  months  and  concealing 
from  the  judge  the  claim  of  a  creditor  will  entitle  him  to 
have  the  adjudication  opened.  Oallen's  Estate,  26  W.  N., 
308  (1890). 

A  clear  mistake  by  the  Orphans'  Court  sur  decree  in 
partition  can  be  reviewed,  only  three  years  having  elapsed 
and  no  rights  having  intervened.  George's  Appeal,  12  Pa. 
St.,  260  (1849)  ;  Steininger's  Appeal,  1  Pitts.,  343  (1857). 

An  order  for  distribution  of  a  fund  may  be  reviewed 
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although  the  time  for  appeal  has  elapsed,  the  money  being 
still  in  court.     Beek's  Appeal,  15  Pa.  St.,  406  (1850). 

The  bill  will  only  lie  for  errors  specifically  named.  The 
strict  chancery  rule  applies.  Christman's  Estate,  1  Wood- 
ward, 187  (1864) ;  Hattrick's  Estate,  8  W.  N.,  130  (18Y9). 

It  can  only  be  filed  as  matter  of  right  where  errors  in 
law  appear  in  the  body  of  the  decree  or  where  new  matter 
is  shown.     Bishop's  Estate,  1  Woodward,  149  (1863). 

In  Jones'  Ap)peal,  99  Pa.  St.,  129  (ISSl),  the  Supreme 
Court  added  to  the  above  "where  new  proof  has  come  to 
light." 

And  this  was  ruled  in  Ins.  Co.  v.  Gould,  12  W.  N.,  63 
(1SS2)  ;  Givens'  Estate,  6  W.  N.,  434  (1878) ;  Cremer's 
Estate,  7  W.  N.,  644  (1879). 

The  error  must  be  established  and  there  must  be  an 
averment  that  distribution  has  not  been  made.  Lehr's 
Appeal,  98  Pa.  St.,  25  (1881)  ;  Waimvrighfs  Estate,  37 
Leg.  Int.,  274  (1880)  ;  Wistar's  Estate,  39  Id.,  265  (1882)  ; 
Kosfs  Appeal,  107  Pa.  St.,  143  (1884). 

Averment  of  errors  in  the  account  makes  the  petition 
substantially  a  bill  of  review  ;  and  not  showing  error  on 
the  face  of  the  decree  nor  new  matter  arising  since,  it  can- 
not be  entertained.  Le  Moyne's  Appeal,  104  Pa.  St.,  321 
(1883). 

Fraud,  etc.,  may  be  ground  for  opening  the  confirma- 
tion of  an  account.  Carpenter^ s  Estate,  1 L.  V.,  138  (1S85)  ; 
Weidner's  Estate,  1  Woodward,  188  (1864).  Even  after 
the  five  years  have  elapsed.  Kuhn's  Appeal,  87  Pa.  St.,  100 
(1878). 

If  the  confirmation  of  the  account  of  a  testamentary 
guardian  be  objected  to,  the  ward  should  file  a  petition  for 
a  review.     Bessinger's  Estate,  5  W.  N.,  320  (1878). 

So  if  a  guardian  seek  to  surcharge  an  item  distributed 
in  a  former  account,  he  should  proceed  by  petition  for  re- 
view.    Suplee's  Estate,  17  W.  N.,  29  (1885). 

If  the  minor  had  no  guardian  when  the  administration 
account  was  confirmed,  a  review  will  be  allowed.  Ehy's 
Estate,  1  Lane,  129  (1884). 

When  no  rights  have  been  changed  or  acquired  under 
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the  decree,  the  Orphans'  Court  may  review  it,  though  the 
record  show  no  error  and  no  new  matter  is  averred. 
Mitcheson's  Estate,  11  W.  N.,  240  (1881). 

§  5875.    When  a  Review  will  Wot  be  Allowed. 

Where  no  dihgence  was  used  a  review  will  not  be  allowed 
because  of  the  subsequent  discovery  of  a  writing,  no  effort 
having  been  made  to  prove  its  contents.  Conrad  v.  Con- 
rad, 9  Phila.,  510  (18T2). 

Laches  is  a  bar.  Wistar^s  Estate,  39  Leg.  Int.,  263 
(1882)  ;  WainwrigMs Estate,  40  Id.,  260  (1883) ;  Priestley' » 
Appeal,  127  Pa.  St.,  420  (1889). 

It  will  not  be  allowed  where  petitioner  received  pay- 
ments under  the  decree  and  no  new  evidence  is  alleged. 
Milligan's  Appeal,  82  Pa.  St.,  389  (18T6). 

A  review  is  not  allowed  against  equity  and  on  a  matter 
of  strict  law.  Stevenson's  Appeal,  32  Pa.  St.,  318  (1858) ; 
Yeager's  Appeal,  34  Id.,  1T3  (1859). 

Nor  where  the  petitioner  refused  to  appear  before  the 
auditor,  filed  no  exceptions  and  distribution  was  made. 
Fletcher's  Appeal,  125  Pa.  St.,  352  (1889)  ;  Clothier's- 
Estate,  20  W.  N.,  379  (1887). 

Nor  for  errors  of  law  after  the  case  has  been  heard  ort 
appeal,  and  decree  entered.  Dennison  v.  Goehring,  6  Pa. 
St.,  402  (1847). 

But  it  was  held  to  the  contrary  in  Parker's  Appeal,  61 
Pa.  St.,  478  (1869). 

Review  will  not  lie  after  contest  and  full  hearing.  Cun- 
ningham's Appeal,  2  Pitts.,  177  (1860)  ;  Smith's  Estate,  5 
W.  N.,  495  (1878) ;  Wilson's  Appeal,  3  Atlan.,  447  (1885). 

Nor  after  twelve  years  from  final  confirmation  of  the 
account.     Bagg's  Appeal,  43  Pa.  St.,  512  (1862). 

Nor  after  fourteen  years  of  acquiescence  ;  if  the  objector 
knew  of  the  proceedings  notice  will  be  presumed.  Bitten- 
house's  Estate,  1  Pars.,  313  (1847). 

Nor  after  twenty  years,  tlie  evidence  of  fraud  being  in- 
sufficient.    Anderson's  Appeal,  102  Pa.  St.,  258  (1883). 

Nor  after  payment  under  the  decree.     Keim's  Appeal, 
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125  Pa.   St.,  486  (1889) ;   High's  Appeal,   26  W    N     460- 
(1890). 

Nor  eight  years  after  confirmation,  though  want  of 
notice  alleged.     Gosner's  Estate,  133  Pa.  St.,  528  (1890). 

On  an  application  for  review  of  the  accounts  of  an 
assignee,  alleged  errors  of  fact  will  not  be  examined. 
Earp's  Estate,  6  Phila.,  188  (1866). 

It  is  within  the  discretion  of  the  court  to  grant  or  refuse- 
a  review  upon  the  ground  of  after-discovered  evidence. 
HamilVs  Appeal,  88  Pa.  St.,  363  (1879). 

In  Felty  v.  Calhoun,  147  Pa.  St.,  27  (1892),  a  petition 
for  review,  which  was  in  effect  an  application  to  review  a 
former  decision  of  the  Supreme  Court  in  the  same  case, 
was  dismissed. 

§  5876.    Practice  as  to  Bills  of  Review. 

Bills  of  review  can  only  be  brought  by  persons  who 
have  been  aggrieved  by  the  decree,  and  are  only  brought 
after  final  decree  : 

(a)  For  error  of  law  apparent  on  the  face  of  the  record  ^ 

(6)  For  new  matter,  which  has  arisen  or  been  discovered 
since  the  decree. 

In  the  first  case  it  is  a  matter  of  right.  In  the  latter 
case  special  leave  of  court  is  required.  The  new  evidence 
must  be  relevant  and  material,  and  such  as  could  not  sooner 
have  been  discovered. 

Leave  to  file  a  bill  of  review  for  after-discovered  evi- 
dence is  by  petition,  duly  verified  by  affidavit,  containing  a 
statement  of  new  matter,  and  an  allegation  that  it  could 
not  sooner  have  been  discovered  and  could  not  have  been^ 
produced  or  used  in  the  original  cause  by  the  party  claim- 
ing the  benefit  of  it.  Laches  destroys  the  right  to  relief. 
In  the  case  of  error  of  law,  the  established  doctrine  is  that 
the  evidence  in  the  case  cannot  be  looked  into.  That  is  the 
office  of  the  court  on  an  appeal. 

The  usual  defense  to  a  bill  of  review  is  by  demurrer. 

§  5877.    What  the  BiU  Must  Contain. 

The  bill  of  review  must  contain  recitals  as  to  the  orig- 
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inal  bill  filed,  the  proceedings,  the  decree  and  the  matters 
on  which  the  party  considers  himself  aggrieved,  the  error 
in  law  or  new  matter  discovered.  If  the  bill  is  filed  on  the 
ground  of  newly-discovered  evidence,  it  must  aver  that 
leave  to  file  has  been  granted  by  the  court,  should  describe 
the  new  evidence  distinctly  and  specifically,  state  when  it 
was  discovered  and  its  effect  on  the  decree.  Dexter  v. 
Arnold,  5  Mason,  303  (1829). 

All  the  parties  to  the  original  bill  ought  to  be  made 
parties  to  the  review. 

If  the  decree  has  not  been  carried  into  execution,  the 
bill  prays  simply  for  a  review  and  a  reversal  of  the  point 
complained  of. 

If  it  has  been  carried  into  execution,  it  may  pray  for  a 
further  decree  which  will  restore  the  injured  party  to  the 
.situation  he  occupied  before  the  first  decree. 

The  petition  in  the  Orphans'  Court  must  specify  the 
errors  in  the  original  decree.  Kachleiri's  Ajjpeal,  5  Pa.  St., 
95  (18-47) ;  Yeager's  Appeal,  34  Id.,  173  (1859) ;  BusselVs 
Appeal,  Id.,  258  (1859)  ;  Frey's  Estate,  34  Leg.  Int.,  176 
(1877). 

Where  the  effort  is  to  surcharge  and  falsify  there  must 
be  a  specification,  and  it  must  be  supported  by  proof. 
Yeager^s  Appeal,  supra  ;  Conner  v.  Burd,  1  Leg.  Ohron., 
17  (1872)  ;  Cramp's  Appeal,  81  Pa.  St.,  90  (1876). 

The  petition  should  charge  that  the  balance  has  not  been 
paid.     BusseWs  Appeal,  supra. 

In  England  it  has  been  ruled  that,  as  the  end  of  the  bill 
of  review  is  to  reverse  a  decree,  the  plaintiff  must  procure  a 
copy  of  the  decree  after  it  is  enrolled,  and  then  reciting  the 
former  proceedings,  as  they  are  recited  in  the  decree,  the 
plaintiff  is  to  set  forth  his  case,  and  assign  the  reasons  why 
the  decree  should  not  be  binding,  but  reversed  as  for  error 
in  law.  And  this  bill  cannot  regularly  be  brought  upon 
any  matters  in  fact,  or  matters  of  record  than  the  decree 
itself  ;  yet  if  there  be  oath  made  of  the  discovery  of  new 
matters,  which  could  not  possibly  be  had  or  used  at  the 
time  when  the  decree  passed,  a  bill  of  review  may  be  ex- 
hibited by  leave  of  the  court,  but  not  otherwise.     Vide 
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Toth.,  42  ;  Gilb.,  184.  And  by  an  order  made  October  IT, 
1741,  no  supplemental  or  new  bill,  in  nature  of  a  bill  of 
review,  grounded  upon  any  new  matter  discovered  or  pre- 
tended to  be  discovered  since  the  pronouncing  of  any 
decree  of  the  court,  in  order  to  the  reversing  or  varying  of 
such  decree,  shall  be  exhibited  without  special  leave  of  the 
court  first  obtained  for  that  purpose  ;  and  unless  the  party 
exhibiting  the  same  do  first  deposit  fifty  pounds,  as  a 
pledge  to  answer  such  costs  and  damages  as  shall  be^ 
awarded  to  the  adverse  party,  in  case  the  court  shall  think 
fit  to  award  any  at  the  hearing  of  the  cause  on  such  supple- 
mental or  new  bill. 

g  5878.    Time  within  which  Bill  Must  be  Filed. 

The  general  rule  is  that  a  bill  of  review  for  error 
apparent  on  the  record  must  be  brought  within  the  time  in 
which  an  appeal  could  be  brought,  and  in  the  case  of  a  bill 
filed  on  account  of  after-discovered  matter,  the  bill  should 
not  be  allowed  if  the  time  for  appeal  has  elapsed  since  the 
evidence  was  discovered. 

In  NeilVs  Appeal,  93  Pa.  St.,  177  (1880),  it  was  stated 
that  although  courts  of  equity,  with  reference  to  bills  of 
review,  follow  by  analogy  the  law  in  regard  to  writs  of 
error,  it  might  be  wise  to  follow  the  rule  established  by  the 
Legislature  by  the  Act  of  October  13,  1840,  relating  to  the 
Orphans'  Court. 

In  Pennsylvania  and  in  the  Federal  courts  all  decrees  in 
equity  are  matters  of  record  and  deemed  to  be  enrolled  as 
of  the  term  at  which  they  are  entered.  Dexter  v.  Arnold, 
5  Mason,  303  (1829)  ;   Wliiting  v.  Bank,  13  Peters,  6  (1839).. 

§  5879.    form  of  Bill  of  Review. 

In  the  Court  of  Common  Pleas,  No.        ,  of  the  County  of 

In  Equity. 

(State  title  of  case.) 
To  the  Honorable  the  Judges  of  the  said  Court : 

A.  B.,  of  the  City  of  ,  brings  this  liis  bill  against  C.  D.,  also  of 

said  city,  'and  thereupon  the  plaintiff  complains  and  says  : 
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1.  That  on  the  day  of  E.  F.,  of  said  city,  executed  a  deed 
conveying  to  C.  D.  a  number  of  properties  in  trust  inter  alia  to  pay  to  the 
plaintiff  the  net  rents  and  income  thereof.  A  true  copy  of  said  deed  is 
hereto  annexed,  marked  ' '  Exhibit  A, "  which  the  plaintiff  prays  may  be  taken 
as  part  of  this  bill.  (Or,  as  the  case  may  be,  describe  the  position  of  the  said 
C.  D.) 

2.  The  said  C.  D.  took  upon  himself  the  execution  of  said  trust  and  col- 
lected the  rents  of  said  properties. 

3.  On  the  day  of  the  said  C.  D.,  as  trustee  of  the  plaintiff, 
filed  his  account  of  the  rents  received  by  him  under  said  trust  deed,  and  said 
account  was  afterwards,  to  wit,  on  the  day  of  ,  absolutely 
confirmed. 

4  If  concealment  was  practiced,  add  (that  of  the  said  proceedings  the 
plaintiff  was  wholly  ignorant,  until  very  recently,  to  wit,  ,  when  he 

was  for  the  first  time  informed  of  the  filing  of  said  account  and  of  its  abso- 
lute confirmation). 

5.  If  errors  in  the  decree  are  relied  on,  state  that  in  the  body  of  the  said 
decree  the  following  errors  in  law  appear  (here  set  out  the  errors). 

6.  (If  new  matter  is  shown  or  new  proof  has  come  to  light,  aver  the 
same  specifically.) 

7.  That  great  injustice  was  done  to  the  plaintiff  by  said  account  and  said 
decree  (here  give  details  of  the  wrong  done,  the  collections  made  and  not 
accounted  for,  the  credits  claimed  which  were  false  ;  if  any  fraud  was  prac- 
ticed, detail  it). 

8.  That  said  account  and  decree  should  be  reviewed  or  otherwise  the 
plaintiff  will  suffer  great  loss. 

9.  No  distribution  has  been  made  under  said  decree  and  no  rights  have 
been  acquired  under  said  decree  save  the  unjust  right  of  said  C.  D.  to  claim 
Tinder  said  illegal  decree  ;  wherefore  the  plaintiff  needs  equitable  relief,  and 
he  prays : 

1.  That  said  decree  confirming  said  account  be  reviewed  and  set  aside, 
and  that  the  same  be  changed  so  as  (to  charge  the  said  C.  D.  as  follows,  or 
so  as  to  surcharge  the  said  C.  D.  as  follows,  or  so  as  to  strike  out  the  follow- 
ing unjust  and  illegal  credits  claimed  by  said  C.  D.,  etc.,  as  the  case  maybe). 

2.  General  relief. 

,    ^ ,     .      „    ,  (Signature  of  counsel.) 

(General  afiidavit  of  plamtiff.) 


(Endorsement  of  the  Bill.) 
No.        .  Term,  18    . 

In  the  Court  of  Common  Pleas,  No.       ,  of  the  County  of 

A.  B. 

V. 

CD. 
In  Equity. 
Bill  of  Review. 
To  the  within-^named  Defendant : 

You  are  hereby  notified  and  required  to  cause  an  appearance  to  be  en- 
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tered  for  you  in  the  within-named  coui-t  and  file  your  answer  to  the  within 
bill  of  complaint  within  fifteen  days  after  the  service  hereof  on  you,  and  to 
■observe  what  tlie  said  court  shall  direct.  You  are  also  notified  that  if  you 
fail  to  enter  your  appearance  and  file  your  answer  within  fifteen  days,  you 
will  be  liable  to  have  the  bill  taken  pro  confesso,  and  a  decree  made  against 
you  in  your  absence. 

Witness  my   hand  at  Philadelphia,   this  day   of  ,  one 

thousand  eight  hundred  and  ninetj^- 

(Signature  of  counsel.) 

Solicitor  pro  Plaintiff. 

g  5880.    Bill  in  the  Nature  of  a  Bill  in  Beview. 

Relief  may  be  obtained  against  error  in  tiie  decree,  by  a 
bill  in  the  nature  of  a  bill  of  review.  This  bill  in  its  frame 
resembles  a  bill  of  review,  except  that,  instead  of  praying 
that  the  former  decree  may  be  reviewed  and  reversed,  it 
prays  that  the  cause  may  be  heard  with  respect  to  the  new 
matter  made  the  subject  of  the  supplemental  bill,  at  the 
same  time  that  it  is  reheard  upon  the  original  bill,  and  that 
the  plaintiff  may  have  such  relief  as  the  nature  of  the  case 
naade  by  the  supplemental  bill  may  require. 

The  principles  applicable  to  bills  of  review  are  stated 
supra. 

§  5881.    Bill  Impeacliing  a  Decree  for  Fraud. 

This,  according  to  the  English  Practice,  must  be  an  origi- 
nal bill.  It  may  be  filed  without  leave  of  court.  Kennedy 
V.  Daly,  1  Schoales  &  L.,  3.55  (1804) ;  Barnesly  v.  Powel, 
1  Ves.  Ch.,  120  (1748). 

It  must  state  the  proceedings,  the  decree  and  the  grounds 
for  impeaching  it.     Story's  Eq.  PI.,  §  428. 

If  the  bill  be  successful  the  parties  are  restored  to  their 
original  position.     Id.,  §  426,  etc. 


CHAPTER  XXIV. 

LUNATICS. 
§  5882.    Jurisdiction— Practice— Statutes. 

The  Act  of  June  16,  1836,  §  13  (P.  L.,  Y89),  confers  equity 
jurisdiction  so  far  as  relates  to  "the  care  of  the  persons 
and  estates  of  those  who  are  non  compos  mentis." 

Three  days  before  the  passage  of  the  statute  just  quoted, 
viz.,  June  13,  1836,  the  Legislature  had  enacted  a  law  con- 
ferring jurisdiction  in  questions  of  lunacy  and  habitual 
drunkenness  upon  the  courts  of  common  pleas.  (P.  L., 
592.) 

This  Act  of  June  13,  1836,  authorizes  the  courts  to  issue 
commissions,  prescribes  the  form  of  the  writ,  directs  the 
court  to  order  notices,  provides  for  the  inquisition,  the  ap- 
pointment of  a  committee,  etc. 

These  various  subjects,  with  many  other  points,  are  all 
treated  of  and  the  forms  given.  Brews.  Prac,  Vol.  II.,  §§ 
3662  to  3729. 

The  Pennsylvania  Practice  is  under  the  Act  of  June  13, 
1836,  and  in  accordance  with  the  forms  and  decisions  just 
referred  to. 

The  Act  of  June  25,  1895  (P.  L.,  300),  provides  for  the 
protection  of  persons  unable  to  care  for  their  own  property, 
as  follows  : 

Section  1.  That  whenever  hereafter  any  person,  being  a  citizen  of  this 
State,  shall  become  or  be  so  weak  in  mind,  that  he  or  she  is  utterly  unable 
to  take  care  of  his  or  her  property,  and  is  therefore  liable  to  dissipate  or  lose 
the  same  and  to  become  the  victim  of  designing  persons,  it  shall  be  lawful 
for  either  the  mother,  father,  brother,  sister,  husband,  wife  or  child  of  such 
person  to  present  in  the  Court  of  Common  Pleas  of  the  county  in  which  the 
said  person  to  be  cared  for  resides  and  has  resided  for  more  than  one  year 
prior  thereto,  his  or  her  petition,  under  oath,  setting  forth  the  facts,  praying 
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the  court  to  adjudge  such  person  to  be  unable  to  take  care  of  his  or  her  own 
property  and  to  appoint  a  guardian  for  the  estate  of  such  person  :  Provided, 
however,  If  it  shall  happen  that  the  person  so  incapacitated  has  no  such 
relatives  as  hereinbefore  stated,  then  the  petition  may  be  presented  by  the 
next  of  kin  or  any  other  person  as  the  next  friend. 

Section  2.  Thereupon  it  shall  be  the  duty  of  the  court  to  fix  a  day  for 
the  hearing  of  such  application,  and  to  direct  that  ten  (10)  days  writtei^ 
notice  thereof  be  given  to  the  party  against  whom  the  petition  is  presented, 
and  also  to  the  other  members  of  his  family  residing  within  the  jurisdiction 
of  the  court,  and,  if  such  latter  parties  do  not  reside  within  the  jurisdiction 
of  the  court,  then  by  such  publication  as  the  court  may  think  proper. 

Section  3.  Upon  the  day  fixed  for  the  hearing  the  court  shaU  require 
the  personal  presence  in  court  of  the  party  against  whom  the  petition  is  pre- 
sented, unless  there  is  positive  testimony  to  the  effect  that  such  party  can- 
not  be  brought  into  court  with  safety  to  himself.  At  such  hearing  the  court 
shall  hear  the  testimony  of  all  parties  in  interest,  and  of  such  witnesses  as 
the  petitioner  and  the  party  against  whom  the  proceedings  are  had,  or  any 
member  of  his  family,  may  see  fit  to  introduce  on  the  question  of  the  in- 
ability of  the  party  against  whom  the  proceedings  are  taken,  from  weakness 
in  mind,  to  take  care  of  his  own  property.  If  the  court,  on  su.cli  hearing, 
shall  be  clearly  satisfied  that  the  party  against  whom  the  proceedings  are 
taken  is  not  able,  owing  to  weakness  in  mind,  to  take  care  of  his  own  prop- 
erty, then  it  shall  be  the  duty  of  the  court  to  so  decide  and  decree,  and  to 
appoint  a  guardian  to  take  care  of  the  property  of  the  said  party. 

Section  4.  If  the  party  against  whom  the  proceedings  are  taken  shall 
demand,  in  writing,  prior  to  the  decision  of  the  judge  on  such  application, 
a  trial  by  jury,  it  shall  thereupon  be  the  duty  of  the  court  to  award  such 
trial  on  an  issue  framed  to  determine  the  question  of  fact  involved,  and  such 
trial  shaU  be  had  according  to  the  course  of  the  common  law,  but  the  ver- 
dict of  the  jury,  if  in  favor  of  the  party  against  whom  the  petition  is  pre- 
sented, shall  be  concliisive  ;  if  against  such  person  it  shall  be  advisory,  only, 
to  the  court. 

Section  5.  From  and  after  a  decree  that  the  party  against  whom  the 
same  is  entered  is  so  weak  in  mind  as  to  be  unable  to  care  for  his  property, 
the  said  person  shall  be  wholly  incapable  of  making  any  contract  or  gift 
whatever  or  any  instrument  in  writing,  and  the  entiy  of  sucli  decree  shall 
be  notice  to  the  world  of  such  incapacity,  and  the  said  party  shall  be  a  ward 
of  the  court  appointing  such  guardian. 

Section  6.  The  guardian  so  appointed  shall  have  precisely  the  same 
powers  and  be  subject  to  the  same  duties  as  the  guardian  of  the  property  of 
minors  in  the  State  of  Pennsylvania,  but  the  court  appointing  such  guard- 
ian shall  have  full  power  over  the  same  in  directing  the  allowance  for 
the  ward  and  in  the  care  of  the  property  of  the  ward,  and  the  guardian 
shall  give  such  bond  and  file  such  accounts  and  at  such  periods  as  the 
court  shall  determine. 

Section  7.  If,  at  any  time  after  the  decree  may  have  been  entered,  the 
party  against  whom  such  proceedings  are  taken  shall  become  able  to  care 
for  his  property,  he  or  any  one  of  his  famUy  may  present  a  petition  to  the 
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court  setting  forth  such  fact,  and  after  a  hearing  had,  of  which  due  notice 
shall  be  given  to  all  members  of  the  family  as  well  as  to  the  party  himself, 
if  the  court  shall  find  that  the  party  has  regained  the  ability  to  care  for  his 
own  property,  the  court  shall  so  decree  and  discharge  the  guardian,  and 
thereupon  the  said  party  shaU  be,  for  the  future,  as  if  the  proceedings 
against  him  or  her  had  never  been  begun. 

•  Section  8.  Pending  the  final  decision  of  the  case  the  court  may  make 
such  orders  for  the  temporary  care  of  the  estate  and  the  facilitating  a  speedy 
hearing  as  to  it  may  seem  just. 

Section  9.  Any  person  aggrieved  by  the  final  decree  of  the  Court  of 
Common  Pleas  may,  within  one  (1)  year  from  the  time  it  is  entered,  appeal 
therefrom  to  the  Supreme  Court  of  the  State,  and  such  court  may  affirm, 
reverse  or  modify  the  decree  of  the  lower  court. 


CHAPTER  XXV. 

BILL  TO  TAKE  TESTIMOKT  DE  BENE  ESSE. 
§  5883.    Practice. 

This  was  filed  in  England  to  secure  testimony  in  aid  of 
a  suit  of  law,  when  there  was  reason  to  fear  it  might  not  be 
had  at  the  trial.  It  was  specially  applicable  to  aged,  infirm 
or  going  witnesses.  As  stated,  it  was  only  applicable  to  the 
case  of  a  suit  at  law  actually  pending.  In  this  respect  it 
differed  from  the  bill  to  perpetuate  testimony,  which  could 
only  be  filed  when  the  matter  was  not  in  litigation,  but  was 
liable  to  be  so. 

The  frame  of  the  bill  and  its  peculiarities  are  explained 
in  Story's  Equity  Plead.,  §§  307-310. 

In  Pennsylvania  this  bill  is  superseded  by  the  practice 
under  the  Equity  Eules,  §§  55,  56,  57.  See  Brews.  Prac, 
Yol.  11. ,  §§  2464-2490. 

The  new  Equity  Eules  provide  :  "  All  testimony  in  cases 
in  equity  shall  be  taken  in  the  same  manner  as  is  now  prac- 
ticed in  courts  of  law.  *  *  *  Rules  may  be  entered  for  the 
purpose  of  taking  testimony  on  the  equity  side  of  the  several 
courts  of  common  pleas  in  the  same  manner  and  with  the 
same  effect  as  upon  the  common-law  side  of  the  same 
courts."    See  Chapter  XXVI.,  this  book. 


CHAPTER  XXVI. 

OBTAINING  EVIDENCE  FROM  PLACES  NOT  WITHIN  THE 

STATE. 

§  5884.    Jurisdiction— Practice. 

The  Act  of  June  16, 1836,  §  13  (P.  L.,  T89),  confers  on  the 
courts  of  common  pleas  the  jurisdiction  and  powers  of  a 
court  of  chancery  so  far  as  relates  to  *  *  * 

"  The  obtaining  of  evidence  from  places  not  within  the 
State." 

The  only  methods  by  which  evidence  could  be  taken  out- 
side of  the  State  prior  to  the  Act  of  1895  {infra)  were  by 
commissions  and  letters  rogatory.  Commissions  have 
been  issued  for  many  years  in  the  common-law  courts 
under  their  rules.  The  forms,  decisions  and  practice 
are  all  stated,  Brews.  Prac,  Vol.  II.,  §§  2491  to  2538. 
The  letters  rogatory  are  treated  in  like  manner.  Id., 
§§  2539-2551. 

The  taking  of  depositions  to  prove  a  will  when  witnesses 
are  abroad  is  treated,  Brews.  O.  C.  Prac,  §§  898T,  4069, 
4070,  4071.  Equity  Eule  XI.,  §§  55,  56,  57,  provides  as  to 
depositions  and  commissions. 

The  Equity  Eules  of  January  15, 1894,  provide  that  "all 
testimony  in  cases  in  equity  shall  be  taken  in  the  same 
manner  as  now  practiced  in  courts  of  law  ;  upon  rule,  com- 
mission, letters  rogatory  or  in  open  court.  Rules  may  be 
entered  for  the  purpose  of  taking  testimony  on  the  equity 
side  of  the  several  courts  of  common  pleas  in  the  same 
manner  and  with  the  same  effect  as  upon  the  common-law 
side  of  the  same  courts." 
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Testimony  of  witnesses  residing  out  of  the  State,  but 
within  the  United  States,  may  be  taken  on  rule.  The  Act  of 
June  25,  1895  (P.  L.,  279),  provides: 

That  from  and  after  the  date  of  the  passage  of  this  act,  the  testimony 
of  witnesses  to  be  read  in  evidence  upon  the  trial  or  hearing  of  any  cause  or 
matter  pending  or  hereafter  to  be  brought  in  any  of  the  civil  courts  of 
record  of  this  Commonwealth,  when  such  witnesses  reside  beyond  the  limits 
of  said  Commonwealth,  but  within  the  United  States,  may  be  taken  upon  a 
rule  entered  in  the  oifice  of  the  prothonotary  of  the  Court  of  Common  Pleas 
of  the  county  where  such  cause  or  matter  is  pending,  in  like  manner  as 
rules  are  now  entered  for  the  taking  of  the  testimony  of  witnesses  residing 
within  the  Commonwealth,  and  upon  notice  to  be  given  to  the  other  side  in 
like  manner  as  now  provided  by  existing  law  or  rule  of  court :  Provided, 
however.  That  such  notice  of  the  time  and  place  of  taking  said  testimony 
shall  be  given  at  least  twenty  (20)  days  before  the  time  fixed  in  said  notice 
for  the  taking  of  the  testimony,  and  testimony  so  taken  upon  such  rule  and 
notice  shall  be  entered  in  the  prothonotary's  ofSce  and  have  effect  as  though 
the  same  had  been  taken  witliin  the  limits  of  the  Commonwealth  of  Penn- 
sylvania. 

Section  3.  No  rule  to  take  testimony,  as  provided  in  the  first  section  of 
this  act,  shall  be  entered  in  the  prothonotary's  office,  unless  permission  so 
to  do  shall  have  been  granted  by  the  court  in  which  the  cause  or  matter  in 
which  such  testimony  is  to  be  taken  is  pending,  or  a  judge  thereof  in 
vacation. 

Section  3.  Nothing  herein  contained  shall  prevent  the  taking  of  testi- 
mony of  witnesses  in  proper  cases  upon  commission  and  interrogatories,  as 
is  now  practiced  in  the  several  courts  of  this  Commonwealth. 


CHAPTER  XXVn. 

BILL  FOR  A  NEW  TRIAL. 
§  6885.    Jttrisdiction— Bill  not  Favored. 

This  bill  seeks  to  restrain  proceedings  upon  a  judgment 
at  law,  upon  the  allegation  that  it  is  against  conscience,  and 
that  the  plaintiff  could  not  avail  himself  of  the  defense  at 
the  proper  time,  or  that  without  any  negligence  he  was  yet 
prevented  from  setting  up  the  defense  by  fraud  or  acci- 
dent.    2  Story's  Eq.  Juris.,  §  887. 

This  bill  is  not  favored.  Woodworth  v.  Van  Buskerk, 
1  Johns.  Ch.,  432  (1815)  ;  Floyd  v.  Jayne,  6  Id.,  479  (1822). 
See  Chapter  on  "Injunctions." 
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CROSS-BILLS. 
§  5886.    Definition. 

A  cross-bill  is  a  bill  brought  by  a  defendant  against  the 
plaintiff,  or  against  co-defendants,  or  against  both.  It 
may  be  brought  against  parties  not  named  in  the  original 
bill. 

It  was  said  by  Curtis,  J.,  in  Shields  r.  Barrow,  17  How. 
(U.  S.),  145  (18.54),  that  new  parties  cannot  be  introduced 
into  a  cause  by  a  cross-bill. 

A  different  ruling  has  been  adopted  in  other  courts. 
Thus,  when  essential,  new  parties  may  be  introduced  by 
cross-bill  in  Vermont,  Blodgett  v.  Hobart,  18  Vt.,  -114 
(1846)  ;  Brandon  Co.  v.  Prime,  14  Blatch.,  371  (1878)  ;  in 
Illinois,  Hard  v.  Case,  32  111.,  45  (1863)  ;  Jones  r.  Smith, 
14  111.,  229  (1852) ;  and  in  Tennessee,  Hildebrand  v.  Beasley, 
7  Hieskell,  121  (1872). 

In  England  (by  counter-claim).  Dear  v.  Sworder,  4 
Law  Eeports  (6  Chanc.  Div.),  476  (1876). 

The  Pennsylvania  Equity  Eule  VII.,  §  41,  pre-supposes 
the  right  to  introduce  new  parties. 

§  5887.    The  Pennsylvania  Bules  in  Equity 

provide  that  the  defendant  may  at  once  proceed  by  a  bill 
in  the  nature  of  a  cross-bill  against  such  party  as  is  liable 
jointly  with  him,  etc.     Rule  V.,  §  25. 
Rule  VII.,  §  41,  provides  that 

§    5888.  Cross-bills  for  Discovery  Only  shall  Not  be  Allowed. 

A   defendant  may  file   interrogatories  to  the  plaintiff. 

663 
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(See  also  Id.,  §  39.)  No  further  reference  shall  be  made  to 
the  matters  in  the  original  bill  than  is  necessary.  Where 
no  new  parties  are  added,  service  may  be  made  of  a  copy  of 
the  cross-bill  on  the  counsel  for  the  plaintiff  in  the  original 
bill.  If  other  persons  are  introduced,  copies  of  the  original 
and  the  cross-bill  and  of  the  answer  to  the  original  bill  must 
be  given  to  them,  and  the  service  shall  be  as  provided  for 
service  of  original  bills.     §  41,  State  Eules. 

It  will  be  seen  hereafter  that  the  Equity  Eule  1-2  in  U. 
S.  courts  permits  the  filing  of  a  cross-bill  for  discovery. 

When  a  defendant  can  file  interrogatories  (as  in  Pennsyl- 
vania), he  has  no  need  of  a  cross-bill  for  discovery  only. 
But  he  cannot  file  interrogatories  until  he  has  put  in  a  full 
answer ;  and  if  his  answer  be  excepted  to  for  insufficiency, 
he  cannot  compel  answers  to  the  interrogatories  until  the 
answer  (to  the  original  bill)  is  pronounced  sufiicient. 

§  5889.    When  a  New  Party  Cannot  be  Added  by  Cross-bill. 

If  the  new  party  have  no  interest  in  the  matter,  a  de- 
murrer will  lie.  Ke7inedy  Y.  Kennedy,  66  111.,  190  (1872); 
Macey  v.  Childress,  2  Tenn.  Ch.,  441  (1875)  ;  Sergei  v. 
Laitenherger,  2  Tenn.  Ch.,  251  (1S75). 

§  5890.    Who  may  Tile  Cross-bill. 

A  purchaser  pendente  lite  may  file  a  bill  in  the  nature 
of  a  cross-bill.  WJiitbeck  v.  Edgar,  2  Barb.  Ch.,  106 
(1847). 

A  defendant  entitled  to  positive  relief  must  file  a  cross- 
bill.    Paxton  V.  8tackhouse,  4  Kulp,  403  (1885). 

§  5891.    The  Proper  Time  for  Filing  a  Cross-bill. 

It  has  been  said  that  if  the  cross-bill  be  not  filed  at  the 
time  of  filing  the  answer,  and  the  delay  be  not  explained, 
the  original  bill  will  not  be  stayed.  White  v.  Buloid,  2 
Paige,  164  (1830). 

But  this  diligence  will  not  be  exacted  of  a  defendant 
filing  a  cross-bill  against  his  co-defendant.  Vanderveer  v. 
Holcomb,  6  C.  E.    Green,   105  (1870).     Nor  where  the  de- 
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fendant  has  been  kept  in  ignorance  by  the  fraud  of  plaintiff, 
of  the  facts  which  entitle  him  to  file  a  cross-bill.  Berry- 
mait.  V.  Graham,  Id.,  370  (1869). 

It  should  be  filed  before  the  testimony  is  closed.  Cart- 
wright  V.  Clark,  4  Metcalf  (Mass.),  104  (18-42)  ;  Field  v. 
Schieffelin,  1  Johns.  Chanc,  252  (1823)  ;  Gouverneur  v. 
Elmendorf,  4  Johns.  Chanc,  3.57  (1820)  ;  Sterry  v.  Arden, 
1  Johns.  Chanc,  62  (1814)  ;  White  v.  Buloid,  2  Paige,  164 
(1830) ;   Vanderveer  v.  Holcomh,  6  C.  E.  Green,  105  (1870). 

In  Jackson  v.  Grant,  3  C.  E.  Green,  145  (1866),  the 
cross-bill  was  allowed  to  be  filed  after  the  expiration  of  the 
time  for  taking  testimony. 

If  not  so  filed,  the  hearing  must  be  on  the  testimony 
taken  and  on  the  answer  in  the  cross-suit.  Paxton  v. 
Stackhouse,  4  Kulp,  405  (1885)  ;  White  v.  Bidoid,  2  Paige, 
164  (1830). 

Great  liberality  has  been  extended.  A  creditor,  who 
intervened,  filed  a  cross-bill  without  leave  of  the  court. 
Latouche  v.  Dunsany,  1  Schoales  &  Lefroy,  137  (1803). 
And  even  when  the  case  was  pending  in  the  appellate  court 
such  a  bill  was  filed.  Morrison  v.  Searight,  4  Baxter 
(Tenn.),  479  (187-1). 

Where  matter  has  arisen  since  the  issue  joined  (as  a 
release)  (or  an  assignment),  the  defendant  must  raise  the 
defense  by  a  cross-bill.  Miller  v.  Fenton,  11  Paige,  18 
(1844)  ;  Lambert  v.  Lambert,  52  Maine,  544  (1864)  ;  Allen 
V.  Long,  30  P.  L.  J.,  269  (1883)  ;  Brady  y.  Young,  4  Phila., 
127  (1860)  ;  Randolph's  Appeal,  66  Pa.  St.,  178  (1870). 

In  Datz  V.  Phillips,  46  Leg.  Int.,  250  (1889),  it  was 
Tuled  that  the  cross-bill  must  be  confined  to  the  subject- 
matter  of  the  original  bill,  and  that  it  might  be  dismissed 
if  it  set  up  new  matter.  This  case  was  reversed  on  another 
point  in  26  W.  N.,  512  (1890). 

This  view  is  sustained  by  Judge  Story  (Story's  Equity 
Plead.,  §  401)  on  the  ground  that  the  matter  alleged  in  the 
bill  must  be  strictly  of  the  nature  of  a  defense,  and  in  some 
way  legitimately  connected  with  the  claim  in  the  original 
bill.     Independent  matter  cannot  be  included. 

To  the  same  effect  are  Bowan  v.  Mnfg.   Co.,  33  Conn., 
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1  (1865)  ;  Oallatian  v.  Cunningham,  8  Oowen  (N.  Y.),  361. 
(1826)  ;  Kidder  v.  Barr,  35  N.  H.,  251  (185Y) ;  Kemp  v. 
Mitchell,  36  Ind.,  256  (1871) ;  Cross  v.  De  Fa^te,  i  Wallace- 
(U.  S.),  1  (1863). 

The  cross-bill  may  state  new  facts  if  they  are  connected 
with  the  subject-matter  of  the  original  suit.  Jones  v. 
Smith,  14  111.,  229  (1852). 

:<  5892.    In  what  Court  the  Cross-bill  Must  be  Filed. 

As  the  cross-bill  is  not  an  original  suit  it  must  always- 
be  filed  in  the  court  where  the  first  bill  is  pending.  If  th& 
original  suit  be  in  the  Circuit  Court  of  the  U.  S.,  the  cross- 
bill cannot  be  filed  in  a  State  court.  Story's  Equity  Plead., 
§400. 

The  Philadelphia  rule  is  :  "  All  bills  in  equity, the  object 
of  which  is  the  enjoining  of  pending  proceedings  at  law  or 
in  equity  in  any  of  the  courts  of  common  pleas  of  the 
county,  shall  be  assigned  *  *  *  to  the  court  in  which  such, 
proceedings  at  law  or  in  equity  shall  be  pending.  *  *  *  " 

§  5893.    What  may  be  Set  Up  by  a  Cross-bill. 

A  release,  an  assignment  by  plaintiff,  any  discharge  by 
matter  subsequent  to  filing  of  original  bill,  may  be  averred 
in  a  cross-bill.     See  cases  cited,  §  5891. 

A  cross-bill  may  pray  for  an  injunction  restraining  a 
suit  other  than  the  original  bill.  Brady  v.  Yoiung,  4  Phila., 
127  (1860). 

§  5894.    Contents  of  Cross-bill. 

A  cross-bill  should  state  : 

1.  The  original  bill  briefiy,  the  service  on  defendant,  his 
appearance,  that  he  has  a  defense,  etc. 

2.  The  necessity  for  the  filing  of  the  cross-bill. 

3.  If  it  be  filed  against  a  co-defendant,  the  facts  vipon 
which  it  is  founded  must  be  set  forth. 

4.  It  cannot  set  up  a  case  different  from  and  inconsistent 
with  the  substantial  defense  contained  in  the  answer  to  the 
original  bill.     Jackson  v.  Grant,  3  C.  E.  Green,  149  (1866). 
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The  prayers  should  be  for  the  appropriate  decrees.  See 
§§  5893  and  5896. 

The  cross-bill  should  be  sworn  to  if  a  stay  of  the  original 
suit  be  desired.  Talmage  v.  Pell,  9  Paige,  410  (1842)  ; 
Valtenburg  v.  Alherry,  10  Iowa,  264  (,1859) ;  Wliite  v. 
Buloid,  2  Paige,  164  (1830). 

The  object  of  the  cross- bill  being  to  enable  the  defendant 
to  obtain  affirmative  relief,  if  the  facts  alleged  amount  to- 
nothing  more  than  a  defense,  and  if  proved  could  afford 
the  defendant  no  affirmative  relief,  the  bill  is  demurrable. 
Wing  V.  Goodman,  Y5  111.,  159  (1874). 

Where  new  matters  of  defense  are  discovered  after  the- 
filing  of  the  answer,  but  which  existed  before  the  answer 
was  filed,  the  defendant  should  apply  for  leave  to  file  a 
supplemental  answer.  Such  matters  cannot  be  urged  by 
cross-bill.     Talmage  v.  Pell,  9  Paige,  410  (1842). 


§  5895.    Proceedings  on  the  Cross-bill. 

After  service  of  the  cross-bill,  the  plaintiff  in  the  cross- 
bill is  of  course  entitled  to  an  answer.  But  he  cannot' in 
general  require  the  answer  until  he  has  filed  a  sufficient 
answer  to  the  original  bill.  Long  v.  Burton,  2  Atkyn,  218 
(1741)  ;  Valtenburg  v.  Alherry,  10  Iowa,  264(18,39) ;  Purvis 
Y.  Leech,  16  W.  N.,  541  (1885). 

The  72d  Equity  Eule  of  the  U.  S.  courts  provides  that 
where  the  only  purpose  of  the  cross-bill  is  discovery,  the 
defendant  in  the  original  bill  must  first  answer  thereto 
before  the  original  plaintiff  is  compellable  to  answer  the 
cross-bill.  The  answer  to  the  cross-bill  may  be  read  at  the 
hearing,  by  the  party  filing  the  cross-bill,  under  the  same 
restrictions    "as  the  answer  praying  relief  may  now  be 

read." 

When  the  plaintiff  in  the  cross-bill  is  entitled  to  an 
answer,  he  may  secure  an  order  staying  the  proceedings  on 
the  original  bill  until  the  plaintiff  in  the  original  bill  has 
fully  answered  the  cross-bill. 

If  the  subject  of  the  cross-bill  be  a  defense  arising  after 
the  filing  of  the  original  bill,  it  may  be  heard  on  the  cross- 
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.■bill  before  the  original  is  at  issue.  Randolph's  Appeal,  66 
Pa.  St.,  178  (1870). 

The  two  bills  should  ordinarily  be  heard  together  when 
both  cases  are  at  issue  and  so  set  down.  The  plaintiff  in 
the  cross-bill  cannot,  as  of  course,  have  his  bill  dismissed. 

The  plaintiff  may  have  an  order  that  the  bills  be  heard 
together.  The  court,  in  its  discretion,  may  order  the  cross- 
bill to  be  argued  first.     Bandolph's  Appeal,  supra. 

The  subsequent  proceedings  are  the  same  as  in  an  ordi- 
nary equity  suit. 

§  5896.    Form  of  Cross-bill. 

In  the  Court  of  Common  Pleas,  No.        ,  of  the  County  op  , 

OF  THE  Teem  of  ,  18    .     ^o. 

In  Equity. 

C.  D. ,  who  is  the  defendant  in  a  bill  filed  in  this  court  by  A.  B.  to  the 
term  and  of  the  number  above  mentioned,  brings  this  his  cross-bill  against 
the  said  A.  B.  (if  others  are  proper  parties  name  them.  Any  co-defendant 
of  C.  B.  must  be  named.  If  there  are  two  or  more  co-plaintiffs  they  must 
also  be  named,  and  all  these  are  to  be  named  as  defendants  in  this  cross-bill, 
stating  their  position  in  the  original  bill ;  thus — against  the  said  A.  B. ,  and 
.als5  against  E.  F.,  who  is  a  co-plaintiff  with  the  said  A.  B.  in  said  bill  against 
C.  D.,  and  also  against  G.  H.,  who  is  a  co-defendant  in  said  bill  with  C.  D.) 
To  the  Honorable  the  Judges  of  said  Court : 

The  said  C.  D.,  complains  and  says  : 

1.  That  to  the  term  and  of  the  number  above  stated  A.  B.  filed  in  this 
honorable  court  his  bill  in  equity  against  C.  D.  (if  E.  F.  is  co-plaintiff  with 
A.  B.  the  above  will  be  changed  thus — A.  B.  and  E.  F.  filed  in  this  honorable 
court  their  bill  in  equity  against  C.  D.  So,  too,  if  G-.  H.  is  named  in  the  bill 
as  co-defendant  with  CD.,  state  that  fact.  Thi-oughout  the  cross-bill  wher- 
ever the  parties  to  the  original  bill  are  named  these  forms  will  be  followed). 

2.  That  your  orator  appeared  to  said  biU,  and  on  the  day  he  fUed  this 
cross-bill  he  filed  a  full  answer  to  the  bill  of  said  A.  B. 

3.  That  said  A.  B.  claims  in  said  bill  that  your  orator  is  indebted  to  hiir. 
(here  condense  very  briefly  the  bill.  The  following  statement  is  given 
merely  to  suggest  the  form  ;  the  facts  of  course  would  be  different.  The 
said  A.  B.  claims  in  said  bill  that  your  orator  is  indebted  to  said  A.  B.  in  the 
sum  of  |2,000,  being  the  amount  of  rents  alleged  by  A.  B.  to  have  been  col- 
lected by  your  orator  from  properties  owned  by  said  A.  B.  and  yom-  orator 
as  tenants  in  common  ;  and  A.  B.  in  said  bill  claims  an  account  from  your 
orator  for  said  rents.  The  statements  which  follow  should  be  paragraphed 
and  numbered). 

4.  (And  your  orator  further  showeth  that  before  the  filing  of  said  bUl, 
to  wit,  to  term,  18    ,  No.        ,  of  the  Court  of  Common  Pleas  No.        , 
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of  the  County  of  ,  the  said  C.  D.  brought  a  suit  at  law  against  your 

orator,  and  filed  a  statement  therein  claiming  from  your  orator  the  identi- 
cal sum  of  2,000  dollars  demanded  in  the  bill  in  equity.  The  said  A.  B.  hav- 
ing thus  now  pending  against  your  orator  two  suits,  one  at  law  and  the  other 
in  equity,  for  the  same  cause  of  action). 

5.  (That  the  said  A.  B.  was  justly  indebted  to  your  orator  when  said 
suit  at  law  was  brought,  and  now  still  is  justly  indebted  to  your  orator  in  a 
large  sum,  to  wit,  the  sum  of  2,000  dollars  for  rents  collected  by  the  said  A. 
B.  from  properties  owned  in  common  by  said  A.  B.  and  your  orator.  The 
said  A.  B.  has  refused  on  demand  to  render  to  your  orator  an  account  o£ 
said  rents.  Your  orator  is  justly  entitled  to  said  account  and  to  a  decree 
against  said  A.  B.  that  he  paj'  the  balance  due  to  your  orator.) 

6.  (Your  orator  needs  discovery  from  the  said  A.  B.  of  the  items  of  said 
collections.  The  said  A.  B.  has  entries  on  his  books  whicli  show  said  col- 
lections, and  your  orator  needs  discovery  thereof.) 

Wherefore  your  orator  needs  equitable  relief,  and  he  prays  : 

1.  That  said  A.  B.  fully  answer  this  cross-bill  and  that  all  proceedings 
on  said  bill  in  equity  be  stayed  until  the  said  A.  B.  has  fully  answered  this 
cross-bill. 

2.  Tliat  said  A.  B.,  pending  this  cross-bill,  be  specially  enjoined,  and 
that  on  final  hearing  he  be  perpetually  enjoined,  from  further  prosecuting^ 
his  said  suit  at  law  against  your  orator. 

3.  That  said  A.  B.  make  discovery  as  to  all  and  singular  the  premises. 

4.  That  said  A.  B.  be  ordered  to  account  to  your  oi-atorfor  all  rents  col- 
lected by  said  A.  B.  from  the  properties  owned  in  common  by  said  A.  B. 
and  your  orator,  and  to  pay  to  your  orator  what  shall  upon  such  account- 
ing be  justly  due  to  your  orator. 

5.  General  relief. 

(Signature  of  counsel,) 

Pro  Plaintiff. 
(Affidavit  of  C.  D.) 

As  C.  D.  moves  for  an  ex  parte  injunction,  he  should,  in  addition  to 
the  general  affidavit  at  foot  of  his  bill,  file  the  special  injunction  afiidavit 
following  the  words  of  the  bill  but  using  the  word  deponent  wherever 
orator  or  C.  D.  appears. 


(Endorsement  of  the  Bill.) 
1^0.  .  Term,  18     .     (This  must  be  the  Term  and  No.  of  the 

original  bill.) 
In  the  Couet  of  Common  Pleas,  No.       ,  op  the  County  of 

C.  D. 

V. 

A.  B. 

Cross-bill  in  Equity. 
To  the  within-named  Defendant : 

You  are  hereby  notified  and  required  to  cause  an  appearance  to  be  en- 
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tered  for  you  in  the  within-named  court  and  file  your  answer  to  the  within 
cross-bill  within  fifteen  days  after  the  service  hereof  on  you,  and  to  observe 
what  tlie  said  court  shall  direct.  You  are  also  notified  that  if  you  fail  to 
enter  your  appearance  and  file  your  answer  within  fifteen  days,  you  will  be 
liable  to  have  the  bill  taken  pro  confesso,  and  a  decree  made  against  you  in 
your  absence. 

Witness  my  hand  at  ,  this  day  of  ,  one  thousand 

■eight  hundred  and  ninety- 

(Signature  of  counsel,) 

Solicitor  pro  Plaintiff. 


CHAPTER  XXIX. 

AMENDMENTS   (OP   BILLS,  OP  ANSWERS,  OP  DEMUEREES    OP 
MASTERS'  EEPORTS  AND  DECEE3S). 

g  5897.    General  Observations— Kinds  of  Amendments. 

Amendments  of  bills  are  of  two  kinds  : 

1.  Amendments  as  to  parties  ; 

2.  Amendments  as  to  substance. 

As  to  the  first,  names  may  be  changed  and  added. 
Ilaskm's  Appeal,  1G4  Pa.  St.,  109  (1804)  ;  Crawford  v. 
Bmik,  35  W.  N.,  133  (1891:). 

A  party  improperly  made  plaintiff  may  be  made  a  defend- 
ant. Phmkettv.  Joice,  2  Sch.  &  Lef.,  159  (1804) ;  Motteux 
V.  Mackreth,  1  Ves.  J.,  142  (1790). 

As  to  amendfnents  in  matters  of  substance  little  can  be 
said  except  to  collate  the  cases  on  the  subject. 

It  is  not  necessary  to  amend  the  bill  in  order  that  the 
plaintiff  may  avail  himself  at  the  hearing  of  facts  stated  by 
the  defendant.     AttivoodY. ,  1  Eass.,  355  (1826). 

Previous  to  Lord  Lyndliursfs  orders  of  April  3,  1828, 
"the  plaintiff  had  an  unlimited  power  of  amendment.  But 
this  was  restricted  to  one  order  and  that  before  replication, 
unless  affidavit  were  made  denying  intent  to  delay  or  vex. 

Under  the  English  Practice  a  defendant  may  move  to 
dismiss  the  bill  after  two  months'  default. 

§  5898.    Statutes. 

The  first  statute  upon  the  subject  of  amendments  was 
passed  no  less  than  six  hundred  years  ago.  It  is  said  that 
it  owed  its  birth  to  the  "fastidious  circumspection"  and 
^' tyrannical  persecution  of  the  judges."    Blackstone  tells 
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US  that  the  Legislature  was  ' '  forced  to  interpose  by  no  less 
than  twelve  statu  tes. "  Beginning  with  an  enactment  which 
permitted  the  amendment  of  "  one  letter  too  much  or  too 
little,"  and  "  one  syllable,"  the  merciful  laws  of  amendment 
now  cover  almost  every  conceivable  mistake.  Declarations, 
pleas,  indictments,  mistakes  in  names,  striking  out  names, 
adding  names,  changing  the  form  of  action,  amending 
municipal  claims,  even  errors  in  verdicts,  and  amendments 
after  appeal,  with  many  other  matters,  have  all  been  the 
subject  of  legislation.  There  is  no  doubt  that  a  common- 
law  power  existed  which,  if  benignly  exercised,  would  have 
saved  the  necessity  of  resorting  to  the  Legislature  for  much 
of  the  needed  relief. 

§  5899.    The   Pennsylvania  Statute  Allowing  Amendments   in 

Equity- 
is  very  broad.     It  directs  that 

In  all  proceedings  in  equity,  according  to  equity  forms,  the  several 
*  *  *  courts  of  common  pleas  in  this  Commonwealth  miay  permit,  at 
their  discretion,  and  when  in  their  opinion  the  same  will  affect  the  merits 
of  the  matter  in  controversy,  and  expedite  justice,  amendments  to  be 
made  in  bills,  answers,  pleas  or  other  matters,  in  the  same  manner  as 
now  obtains  in  common-law  cases  and  practice,  proper  notice  to  be  given 
to  the  adverse  party,  whose  rights  shall  be  protected  by  continuance,  if 
desired.     Act  of  Tilay  4,  1864,  §  3  (P.  L.,  775). 

§  5900.    The  Equity  Rules  of  the  U.  S.  Courts 

permit  liberal  amendment  of  bills  in  equity.  Amendment 
of  bill  before  answer  or  demurrer  is  declared  to  be  matter 
of  coui'se  and  without  costs  if  no  copy  has  been  taken,  and 
after  copy  taken  amendments  may  be  made  in  the  filling 
of  blanks  correcting  mistakes  of  names,  descriptions,  and 
generally  in  matters  of  form.  Amendments  may  also  be 
made  in  material  points  as  of  course,  after  copy  taken  of 
bill  before  demurrer,  plea  or  answer,  but  the  plaintiff  must 
pay  the  costs  occasioned  thereby  and  furnish  without  delay 
a  copy  to  each  defendant.  If  the  amendments  are  numer- 
ous he  must  furnish  copies  of  the  whole  bill  as  amended. 
Rule  28. 
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§  5901.    Amendment  of  Bill  after  Answer. 

After  answer,  plea  or  demurrer  and  before  replication 
the  plaintiff  on  motion  and  petition  may  without  notice 
obtain  an  order  to  amend  with  or  without  costs  as  the  court 
may  direct. 

After  replication  there  must  be  a  motion  or  petition,  and 
due  notice  and  proof  by  affidavit  that  the  proposed  amend- 
ment is  not  for  tlie  purpose  of  vexation  or  delay,  or  that  the 
matter  is  materitil  and  could  not  with  reasonable  diligence  be 
sooner  introduced.  The  plaintiff  must  submit  to  such  terms 
as  the  judge  may  impose  for  speeding  the  cause,  and  must 
file  his  amendments  or  amended  bill  before  the  next  succeed- 
ing rule-day,  or  he  shall  be  considered  as  abandoning  the 
same.  Rules  29  and  30.  If,  upon  hearing,  any  demurrer 
or  plea  shall  be  allowed,  the  defendant  shall  be  entitled  to 
costs.  But  the  court  iu  its  discretion  may  allow  the 
plaintiff  to  amend.     Rule  85. 

After  answer  the  bill  may  be  amended  with  or  without 
costs,  as  the  court  may  direct.     Rule  45. 

Where  the  defendant  by  his  answer  siiggests  that  the 
bill  is  defective  for  want  of  parties,  the  plaintiff,  if  he  proceed 
to  a  hearing,  shall  not  be  entitled  as  of  course  to  an  order 
amending  his  bill,  unless  he  sets  down  the  case  for  argument 
upon  the  objection  raised  by  the  answer.     Rule  52. 

§  5902.    The  Pennsylvania  Rules  in  Equity 

substantially  follow  the  above.     §§  2Y,  48,  49,  50,  51. 

Notice  must  be  given  without  delay  (§  49).  Section 
52  provides  in  addition  that  where  after  answer  the  amend- 
ment varies  the  case,  the  defendant  may  demur  to  the 
amended  bill,  and  if  he  do  so  the  original  answer  shall  not 
be  used  except  as  an  admission  of  facts  therein  stated,  subject 
to  explanation  by  the  second  answer. 

If,  upon  hearing,  any  demurrer   shall  be  allowed,   tli^T 
court  may  allow  amendments  of  the  bill  on  terms.     §  3G. 
§  5903.    The  Pennsylvania  Rules  require  Amendments  to  be 
Printed. 

All  *  *  *  amendments  of  pleadings  where  such  amend- 
43 
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merits  exceed  one  hundred  consecutive  words  shall  be  printed 
on  white  paper  of  a  convenient  size  "■'"  "'■  *  on  one  side  only. 
§  14. 

Eacli  parti]  appearing  hy  separate  counsel  is  entitled  to 
ten  copies.     Id. 

An  amendment  must  he  made  to  the  bill,  where  a  hill  of 
revivor  or  a  supplemental  hill  ivould  otherwise  he  used.  §  54. 

§  5904.    When  Amendments  to  the  Bill  will  be  Allowed. 

-  Where  the  amendment  is  an  amplification  of  the  original 
hill  and  is  not  absolutely  a  new  cause  of  action,  the  statute 
of  limitations  is  not  a  bar.  Williehii's  Appeal,  Y9  Pa.  St., 
120  (1875). 

Amendments  may  be  allowed  without  payment  of  costs. 
Rose  V.  Rose,  1  Phila.,  365  (1852). 

If  proper  cause  be  shown,  the  amendment  is  a  matter  of 
right.     Mattes  v.  Rivth,  7  Luz.  L.  Eeg.,  228  (1878). 

At  any  time  before  answer,  the  amendment  is  of  course. 
Hays  V.  Dicken,  28  P.  L.  J.,  180  (1880). 

After  repUcation,  the  application  to  amend  should  be 
supported  by  affidavit  as  to  materiality,  that  it  could  not 
have  been  inserted  in  the  original  bill  and  that  it  is  not  for 
vexation  or  delaj".  School  District  v.  Thompson,  2  Wood- 
ward, 345  (1872) ;  Toomey  v.  Hughes,  25  W.  N.,  66  (1SS9). 
The  bill  was  amended  after  argument  before  the  master. 
Matlach  v.  Ins.  Co.,  3  Dist  Eep.,  138  (1893). 

Amendment  allowed  after  two  reports  of  a  master. 
Iredell  v.  Klemm,  17  W.  N.,  426  (1886).  See  Dougherty's 
Appeal,  1  W.  N.,  593  (1875). 

Even  after  hearing  on  appeal  an  amendment  as  to  form 
will  be  allowed  ;  Darlington's  Appeal,  86  Pa.  St.,  512  (1S7S); 
or  after  replication  filed.  Miller  v.  McDonald,  8  W.  N., 
602  (1879).  And  the  bill  may  be  treated  as  amended.  Rail- 
road Co.  V.  Malone,  85  Pa.  St.,  25  (1877). 

An  amendment  may  be  allowed  praying  to  enjoin  the 
obstruction  of  a  river  by  a  bridge,  when  the  original  bill 
was  to  restrain  the  obstruction  of  a  highway.  City  v. 
Railroad  Co.,  15  W.  N.,  364  (1884). 
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If  the  bill  be  on  behalf  of  a  class,  new  parties  may  be 
joined.     Harrison  v.  Church,  14  W.  N.,  387  (1884). 

The  name  of  a  use  plaintiff  may  be  added.  De  Haven's 
Appeal,  44  Leg.  Int.,  38  (1886). 

An  amendment  may  be  made  of  a  mistake  in  the  name  of 
a,  defendant.     Baum  v.  Wicklein,  2  Woodward,  242  (1866). 

And  by  addition  of  parties  on  payment  of  costs. 
Savage  v.  Fortner,  2  Chest.,  271  (1883). 

Names  of  tellers  of  an  election  can  be  added  immediately 
after  their  selection.  Mcllvain  v.  Church,  2  Woodward, 
293  (1871). 

An  amendment  allowed  in  an  immaterial  matter  can- 
not be  assigned  for  error.  Faivcett  v.  Aultman,  29  P.  L.  J., 
331  (1882). 

The  amendment  should  be  allowed  to  make  the  bill 
<;onform  to  the  facts  reported  by  the  master.  Garner's 
Appeal,  1  Walk.,  438  (1879). 

An  amendment  may  be  permitted  to  a  petition  for 
appointment  of  a  guardian.  Bote's  Appeal,  106  Pa.  St., 
574  (1884). 

The  name  of  the  widow  and  an  additional  prayer  may 
be  added  in  partition.  Cowan's  Appeal,  16  Atlan.,  28 
(1888).     See  Armstrong  v.  Walker,  31  W.  N.,  66  (1892). 

After  examination  of  witnesses  an  amendment  should 
only  be  allowed  on  special  circumstances.  Brotzman's 
Appeal,  119  Pa.  St.,  645  (1S88). 

Under  the  English  Practice,  great  latitude  has  been 
allowed  in  permitting  amendments. 

A  bill  has  even  been  turned  into  an  information. 
Presideiit  of  St.  Mary  v.  Sihthorp,  1  Euss.,  134  (1826). 

A  plaintiff  has  been  allowed  to  amend  by  abandoning 
his  first  agreement,  and  praying  a  decree  according  to  the 
agreement  admitted  by  defendant.  Lindsay  v.  Lynch,  2 
.Sch.  &  Lef.,  9  (1804). 

Bills  of  discovery  have  been  turned  into  bills  for  relief. 
midyard  v.  Cressy,  3  Atk.,  803  (1745);  Crow  v.  Tyrell,  2 
Mad.,  397  (1817). 

It  is  somewhat  remarkable  that  Lord  Eldon,  in  Butter- 
worth  V.  Bailey,  15  Ves.,  358  (1808),  directed  a  search  for 
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precedents,  and  on  report  to  him  that  no  precedents  could 
be  found,  he  refused  to  allow  a  bill  of  discovery  to  be  so 
amended.  The  case  of  Hildyard  v.  Cressy,  supra,  was 
not  found  by  the  searchers. 

In  Lousada  v.  Templer,  2  Buss.,  666  (1827),  Lord  Lynd- 
HUEST  allowed  the  amendment. 

And  such  an  amendment  was  allowed  of  a  cross-bill. 
Severn  v.  Fletcher,  6  Sim.,  467  (1832). 

§  5905.    When  Amendments  to  Bill  will  not  be  Allowed. 

If  one  commence  irregularly  by  petition  he  cannot 
convert  it  into  a  bill  in  equity.  Forward  School  District 
Appeal,  66  Pa.  St.,  318  (1867). 

A  new  and  inconsistent  cause  of  action  cannot  be  intro- 
duced by  amendment.  Chambers  v.  Waterman,  1  Leg. 
Gaz.  E.,  60  (1870). 

After  full  hearing  on  proofs  the  plaintiff  cannot  amend 
by  adding  a  prayer  for  account.  Jones  v.  Wadsworth,  83 
Leg.  Int.,  416  (1876). 

After  answer  filed,  an  amendment  allowed  ex  parte 
does  not  conclude  the  defendant.  Chambers  v.  Waterman, 
supra. 

After  a  long  time  occupied  in  hearings  before  a  master 
the  defendant  cannot  withdraw  his  answer  in  order  to 
demur.  Pancoast  v.  Beeves,  7  Phila.,  383  (1870).  Nor 
can  he  amend  his  answer  where  he  originally  refused  to 
give  the  information  as  to  which  he  seeks  to  amend. 
Williams  v.  Snyder,  4  Luz.  L.  Eeg.,  273  (1876). 

"When  the  bill  charges  fraud  a  second  amendment  may 
be  refused.  Leberman  v.  Leberman,  43  Leg.  Int.,  128 
(1886). 

The  plaintiff  cannot  strike  out  a  statement  in  a  bill  he 
has  sworn  to,  which  is  not  disputed  and  which  defeats  his 
case.  FricJce  v.  Magee,  10  W.  N.,  50  (1881);  O'Malley  v. 
O'Malley,  11  Id.,  39  (1881). 

An  independent  subject  cannot  be  introduced  by  amend- 
ment.    Brewing  Co.  v.  Exchange,  12  W.  N.,  460  (1882). 

Nor  will  amendments  be  permitted  as  to  matters  which. 
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would   be  admissible  at  law  in  an  action  on  the  instrument 
the  bill  seeks  to  set  aside.     Fisher  v.  Walter,  3  C.  P.,  161 

(1886). 

§  5906.    WTieii  it  is  Too  Late  to  Amend  the  Bill. 

After  final  decree  a  surcharge  cannot  be  allowed  as  an 
amendment.     McCullough's  Appeal,  1  Mona.,  700  (1889). 

Nor  after  a  final  decree  can  an  amendment  be  allowed 
which  avers  an  improper  exclusion  from  the  benefits  of  a 
spendthrift  trust.  Merriman  v.  Munson,  134  Pa.  St.,  114 
(1890). 

§  5907.    Discretion  of  Court. 

The  court  exercises  here,  as  in  other  cases,  a  wise  discre- 
tion, looking  always  to  the  justice  of  each  particular  case. 
In  Wray  v.  Hazlett,  1  Brewst.,  295  (1866),  it  was  ruled  that 
even  after  the  decision  of  a  demurrer,  but  before  decree,  an 
amendment  of  the  bill  might  be  allowed. 

It  has  been  held  that  there  can  be  no  reversal  because  of 
the-  denial  of  an  immaterial  amendment.  Dougherty'' s 
Apioeal,  1  W.  N.,  593  (1875). 

The  Act  of  1864  (above  cited)  allows  amendments  in 
equity  as  in  cominon-law  cases.     Ibid. 

The  ruling  of  the  lower  court  will  not  be  reversed  except 
for  plain  and  hurtful  error.  Dick's  Ajypeal,  106  Pa.  St., 
589  (1884). 

§  5908.    When  Aflldavit  Required. 

It  will  be  noticed  that  under  both  the  U.  S.  and  the 
Pennsylvania  Eules  the  plaintiff  may  amend  his  bill  "  after 
replication  filed. "  But  he  cannot  withdraw  and  amend  ex- 
cept upon  order  of  a  judge  upon  motion  or  petition  after  due 
notice,  and  tipon  affidavit  that  the  same  is  not  for  "the  pur- 
pose of  vexation  or  delay,  or  that  the  matter  of  the  pro- 
posed amendment  is  material  and  could  not  with  reason- 
able diligence  have  been  sooner  introduced  into  the  bill,"  etc. 
U.  S.  Equity  Eule  29  and  §  50,  Penna.  Equity  Eule  X. 

It  has  been  decided  that  the  affidavit  must  not  be  in  the 
disjunctive  "  or  that  the  matter  is  material,"  but  the  plain- 


678  AMENDMEIJTS. 

tiff  must  swear  that  the  amendment  is  not  for  the  purpose, 
etc.,  and  that  the  matter,  etc.  Toomey  v.  Hughes,  8  0.0- 
Rep.,  304  (1889). 

§  5909.    rorm  of  Amendment  to  Bill. 

In  the  Coubt  of  Common  Pi^as,  No.       ,  of  Counts'. 

Of  Term,  18    .  No. 

A.  B. 

V. 

A.  D. 

And  now  (date),  the  plaintiff  A.  B.  files  the  following  amendments  to  the- 
bill  filed  in  this  case  (here  stated  the  amendpients).  If  these  amendments 
are  before  demurrer  (plea  in  U.  S.  court)  or  answer  they  are  of  course. 
After  demurrer,  plea  or  answer.and  before  replication,  the  amendments  miist 
be  on  motion  and  petition,  etc.  See  Rules  of  United  States  courts  and  of 
Pennsylvania  courts  as  to  these  matters — as  to  printing  amendments,  etc. 

§5910.    Am.endment  of  Answer. 

The  amendment  of  the  answer  falls  within  the  provisions 
of  the  statute  and  rules  already  cited,  and  is  specially  pro- 
vided for  in  Pa.  Equity  Eule  X.,  §  53,  and  U.  S.  Equity 
Rule  60.  This,  too,  is  within  the  discretion  of  the  court  and 
will  be  allowed  in  furtherance  of  justice.  Leach  v.  Ans- 
bacher,  55  Pa.  St.,  85  (1867) ;  Johnson  v.  Sale,  1  Leg.  Gaz. 
R.,  413  (18T1). 

If  a  clause  in  the  bill  has  been  negatived  only  in  sub- 
stance, a  formal  denial  will  be  allowed  as  an  amendment. 
McBride  v.  Patton,  9  Phila.,  2Tl  (1873). 


§  5911.    When  Amendments  to  Answer  will  Not  be  Allowed. 

After  exceptions  to  a  master's  report  have  been  argued 
the  answer  cannot  be  amended  so  as  to  set  up  the  Statute 
of  Limitations.     BichetVs  Appeal,  21  W.  N.,  229  (18SS). 

Nor  will  an  amendment  be  allowed  presenting  a  new  de- 
fense, at  a  late  step  in  the  cause.  Everharfs  Appeal,  106 
Pa.  St.,  349  (1884). 
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§  5912.    As  to  Effect  of  an  Amendment. 

An  amendment  of  the  bill  is  a  waiver  of  exceptions  to  the 
answer.     See  De  La  Torre  r.  Bernales,  4  Mad.,  396  (1819). 

But  this  does  not  apply  to  change  of  name  or  to  an  ad- 
dition of  a  party.  Taylor  v.  Wrench,  9  Ves.,  315  (1804); 
Miller  v.  Wheatley,  1  Sim.,  296  (182Y). 

Any  amendment  of  the  bill,  however  trifling,  authorizes 
a  defendant  to  put  in  an  answer  although  not  required  to 
answer,  and  his  new  answer  may  present  a  new  defense 
and  even  contradict  the  first  answer.  Sir  L.  Shadwell, 
V.  C,  in  Bolton  V.  Bolton,  cited  1  Daniell'sCh.  Pr.,  6th  Am. 
Ed.,  409. 

An  amendment  before  answer  puts  an  end  to  all  process 
of  contempt  for  want  of  an  answer.  Symonds  v.  Duchess 
of  Cumberland,  3  Cox,  411  (1795). 

Although  great  diversity  of  opinion  at  one  time  existed 
as  to  the  effect  of  an  amendment  upon  an  injunction,  it 
seems  to  have  been  regarded  as  settled  in  Bliss  v.  Boscawen, 
2  V.  &  B.,  102  (1813),  that  the  amendment  killed  the  injunc- 
tion. 

But  leave  has  been  given  to  amend  without  prejudice  to 
the  injunction.  Vesey  v.  Wilhs,  3  Mad.,  475  (1818)  ;  and 
even  a  re-amendment  has  been  allowed  without  prejudice 
to  the  injunction.     1  Daniell's  Ch.  Pr.,  62T. 

After  the  injunction  has  been  dissolved  the  plaintiff  can- 
not by  an  amendment  apply  as  of  course  for  a  second  in- 
junction. There  must  be  a  special  application,  or  the  injunc- 
tion must  be  saved  by  the  original  order.  Anon.,  3Atk.,694 
(1749)  ;  Lady  MarJcham  v.  Dickenson,  1  Ves.  Jun.,  30  (1789) ; 
Norris  v.  Kennedy,  11  Ves.,  565  (1789)  ;  James  v.  Downes, 
18  Ves.,  522  (1812)  ;  Bliss  v.  Boscawen,  3  V.  &  B.,  101 
(1813)  ;  Vipan  v.  Mortlock,  2  Mer.,  479  (1817). 

§  5913.    Amendment  of  Demurrer. 

Where  a  demurrer  is  good  in  substance  but  is  infor- 
mally stated  it  maybe  amended.  Devonsher  v.  Neiuenham. 
2  Sch.  &  Lef.,  199  (1804). 

If  it  be  to  the  whole  bill  it  may  be  amended  to  apply  to 
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part.      Glegg  v.    Legli,   i  Mad.,    207  (1819);    Thrope    v. 
Macauley,  5  Mad.,  218  (1820). 

After  filing  a  demurrer,  the  defendant  may  demur  ore 
tenus,  but  not  after  a  decision  against  him  on  his  demurrer 
or  plea.  Durdant  v.  Bedman,  1  Tern.,  78  (1682)  ;  Hook  v. 
Barman,  1  Simons  &  Stuart,  227  (1823). 

§  5914.    Amendment  of  Masters'  Reports  and  of  Decrees. 

As  reports  of  masters  may  still  be  filed  in  certain  cases, 
it  may  not  be  out  of  place  to  remark  here  that  errors  ap- 
parent on  their  face  may  be  corrected  at  any  time  even 
after  decree.  The  proper  course,  in  most  cases,  may  be  by 
bill  of  review.  But  for  an  error  in  the  addition  of  sched- 
ules. Lord  Eldon  allowed  a  correction  to  be  made  even 
after  enrollment.  But  further  sums  cannot  be  inserted. 
Weston  V.  Ilaggerston,  Coop.  Ch.  C,  134  (1815).  So  where 
a  master  by  mistake  disregarded  the  order  of  the  coiirt  to 
pay  to  one  defendant  and  ordered  the  money  to  be  paid  to 
two  defendants,  the  enrollment  was  ordered  to  be  amended. 
Totv  V.  Townsend,  1  Dick.,  59  (1729). 

In  Spearing  v.  Lynn,  2  Vern.,  376  (1699),  a  surety  was 
sued  at  law  under  an  order  in  equity,  the' title  of  which  order 
did  not  charge  the  surety.  He  accordingly  pleaded  that 
there  was  no  order  charging  him.  The  court  of  equity, 
after  this  and  after  enrollment  of  the  order,  so  amended  the 
title  of  the  order  as  to  charge  the  surety. 

The  United  States  Equity  Rule  85  and  the  State  Rules 
in  Equity,  §  85,  permit  amendments  of  clerical  mistakes  in 
decrees  before  enrollment,  by  order  of  a  judge  upon  petition. 

In  cases  at  law,  the  practice  in  Pennsylvania  has  also 
been  very  liberal. 

An  amendment  was  allowed  of  a  judgment  by  default 
entered  against  six  defendants,  three  of  whom  had  not  been 
served.     Latshaw  v.  Stienman,  11  S.  &  R.,  357  (1824). 

Before  writ  of  error,  an  amendment  was  made  of  amis- 
take  in  the  entry  of  the  judgment.  Stephens  v.  Cowan,  6 
W.,  511  (1837)  ;  Smith  v.  Hood,  25  Pa.  St.,  218  (1855). 

And  after  the  writ  of  error.  Crutcher  v.  Comm.,  6 
Whar.,, 340 (1841)  ;  Ounnv.  Bowers,  126  Pa.  St.,  552  (1889) ; 
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Shaffer  Y.  Eichert,  132  Pa.  St.,  285  (1890) ;  TrainovY.  R.R., 
26  W.  N.,-14:l  (1890);  Myers  v.  Bryson,  158  Pa.  St.,  255 
(1893)  ;  Emerson  v.  Schoonmaker,  135  Pa.  St.,  437  (1890). 
But  not  to  the  injury  of  a  subsequent  incumbrancer. 
Crutcher  Y.  Comm.,  supra. 

After  affirmance  by  the  Supi'eme  Court,  an  error  ap- 
parent on  the  record  may  be  amended.  Gourley  v.  Mess,  8 
W.  N.,  140  (1879). 

But  after  payment,  the  error  cannot  be  amended  so  as  to 
create  a  further  habiUty.  Hassler^s  Appeal,  5  Watts,  176 
(1836). 

Under  power  to  amend,  the  plaintiff's  name  was  stricken 
from  the  entry  of  a  judgment  where  he  had  signed  the 
judgment  note  by  mistake.  Weller^s  Appeal,  103  Pa.  St., 
594  (1883). 

But  in  equity  it  is  a  well-settled  rule  that  no  change 
can  be  made  in  a  decree  without  a  rehearing,  except  only  : 

1.  Matter  of  clerical  error  ; 

2.  Matter  of  form  ; 

3.  Where  the  matter  to  be  inserted  is  clearly  a  conse- 
quence of  directions  already  given  by  the  court. 

§5915.    Form  of  Amendment  to  Answer. 

The  form  of  amendment  to  bill  will  serve  as  a  guide,  changing  pZamit^ 
to  defendant  and  bill  to  answer. 

%  59ie.    Form  of  Amendment  to  Master's  Report  or  to  Decree. 

Ix  THE  Court  of  Common  Pleas,  No.       ,  of 

A.   B.  ) 

V.  \  Term,  18    .    No. 

C.   D.  ) 

And  now,  ,  it  appearing  to  the  court  that  the  following  errors  are 

exhibited  on  the  record  in  this  case,  to  wit  (state  the  errors— as,  that  m  the 
addition  of  Schedule  A  in  the  master's  report  the  sums  therein  stated  are 
erroneously  added  up  as  amounting  to  |  ,  whereas  upon  true  addition 

thereof  said  sums  amount  to  $  ,  or  as  the  case  may  be),  it  is,  after 

hearing  counsel  for  both  plaintiff   and  defendant,  on  motion  of 
solicitor  pro  ,  ordered  and  decreed  that  this  record  be  amended,  so 

that  (here  state  the  amendments). 


CHAPTER  XXX. 

BILLS  OP  REVIVOR,  SUPPLEMENTAL  BILLS,  AND  HEREIN  OF 
SUPPLEMENTAL  BILLS  IN  THE  NATURE  OP  BILLS  OF 
REVIVOR,  OP  ORIGINAL  BILLS  IN  THE  NATURE  OP 
SUPPLEMENTAL  BILLS  AND  ORIGINAL  BILLS  IN  THE 
NATURE  OP  A  BILL  OP  REVIVOR. 

§  5917.    Description  of  Bills— Equity  Hules. 

The  bill  of  revivor  was  brought  to  keep  alive  a  suit  which 
had  abated  by  death,  or  by  marriage  of  a  feme  plaintiff.  If 
the  party  had  died,  the  bill  was  brought  by  the  proper  repre- 
sentatives of  the  decedent,  as  to  the  cause  of  action. 

The  bill  of  revivor  and  supplement  was  a  union  of  the 
bill  of  revivor  and  supplemental  bill,  not  only  continuing- 
an  abated  suit  but  stating  subsequent  events. 

These  various  bills  may  be  properly  considered  under  one- 
chapter. 

The  Pennsylvania  Rules  in  effect  dispense  with  the  ne- 
cessity of  any  of  the  old  bills  of  revivor,  supplemental  bills, 
etc.     They  provide  that — 

Whenever  the  circumstances  are  such  as  to  require  a  bill  of  revivor,, 
supplemental  bill  or  bill  in  the  nature  of  either  or  both,  or  where  additional 
or  diffei-ent  parties  are  required  to  be  joined,  the  same  shall  be  made  by  way 
of  amendment  or  addition  to  the  original  bill,  and  copies  of  such  amend- 
ments or  additions  being  served  on  the  parties  to  the  original  bill,  or  their 
counsel,  on  the  record,  shall  entitle  the  plaintiff  to  proceed  as  on  an  original 
bill,  after  service.  Where  a  new  party  is  joined,  a  copy  of  the  original  bill 
and  the  amendment  shall  be  served  as  is  provided  for  in  the  case  of 
original  bills.  But  where  the  personal  representatative  of  a  deceased  party 
is  properly  required  to  be  joined,  it  may  be  done  by  stating  on  the  record 
the  fact  of  the  death,  and  the  grant  of  letters  to  such  representative,  and  ' 
by  service  of  notice  of  such  statement  on  such  representative,  and  the  cause, 
without  more  delay,  shall  proceed  as  if  such  representative  had  been  origin- 
ally a  party,  allowing  him  ten  days  to  appear.     Equity  Rule  X.,  §  54. 

682. 
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This  rule  substitutes,  in  place  of  a  new  bill,  an  amend- 
ment or  an  addition  to  the  original  bill,  which  being  made, 
copies  of  the  same  are  served,  and  the  plaintiff  is  then  en- 
titled to  proceed.  Where  a  new  party  is  joined,  a  copy  of 
the  original  bill  and  the  amendment  must  be  served  as  in 
the  case  of  original  bills. 

The  rule  also  provides  for  the  case  of  death  and  joining 
personal  representatives.  This  simple  course  is  well  calcu- 
lated to  save  the  pleader  great  trouble  and  perplexity.  It 
is  a  serious  question,  under  the  old  English  Practice,  in  what 
cases  to  file  a  bill  of  revivor  or  a  supplemental  bill,  and 
when  the  subject  is  still  further  embarrassed  by  references  to 
supplemental  bills  in  the  nature  of  bills  of  revivor,  orig- 
inal bills  in  the  nature  of  supplemental  bills,  and  original 
bills  in  the  nature  of  a  bill  of  revivor,  the  study  becomes  a 
labor. 

The  U.  S.  Eules  do  hot  adopt  the  simple  practice 
sketched  by  the  Pennsylvania  Rules. 

The  U.  S.  Eules  are  in  these  words  : 

Whenever  a  suit  in  equity  shall  become  abated  by  the  death  of  either 
party,  or  by  any  other  event,  the  same  may  be  revived  by  a  bill  of  revivor, 
or  a  bill  in  the  nature  of  a  bill  of  revivor,  as  the  circumstances  of  the  case 
may  require,  filed  by  the  proper  parties,  entitled  to  revive  the  same  ;  which 
bill  may  be  filed  in  the  clerk's  office  at  any  time  ;  and,  upon  sugges- 
tion of  the  facts,  the  proper  process  of  subpoena  shall,  as  of  course,  be 
issued  by  the  clerk,  requiring  the  proper  representatives  of  the  other  party 
to  appear  and  show  cause,  if  any  they  have,  why  the  cause  should  not  be 
revived.  And  if  no  cause  shall  be  shown  at  the  next  rule-day  which  shall 
occur  after  fourteen  days  from  the  time  of  the  service  of  the  same  process, 
the  suit  shaU  stand  revived,  as  of  course.     United  States  Equity  Rule  56. 

Whenever  any  suit  in  equity  shaU  become  defective,  from  any  event 
happening  after  the  filing  of  the  bill  (as,  for  e:aiinple,  by  a  change  of  inter- 
est in  the  parties),  or  for  any  other  reason,  a  supplemental  bih,  or  a  bill  in 
the  nature  of  a  supplemental  bill,  may  be  necessary  to  be  filed  in  the  caupe. 
leave  to  file  the  same  may  be  granted  by  any  judge  of  the  court  on  any 
rule-day,  upon  proper  cause  shown,  and  due  notice  to  the  other  party. 
And  if  leave  is  granted  to  file  such  supplemental  bill,  the  defendant  shall 
demur,  plead  or  answer  thereto,  on  the  next  succeeding  rule-day  after  the 
supplemental  bill  is  filed  in  the  clerk's  office,  unless  some  other  time  shall 
be  assigned  by  a  judge  of  the  court.     United  States  Equity  Rule  57. 

It  shall  not  be  necessary  in  any  bill  of  revivor,  or  supplemental  bill,  to- 
set  forth  any  of  the  statements  in  the  original  suit,  unless  the  special  cir- 
cumstances of  the  case  may  require  it.     United  States  Equity  Rule  58. 
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From  the  tenor  of  these  rules  it  would  seem  that  in  the 
United  States  courts  a  bill  of  revivor  or  a  bill  in  the  nature 
of  a  bill  of  revivor  is  still  necessary  "whenever  a  suit  in 
equity  becomes  abated." 

And  that  a  supplemental  bill  or  a  bill  in  the  nature  of  a 
supplemental  bill  must  be  there  filed  whenever  any  suit  in 
equity  shall  become  defective  from  any  event  happening 
after  the  filing  of  the  bill,  (as  change  of  interest  in  the 
parties),  or  other  reason. 

§  5918.    Distinction  Between  the  Bill  of  Revivor  and  the  Sup- 
plemental Bill. 

The  revivor,  as  the  word  indicates,  is  to  resuscitate 
an  abated  suit. 

The  supplemental  bill  is  to  supply  some  defect  in  a 
living  suit. 

§  5919.    The  English  Scire  Facias. 

It  is  strange  that  many  years  ago  in  England,  if  an 
equity  suit  abated  after  decree  enrolled,  the  party  wishing 
to  continue  it  could  issue  a  subpoena  in  the  nature  of  a 
scire  facias.  This  is  described  as  an  ancient  process  under 
which  the  party  could  show  cause  against  reviving  the 
decree.     Mitford  &  Tyler's  Eq.  Plead.  &  Prac,  p.  167. 

Yet  this  simple  writ  has  now  fallen  into  disuse  in  the 
country  of  its  birth,  to  take  new  root  in  Pennsylvania. 

§  5920.    The  Pennsylvania  Statute  Authorizing  Writs  of  Scire 
Facias  in  Case  of  Death  of  Plaintiff  or  Defendant. 

The  Act  of  Feb.  24,  1834,  §  26  (P.  L.,  27),  is  very  broad. 

1.  It  applies  to  "the  executors  or  administrators  of  any 
person  : 

2.  Who  at  the  time  of  his  decease  "was  a  party, 
plaintiff,  petitioner  or  defendant," 

3.  "In  any  action  or  legal  proceeding ." 

It  would  seem  that  these  words  embrace  a  plaintiff  or  a 
defendant  in  a  suit  in  equity. 

The  act  then  empowers  the  personal  representatives,  "if 
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the  cause  of  action  dotli  by  law  survive  to  them,"  to  be- 
come parties  thereto  as  plaintiffs  or  defendants  and  to 
prosecute  or  defend  "  to  final  judgment  or  decree."  If  the 
death  occur  after  decree,  the  executors  or  administrators 
may  proceed  to  execution.  If  the  personal  representatives 
do  not  thus  voluntarily  become  parties,  the  court  is  author- 
ized by  the  succeeding  section  to  require  them  to  do  so  by- 
writ  of  scire  facias. 

As  no  rule  of  court  can  take  the  place  of  or  supersede  a 
statute,  it  seems  that  in  the  cases  expressly  provided  for  by 
this  act  its  provisions  should  be  followed. 

§  5921.     The  IT.  S.  Statute. 

Section  955  of  the  Eevised  Statutes  (p.  ISl)  contains 
substantially  the  same  provision  as  the  Pennsylvania  law  : 

When  either  of  the  parties,  whether  plaiiitifi,  or  petitioner,  or  de- 
fendant, in  any  suit  in  any  court  of  the  United  States,  dies  before  final  judg- 
ment, the  executor  or  administrator  of  such  deceased  party  may,  in  case 
the  cause  of  action  survives,  by  law,  prosecute  or  defend  any  such  suit  to 
final  judgment.  The  defendant  shall  answer  accordingly  ;  and  the  court 
shall  hear  and  determine  the  cause  and  render  judgment  for  or  against  the 
executor  or  administrator,  as  the  case  may  reqiiire.  And  if  such  executor 
or  administrator,  having  been  duly  served  with  a  scire  facias  fi-om  the 
office  of  the  clerk  of  the  court  where  tlie  suit  is  depending,  twenty  days  be- 
forehand, neglects  or  refuses  to  become  party  to  the  suit,  the  court  may 
render  judgment  against  the  estate  of  the  deceased  party,  in  the  same 
manner  as  if  the  executor  or  administrator  had  voluntarily  made  himself  a 
party.  The  executor  or  administrator  who  becomes  a  party  as  aforesaid 
shall,  upon  motion  to  the  court,  be  entitled  to  a  continuance  of  tlie  suit 
until  the  next  term  of  said  court. 

It  must  be  clear  that  no  bill  of  revivor  is  necessaiy 
where  the  suit  abates  by  death.  But  wherever  it  is  deemed 
necessary  to  file  a  bill  of  revivor,  or  a  supplemental  bill, 
or  bills  in  the  nature  thereof,  the  following  general  direc- 
tions may  be  consulted  : 

§  5922.    When  a  Bill  of  Revivor  will  Lie. 

1.  If  by  the  decree  the  party  is  to  pay  a  sum  of  money. 
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or  if  a  duty  is  decreed,  if  he  is  to  deliver  a  bond  or  deed 
or  writing,  or  if  anything  is  annexed  to  the  decree  besides 
costs,  the  suit  may  be  revived.  Johnson  v.  Peck,  2  Ves. 
Sr.,  -±65  (1753). 

2.  Where  there  is  an  abatement  by  the  death  of  the 
party  who  was  to  receive  costs,  there  may  be  a  revivor  for 
costs.  Thus  in  Morgan  v.  Scudamore,  2  Ves.  Jr.,  313 
(1794),  where  the  plaintiff  died  after  the  master  had  settled 
the  amount  of  costs,  but  before  he  had  made  his  report. 
Lord  Chancellor  Loughborough,  although  he  at  first 
doubted  whether  he  should  not  order  the  report  to  be 
entered  nunc  pro  tunc,  upon  the  case  coming  before  him  a 
second  time,  seems  to  have  taken  a  broader  ground,  and  to 
have  thought  taxation  not  absolutely  necessary  to  entitle 
the  plaintiff  to  revive. 

3.  Whenever  a  suit  abates  by  death,  and  the  interest  of 
the  person  whose  death  has  caused  the  abatement  is 
-transmitted  to  that  representative  which  the  law  gives  or 
-ascertains,  as  an  heir-at-law,  executor  or  administrator,  so 
that  the  title  cannot  be  disputed,  at  least  in  the  Court  of 
Chancery,  but  the  person  in  whom  the  title  is  vested  is 
alone  to  be  ascertained,  the  suit  may  be  continued  by  bill 
of  revivor  merely. 

4.  If  one  suing  for  himself  and  a  class  to  which  he  be- 
longs, die  after  decree,  his  personal  representative  may,  if 
he  think  proper,  revive  the  suit.  In  Burney  v.  Morgan,  1 
Simons  &  Stuart,  358  (1823),  Burney  on  behalf  of  himself 
and  all  the  other  creditors  under  a  trust  deed,  and  his  co- 
plaintiff  Morgan,  obtained  a  decree  establishing  an  agree- 
ment for  the  sale  of  certain  property  and  directing  an 
account.  Burney  then  died.  His  personal  representative 
filed  a  bill  against  the  co-plaintiff  Morgan  and  the  other 
defendants.  Morgan  afterwards  died.  His  personal  rep- 
resentative filed  a  bill  against  the  representative  of  Burney 
and  the  other  defendants.  The  case  came  before  Sir  J. 
Leach,  V.  C,  upon  a  motion  under  the  last  bill  to  restrain 
the  personal  representative  of  Burney  from  proceeding  on 
her  bill.  The  Vice-Chancellor  held  that  although  it  was 
true  that  the  death  of  Burney,  who  was  co-plaintiff  as  a 
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judgment-creditor,  did  not  abate  the  suit,  because  the 
other  plaintiff,  Morgan,  could  effectually  prosecute  the 
decree,  and  had  full  interest  to  do  so  until  his  debt  was 
satisfied,  yet  he  had  no  interest  in  the  further  prosecution 
of  the  suit  for  the  benefit  of  the  judgment-creditors,  and 
that  the  personal  representative  of  Burney  had,  therefore, 
a  right  to  claim  by  revivor,  the  same  power  of  prosecuting 
the  suit  for  the  benefit  of  the  j  udgment-creditors  as  Burney 
himself  possessed. 

5.  In  England  the  administrator  de  bonis  non  can  sus- 
tain a  bill  of  revivor.  Mitford  &  Tyler's  Eq.  Plead.  & 
Prac,  p.  163  {note). 

§  5923.    When  the  Bill  of  Revivor  will  Not  Lie. 

1.  It  wiU  never  lie  to  settle  a  question  of  costs  only. 
Mitford  &  Tyler's  Eq.  Plead.  &  Prac,  p.  297. 

2.  It  will  not  lie  where  a  supplemental  bill  is  the  proper 
remedy.     These  cases  are  noted  under  §  5926. 

3.  It  will  not  lie  where  upon  death  of  a  party  no  person 
becomes  entitled  to  the  same  interest.  This  happens  in  the 
case  of  a  tenant  for  life  or  of  a  person  having  a  temporary 
or  contingent  interest.  Mitford  &  Tyler's  Eq.  Plead.  & 
Prac,  pp.  156-169. 

4.  It  will  not  lie  where  the  only  interest  of  the  deceased 
survives  to  another  party,  as  bills  by  or  agaiast  joint  ten- 
ants,  trustees   or   executors,   etc.  ;   Id.,  pp.    156,   163  ;   or" 
wherever  the   survivor  can   sustain   the  suit.     Boddy  v. 
Kent,  1  Merivale,  364  (1816). 

But  the  case  is  different  as  to  tenants  in  common  ;  Ibid.; 
and  also  if  one  of  the  plaintiffs  die  after  decree.  See 
Burney  v.  Morgan,  supra. 

§  5924.    The  Distinction  between  Bills  of  Revivor  and  Bills  in 
the  Nature  of  Bills  of  Revivor 

seems  to  be,  that  the  former,  in  case  of  death,  depend  upon 
priority  of  blood  or  representation  by  law,  while  the  latter 
are  founded  upon  priority  of  estate  or  title  by  the  act  of 
the  party. 
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§  5925.    The  Distinction  between  Supplemental  BiUs  and  Orig- 
inal Bills  in  the  K'ature  of  Supplemental  Bills 

may  appear  artificial,  but  the  difference  in  the  results  at- 
tained is  important. 

A  supplemental  bill  is  simply  an  addition  to  an  original 
bill  and  becomes  part  of  it,  and  is  applicable  to  those  cases 
where  the  same  parties  or  same  interests  remain  before  the 
court. 

If  there  be  no  decree,  the  cause  proceeds  in  the  same 
manner  as  if  an  amendment  had  been  made.  The  defend- 
ant must  answer  the  supplemental  bill.  If  new  parties  are 
joined,  they  file  an  answer  to  both  the  original  and  supple- 
mental bill. 

An  original  bill  in  the  nature  of  a  supplemental  bill  is 
filed  where  new  parties  with  new  interests  arise  from  events 
occurring  subsequent  to  the  institution  of  the  suit.  It 
draws  to  itself  all  the  advantages  of  an  original  bill.  The 
whole  case  is  open  ;  a  new  defense  may  be  made. 

§  5926.    Cases  in  which  a  Supplemental  Bill  can  be  Piled. 

1.  Generally  when  any  suit  in  equity  becomes  defective 
from  any  event  happening  after  filing  of  the  bill,  e.  g.,  by 
a  change  of  interest  in  the  parties,  or  where  the  interest 
of  a  plaintiff  suing  in  autre  droit  determines.  Mitford  & 
Tyler's  Eq.  Plead.  &  Prac,  p.  163. 

2.  Where  the  abatement  is  caused  by  the  bankruptcy 
or  insolvency  of  a  defendant.  The  bill  then  filed  is  called 
a  supplemental  hill  in  the  nature  of  a  hill  of  revivor. 

Where  there  is  bankruptcy  or  insolvency  of  a  sole 
plaintiff,  the  assignees  file  an  original  hill  in  the  nature  of 
a  supplemental  hill. 

3.  Where  a  defendant  dies  before  appearance.  Crow- 
foot V.  Mander,  9  Simons,  396  (ISiO). 

4.  Where  a  supplemental  bill  is  necessary  to  carry  out 
a  former  decree.  As  if  an  absolute  deed  be  declared  a 
mortgage,  a  supplemental  bill  may  be  filed  in  aid  of  the 
decree  and  a  sale  ordered.  Winton's  Appeal,  97  Pa.  St.,. 
385  (1881). 
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It  cannot  be  filed  without  notice,  and  after  decree 
leave  must  be  given.  McMillen  v.  Hawthorn,  30  P.  L.  J., 
27S  (1SS3). 

Under  it,  a  court  may  decree  damages  against  a  vendor 
who  sells  pending  a  bill  for  a  specific  performance.  Head 
V.  Meloney,  111  Pa.  St.,  99  (1885). 

By  it  a  purchaser  can  compel  a  deduction  from  the  pur- 
chase-money under  decree  in  partition,  for  fixtures  removed 
after  the  sale.      Williams'  Appeal,  1  Mona.,  274  (1889). 

A  plaintiff  in  an  interpleader  bill,  after  admitting  his 
indebtedness  to  A.,  cannot  by  supplemental  bill  deny  the 
debt.      Wolf's  Appeal,  1  Atlan.,  163  (1886). 

A  bill  fatally  defective  cannot  be  the  foundation  for  a 
supplemental  bill.  Mitcheson  v.  Harlan,  3  Phila.,  396 
(18.59). 

But  if  it  exhibit  a  case  for  any  relief,  matters  after- 
wards arising  can  be  charged  in  a  supplemental  bill  with 
enlarged  prayers.  Bank  of  Kentucky  v.  Schuylkill  Bank, 
1  Pars.,  180  (1846). 

It  is  only  by  demurrer  or  answer  that  the  objection  of 
insufficiency  of  the  original  bill  can  be  raised.     Ihid. 

A  decree  for  rescission,  at  the  instance  of  a  stranger,  of  a 
decree  for  specific  performance,  can  only  be  entered  on  a  bill 
for  review.      Weyand  v.  Weller,  39  Pa.  St.,  443  (1861). 

All  persons  interested  must  be  made  parties  to  a  supple- 
mental bill.     Coursin's  Appeal,  T9  Pa.  St.,  220  (1875). 


§  5927.    Wliat  the  Supplemental  Bill  Should  Contain. 

It  should  state  the  defect  to  be  remedied,  either  existing 
at  the  time  of  the  filing  of  the  original  bill  and  not  included, 
or  the  events  which  have  arisen  since  the  institution  of  the 

suit. 

If  its  purpose  be  to  bring  new  parties  in  the  cause,  they 
should  be  named  and  their  interest  stated. 

It  may  be  filed  before  or  after  decree.     If  the  latter,  it 
should  set  forth  its  purpose  and  wherein  it  is  necessary  to 
aid  in  carrying  the  decree  into  effect. 
44 
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§  5928.    "What  an  Original  Bill  in  the  Ifatiire  of  a  Supplemental 
Bill  should  Contain. 

It  should  state  the  original  bill,  the  proceedings,  the 
event  which  has  determined  the  interest  of  the  party  by  or 
against  whom  it  was  filed,  and  how  the  property  vested  in 
the  person,  the  ground  upon  which  relief  should  be  granted, 
and  should  pray  for  a  decree  adapted  to  a  new  suit. 

g  5929.    Original  Bill  in  the  Nature  of  a  Bill  of  Revivor. 

This  must  be  filed  where  the  suit  relates  to  land  and  the 
plaintiff  dies  having  devised  the  land.  The  devisee  files 
this  bill  and  not  a  bill  of  revivor.  Mitford  &  Tyler's  Eq. 
Plead.  &  Prac,  p.  194. 

^  5930.    Who  can  Revive. 

Where  the  abatement  takes  place  before  decree,  the 
representatives,  real  or  personal,  as  the  case  may  be,  are 
the  only  persons  entitled  to  revive. 

If,  upon  the  death  of  a  plaintiff,  part  of  his  right  under 
the  bill  vests  in  his  personal  representative,  and  a  part  be- 
comes vested  in  his  heir,  each  may  revive  the  suit  as  to  his 
interest.     Mitford  &  Tyler's  Eq.  Plead.  &  Prac,  p.  177. 

§  5931.    Against  Whom  the  Bill  of  Revivor  may  toe  Filed. 

If  the  abatement  happen  by  death  of  the  plaintiff,  all  the 
defendants  to  the  original  bill  must  be  made  parties  to  the 
bill  of  revivor.  If  one  of  several  plaintiffs  should  die  and 
the  suit  be  continued  by  the  surviving  plaintiff  alone  or 
by  the  representatives  of  the  deceased  plaintiff  alone,  the 
representatives  of  the  deceased  plaintiff  in  the  first  case  or 
the  surviving  plaintiff  in  the  other  must  be  made  defend- 
ants in  the  bill  along  with  the  original  defendants. 

Where  the  abatement  is  caused  by  the  death  of  a  de- 
fendant, his  representatives  must  be  defendants  in  the  bill 
of  revivor. 

Where  the  bill  is  filed  after  decree  all  persons  in  interest 
must  be  made  parties  to  the  bill  of  revivor. 
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§  5932.    Answer  to  Bill  of  Revivor. 

If  a  bill  of  revivor  is  broiight  without  sufficient  cause  to 
revive,  and  this  is  not  apparent  on  the  bill,  the  defendant 
may  answer  that  the  plaintiff  is  not  entitled  to  revive  the 
suit  against  him,  or,  if  the  plaintiff  is  not  entitled  to  revive 
the  suit  at  all,  though  a  title  is  stated  in  the  bill,  so  that  the 
defendant  cannot  demur,  the  objection  to  the  plaintiff's 
title  may  also  be  taken  by  way  of  answer. 

The  answer  must  be  confined  to  matters  called  for  by 
the  bill  of  revivor.  It  must  not  travel  into  the  merits  of 
the  original  bill. 

But  it  will  not  be  impertinent  if  it  state  matters  of  defense 
occurring  since  the  answer  to  the  original  bill.  Langley  v. 
Overton,  9  Law  Jour.  Eep.  (Chanc),  27  (1839). 

§  5933.    Suggestions  for  Drafting  Bill  of  Revivor. 

Lord  Chief  Baron  Gilbert  (Gilbert's  Forum  Eomanum, 
210),  after  condemning  prolixity,  says  that  the  best  drafts- 
men have  gone  no  further  (in  the  bill  of  revivor)  than  thus, 
viz.  : 

"  TJiat  your  orator,  in  or  about  such  a  time,  exhibited 
his  original  bill  of  complaint  in  this  honorable  court  to  be 
relieved  touching  certain  matters  and  things  therein  con- 
tained, as  by  the  said  bill,  duly  filed,  and  remaining  of 
record  in  this  honorable  court,  ctppears  {arid  carry  it  no 
further),  tlmt  the  defendant,  such  a  day, put  in  his  ansiver, 
as  by  the  said  answer  remaining  of  record  appears.  That 
witnesses  being  examined,  publication  passed,  and  the 
cause  being  at  issue,  came  on  to  be  heard  such  a  day,  when 
it  was  ordered  and  decreed,  so  and  so.  And  here  are 
taken  in  the  words  of  the  ordering  part  of  the  decree  very 
shortly,  and  no  more  than  what  is  material  to  the  revivor, 
*  *  *  or  if  this  short  method  is  not  pursued  by  the  drawer 
of  the  bill  of  revivor,  yet  he  must  take  care  that,  in  the 
recital  of  the  former  proceedings,  he  does  them  in  the 
shortest  manner  possible  (the  shorter  the  better),  since  they 
can  be  of  no  use  to  his  client  ;  for  the  records  of  the  court 
are  the  same,  whether  truly  or  falsely  recited,  and  from 
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them  alone  the  fact  must  be  determined  ;  but  if  they  are 
set  forth  in  hcec  verba,  they  are  highly  impertinent,  and 
will  be  found  so,  and  must  be  expunged  with  costs  ;  for  all 
the  defendant  hath  to  do  by  answer  to  the  bill  of  revivor, 
is  only  to  set  forth,  that  he  believes  there  was  such  a  suit, 
decree  and  proceedings,  and  refer  to  the  records." 

The  bill  of  revisror,  having  stated  the  original  bill  and 
proceedings,  must  state  the  abatement  and  the  plaintiff's 
title  to  revive,  and  charge  that  the  cause  ought  to  be 
revived  and  stand  in  the  same  condition,  with  respect  to 
the  parties  in  the  bill  of  revivor,  as  it  was  in  with  respect 
to  the  parties  to  the  original  bill  at  the  time  the  abatement 
happened,  and  it  must  pray  that  the  suit  may  be  revived 
accordingly,  or  that  the  defendant  may  show  good  cause  to 
the  contrary.  It  may  likewise  be  necessary  to  pray  that 
the  defendant  may  answer  the  bill  of  revivor. 

§  5934.    Form  of  Suggestion  of  Death,  of  Plaintiff  by  the  At- 
torney of  the  Plaintiff. 

See  Brews.  Prac,  Vol.  II.,  §  2400. 

Under  the  Pennsylvania  Eule  the  following  may  be  used 
as  a 

§  5935.    Form  of  Statement  by  Plaintiff  of  Defendant's  Death. 

(State  the  case,  court,  term,  No.) 

And  now,  ,  the  plaintiff,  states  to  the  court  that  the  said  defend- 

ant died  on  or  about  ,  and  that  on  the  day  of  letters 

(testamentary  or  of  administration)  were  duly  granted  to  on  the 

estate  of  the  said  defendant. 

(Signature  of  plaintiflE's  counsel.) 


(Endorsement.) 
No.        .  Term,  (year.) 

A.  B. 

V. 

C.  D. 

Plaintitp's  Statement  op  the  Death  op  C.  D.  and  op  the  Grant  op 

Letters  to  E.  F. 

Under  the  Pennsylvania  Rule  a  notice  of  this  is  to  be  served  on  the- 
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representative,  and  allowing  liim  ten  days  to  appear,  the  cause  proceeds  as 
if  he  had  been  originally  a  party. 

§  5936.  Form  of  Amendment  to  Bill  under  Pennsylvania  Rule 
where  the  Circumstances  Require  a  Bill  of  Revivor 
or  a  Supplemental  Bill  or  Bill  in  the  Nature  of  either 
or  both. 

In  the  Court  of  Common  Pleas,  No.       ,  of  the  County  of 

In  Equity. 
A.  B.         \ 

V.  i     Of  Term,  189    .     No. 

C.  D.         ) 

To  the  Honorable  the  Judges  of  said  Court  : 

The  plaintiff  files  the  following,  as  an  (amendment  or  addition)  to  the 
original  bill.  (Here  state  at  length  the  pi-oposed  amendment  or  addition, 
numbering  each  paragraph.)  Insert  prayers,  if  any  necessary.  If  a  new 
party  be  named  prayers  would  probably  be  needed  as  to  him,  that  he  be 
made  a  party,  that  he  be  decreed  to  pay,  etc.,  etc. 

(Signature  of  counsel.) 

This  wiU  be  endorsed  Amendments  to  Bill  or  Additions  to  Bill  (as  case 
may  be),  and  copies  being  served  as  required  by  the  rule,  the  case  proceeds. 
The  parties  to  the  original  bill  or  their  counsel  are  served  with  copies  of  the 
amendments  or  additions.  New  parties  must  be  served  with  a  copy  of  the 
original  bill  and  also  the  amendments  or  additions. 

Where  deemed  necessary  the  following  may  be  used  as  a 

§5937.     Form  of  Bill  of  Revivor. 

In  the  Circuit  Court  op  the  United  States  for  the  Circuit. 

In  Equity. 

(State  Session  and  No.) 
To  the  Honorable  the  Judges  of  the  Circuit  Court  of  tlie  United  States  for 
the  District  of  Pennsylvania. 

A.  B. ,  of  the  City  of  ,  and  a  citizen  of  the  State  of  ,  brings 

this  his  bill  against  C.  D.,  executor  of  the  last  wiU  and  testament  of  E.  F., 
of  ,  and  which  E.  F.  was  late  a  citizen  of  ,  and  thereupon  your 

orator  complains  and  says :  that   on   the  day  of  to 

Sessions ,  ,  No.         ,  of  this  honorable  court  he  brought  his  certain  bill  in 

equity  against  E.  F. ,  wherein  he  prayed,  as  in  said  bill  set  forth,  thatsaid  E.  F. 
duly  appeared  and  filed  an  answer  to  said  bill  (recite  briefly  the  proceedings) 
as  in  and  by  the  record  of  said  case  will  more  fully  appear,your  orator  craving 
leave  to  refer  to  the  same.    But  afterwards,  to  wit,  ,  the  said  E.  F.  died, 

having  first  made  his  last  will,  which  was  afterwards,  to  wit,  ,  duly 

provedat  ,  and  lett»/iri  testamentary  were  duly  granted  thereon  to  C.  D. 
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as  executor  as  aforesaid,  whereby  the  said  suit  ought  to  be  revived  as  against 
the  said  C.  D.,  executor  as  aforesaid,  and  your  orator  is  entitled  to  the  same 
relief  against  him  with  respect  to  the  personal  estate  as  he  would  have  been 
entitled  to  against  E.  F.,  if  living.  To  the  end,  therefore,  that  the  said  suit 
may  stand  revived  and  that  your  orator  may  have  the  benefit  thereof,  and 
that  the  said  C.  D.  may  answer  whether  the  said  E.  F.  did  not  make  his 
last  will  and  did  not  depart  this  life,  and  whether  (inquiring  as  to  the  prem- 
ises). May  it  please  your  Honors  to  grant  imto  your  orator  (pray  for  sub- 
poena to  revive  and  answer  ;  the  other  forms  will  supply  the  balance). 

§  5938.    Porin  of  Supplemental  Bill  after  Decree. 

(Caption.) 

To  the  Honorable  the  Judges  of  the  said  Court  : 
The  plaintiff  complains  and  says  : 

1.  That  on  (date)  he  filed  his  original  bill  of  complaint  against  C.  D., 
stating  such  matters  and  things  as  are  therein  contained,  as  by  reference  ta 
said  bill  will  appear,  and  praying  (here  recite  prayers). 

2.  That  the  said  C.  D.  was  duly  served,  appeared  and  put  in  his  answer 
to  said  bill  to  which  plaintiff  replied. 

3.  That  said  cause  being  at  issue  and  witnesses  being  examined  on  both 
sides,  the  case  was  duly  argued  in  accordance  with  the  equity  practice  in 
such  causes,  and  on  the  (date)  it  was  formally  decreed  that  "  this  cause  came 
on  to  be  heard  and  was  argued  by  counsel,  and  thereupon  on  consideration 
thereof.  It  is  ordered,  adjudged  and  decreed  as  foUows,  viz.:  (here  recite  de- 
cree) as  in  and  by  said  bill,  answer,  replication,  proofs  and  decree  now  of  re- 
cord in  your  honorable  court  of  the  same  term  and  number,  reference  being 
thereunto  had,  will  more  fully  appear. 

4.  And  plaintiff  shows  by  way  of  supplemental  bill  that  on  (date)  the 
said  C.  D. ,  without  valuable  consideratiou  therefor,  or  any  considera- 
tion whatever,  but  in  fraud  of  plaintiff's  rights  and  before  the  decree 
aforesaid,  conveyed  the  title  to  the  said  premises  to  E.  F.,  a  defend- 
ant herein,  who  is  a  bi-other  of  the  said  C.  D.,  and  which  convey- 
ance was  not  recorded  until  (here  recite  date  and  place  of  record)  but  a  few 
days  previous  to  the  entering  of  said  decree.  The  plaintiff  was  not  advised 
and  had  no  knowledge  of  said  facts  until  after  the  entering  of  said  decree. 

5.  And  the  plaintiff  showeth  that  the  said  defendants  herein  well  knew 
at  the  time  of  said  conveyance  that  the  defense  to  said  bUl  could  not  be 
maintained,  and  that  said  conveyance  was  made  because  the  said  defendant 

C.  D.  did  not  own  other  property  than  the  one  the  subject  of  this  suit  for 
specific  performance,  and  plaintiff  charges  that  said  convej'ance  was  in 
fraud  of  the  rights  of  plaintiff  and  to  his  irreparable  injury. 

6.  That  the  said  property  (set  forth  its  location,  etc.)  is  of  peculiar  and 
special  value  to  plaintiff  because  (here  recite  reasons),  and  he  cannot  be 
adequately  compensated  by  damages  even  if  a  decree  against  the  said  C. 

D.  for  damages  could  be  enforced. 

7.  That  by  Act  of  Assembly  of  this  Commonwealth,  ajiproved  the  15th 
June  1871,  §  1  (P.  L.,  387),  it  is  provided  that  the  filing  of  a  bill  in  equity  re- 
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lating  to  real  estate  shall  be  a  lien  against  said  real  estate  of  which  purchasers 
shall  be  deemed  to  have  had  constructive  notice. 

8.  That  the  said  E.  F.  is  now  in  possession  of  said  premises,  and  has  the 
legal  title  thereto  to  the  manifest  wrong  and  injury  of  plaintiff,  and  as 
against  him  the  plaintiff  cannot  enforce  the  decree  aforesaid,  and  plaintiff 
charges  the  said  E.  F.  merely  holds  the  legal  title  to  said  real  estate  as 
trustee  for  the  said  C.  D. 

9.  The  plaintiff  is  advised  and  believes,  and  therefore  avers  he  is  entitled 
to  the  same  relief  against  the  said  E.  F.  as  against  the  said  C.  D.,  and  that 
the  decree  against  the  said  C.  D.  ought  to  be  prosecuted  and  carried  intO' 
full  effect  against  the  said  defendants.  To  the  end  therefore  that  the  plain- 
tiff may  have  the  benefit  of  said  decree,  and  that  the  same  may  be  carried 
into  full  effect  against  the  said  defendants,  and  that  the  said  C.  D.  (here  re- 
cite words  of  decree),  the  plaintiff  prays  : 

1.  That  the  defendants  and  each  of  them  make  f uU  discovery  touching 
all  the  matters  and  things  herein  set  forth,  and  that  they  particularly  and 
fully  answer  the  averments  of  said  bill. 

2.  That  the  defendants  and  each  of  them  (here  set  forth  prayer  for  in- 
junction). 

3.  That  the  said  deed  of  conveyance  aforesaid  be  declared  null  and  void, 
and  the  said  E.  F.  be  decreed  to  deliver  up  the  same  for  cancellation,  and 
that  (here  set  forth  prayer  against  C.  D.,  for  specific  performance),  and  that 
the  said  C.  D.  carry  the  original  decree  into  effect. 

4.  General  relief. 

L.  M., 
Pro  Plaintiff. 


CHAPTER  XXXI. 

DEMXTRRERS. 


§  5939.    Deflnition. 


The  word  Demurrer  is  derived  from  the  Latin  demorari 
and  from  the  French  demeurer,  "to  stay,"  "to  rest."  It 
means  an  objection  that,  admitting  all  which  is  properly  and 
legally  stated  in  the  paper  demurred  to,  the  party  demur- 
ring is  yet  entitled  to  judgment  in  his  favor.  It  is,  there- 
fore, a  statement  that  the  demurrant  will  go  no  further 
because  his  adversary  has  shown  nothing  calling  for  a 
reply.  In  equity  a  demurrer  is  never  filed  to  an  answer  or 
to  a  plea.  As  before  remarked,  it  is  filed  only  to  a  bill.  It 
is,  therefore,  a  formal  objection  that  the  bill  is  defective,  or 
that  on  the  face  of  it  the  plaintiff  has  shown  no  equity,  and 
that,  admitting  all  matters  of  fact  alleged,  they  are  insuffi- 
cient, and  that  for  some  reason  apparent  on  the  bill,  or  be- 
cause of  some  omission,  the  defendant  ought  not  to  be  cora- 
pelled  to  answer  the  whole  bill  or  the  part  specially  de- 
murred to.     Mitford  Eq.  PL,  109. 

A  discussion  of  all  the  different  kinds  of  demurrer  and 
the  various  decisions  as  to  them  would  require  many  pages. 
It  may  suffice  that  the  practitioner  shall  have  before 
him  the  following 

§  5940.    General  Directions  : 

1.  It  would  seem  to  be  a  waste  of  time  and  labor  to  demur 
for  some  reason  which  is  susceptible  of  amendment,  such  as 
the  omission  of  the  title  of  the  court,  the  signature,  etc. 

2.  A  demurrer  may  be  only  to  the  relief  prayed,  or  it 
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may  be  both  to  the  relief  and   to  the  discovery  sought. 
Brownell  v.  Curtis,  10  Paige  Ch.  (N.  Y.),  210  (ls43). 

3.  But  a  demurrer  will  not  lie  to  discovery  alone  vs^liere 
it  is  a  mere  incident  to  the  relief  sought.  Morgan  v. 
Harris,  2  Brown  Ch.,  123  (1786)  ;  Deare  v.  Atty. -General, 
1  Younge  &  C,  197  (1835)  ;  Angell  v.  Angell,  1  Sim.  &  S., 
83  (1822). 

4.  A  demurrer  to  the  whole  of  the  relief,  if  successful, 
generally  defeats  the  discover}-,  otherwise  if  only  to  part  of 
the  relief. 

5.  Both  original  and  supplemental  bills  may  be  made 
the  subject  of  demurrers. 

§  5941.    Different  Kinds  of  Demurrers — Speaking  Denmrrer. 

Demurrers  may  be  general  or  special. 

1.  The  general  demurrer  assigns  the  wnnt  of  equity  in 
the  bill. 

2.  The  special,  points  out  particular  defects.  Story's 
Eq.  Pleading,  §  455. 

The  demurrer  must  rely  solely  on  the  averments  of  the 
bill.  If  it  travel  beyond  these,  it  is  called  a  speaking 
demurrer  and  it  will  be  overruled.  Thus  in  Edsell  v. 
Buchanan,  4  Bro.  C.  C,  254  (1793),  the  bill  averred  that 
the  plaintiff's  ancestor  died  in  1770,  and  that  "soon  after 
the  defendant  took  possession."  The  defendant  desired  to 
raise  the  point  that  he  had  been  in  possession  over  twenty 
years,  but  instead  of  doing  this  by  plea  or  answer  he 
demurred,  assigning  for  cause  that  it  appeared  upon  the 
face  of  the  bill  that  from  the  year  "  1770,  which  is  upwards 
of  twenty  years  before  the  filing  of  the  bill,  the  defendant 
has  been  in  possession,"  etc.  Lord  Loughboeough  over- 
ruled the  demurrer  because  the  bill  did  not  show  that  the 
defendant  had  been  in  possession  since  1770,  but  that  such 
fact  appeared  only  from  the  demurrer.  It  is  not,  however,  a 
speaking  demurrer  to  say  that  it  appears  on  the  bill  that 
the  agreement  alleged  to  have  been  entered  into  is  not  in 
writing.  Wood  v.  Midgeley,  6,  DeGex,  Macn.  &  Gordon, 
41  (1854).     To  make  the  demurrer  a  speaking  demurrer  the 
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fact  stated  in  it  must  not  be  found  in  the  bill.     Brooks  v.. 
Gibbons,  4  Paige,  374  (1834). 

g  5942.    Time  within  whieh.  the  Denmrrer  Must  be  Piled. 

The  new  Equity  Rules  provide  that  all  defenses  shall  be 
made  by  answer  or  by  demurrer,  and  the  notice  upon  the 
bill  requires  the  defendant  to  appear  and  answer  within 
fifteen  days  after  service  of  bill.  The  time  for  filing  the 
demurrer  in  lieu  of  an  answer  is,  therefore,  within  fifteeiL 
days  after  service  of  bill. 

Under  the  present  Pennsylvania  Practice,  as  in  the  Fed- 
eral courts,  no  separate  rule  to  demur  or  answer  is  neces- 
sary.   See  U.  S.  Rule  18. 

The  new  Equity  Rules  abolish  the  requirements  of  Rule 
VI.,  §  29,  as  to  this. 

§  5943.    Demurrers  m.ust  be  Printed— Service  of  Copies— Pov- 
erty. 

,  The  Pa.  Rule  III.,  §  14,  provides:  "All  *  *  *  demurrers- 
*  *  *  shall  be  printed  on  white  sized  paper  of  a  convenient 
size.  Each  counsel  shall  be  entitled  to  ten  copies.  The 
amount  paid  for  printing  shall  be  allowed  as  costs.  This 
rule  shall  not  apply  where  counsel  shall  certify  that  his. 
client  by  reason  of  poverty  is  unable  to  pay  for  the  same. 
In  such  case  one  written  copy  shall  be  served." 

The  Additional  Equity  Rule  I.  of  the  U.  S.  Circuit 
Court  provides  that  a  printed  copy  shall  be  filed.  If  a 
written  copy  be  filed,  a  printed  copy  shall  be  filed  in  ten 
days  thereafter,  or  the  written  copy  may  on  motion  be 
taken  off  the  file.  In  a  proper  case  the  court  will  dispense 
with  printed  copies.  If  demurrer  printed,  five  copies 
should  be  served  ;  if  written,  one  copy  is  sufficient. 

§  5944.    When  a  Demurrer  will  Lie. 

1.  A  favorite  ground  of  demurrer  is  want  of  equity  in 
the  bill.     Lillibridge  v.  Coal  Co.,  143  Pa.  St.,  293  (1891). 

2.  Want  of  jurisdiction,  or  that  the  jurisdiction  is  prop- 
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erly  in  some  other  court.  Bingham  y.  Cabot,  3  Dall.,  382 
(1798)  ;  Jackson  v.  Ashton,  8  Pet.,  148  (1834)  ;  R.  B.  Co. 
V.  Letson,  2  How.,  497  (1844). 

While  manifest  want  of  jurisdiction  may  be  taken 
advantage  of  at  any  stage  of  the  case,  yet  if  the  parties 
submit  to  the  jurisdiction,  the  objection  will  not  avail,  in 
doubtful  cases,  after  a  hearing  upon  the  merits.  Adams' 
Appeal,  113  Pa.  St.,  449  (1886)  ;  Evans  v.  Ooodiuin,  132 
Id.,  136  (1890)  ;  Edgett  v.  Douglass,  144  Id.,  95  ;  28  W.  N. 
469  (1891)  ;  Trust  Co.  v.  Weitzel,  1.52  Pa.  St.,  498  (1893)  ;, 
Drake  v.  Lacoe,  157  Id.,  17  (1893)  ;  SUllito  v.  Shillito,  160 
Id.,  167  ;  34  W.  N.  136  (1894)  ;  Searight  v.  Bank,  162  Pa. 
St.,  504(1894). 

3.  To  the  disability  of  the  plaintiff,  such  as  infancy, 
lunacy,  bankruptcy,  etc.  Benfields  v.  Solomons,  9  Ves.,  77 
(1803)  ;  Kaye  v.  Fosbrooke,  8  Sim.  Ch.,  28  (1836)  ;  Tarle- 
ton  V.  Hornby,  1  Younge  &  C,  172  (1835). 

If  the  disability  appear  on  the  face  of  the  bill  the  proper 
course  is  to  demur,  otherwise  the  objection  should  bfr 
raised  by  the  answer  ;  Benfields  v.  Solomons,  supra  ;  or  by 
plea.  Mitford  Eq.  PL,  245.  It  can  be  raised  by  answer  if 
the  disability  arise  after  bill  filed.  Turner  v.  Robinson, 
1  Simons  &  S.,  3  (1821). 

4.  Tliat  the  plaintiff  has  no  interest.  Mitfoixl  Eq. 
Plead.,  247;  Phillips  v.  Shaw,  S  Ves.,  241  (1803)  ;  King  of 
Spain  V.  Machado,  4  Euss.,  225  (1827)  ;  Long  v.  Majestre, 
1  Johns.  Ch.  (N.  Y.),  305  (1814)  ;  HaskelU.  Hilton,  30  Me., 
419   (1849). 

So  if  one  of  several  plaintiffs  be  an  immaterial  party 
the  defendant  may  demur.  Troughton  v.  Getloy,  1  Dick., 
382  (1766)  ;  Cuff  v.  Platell,  4  Euss.,  242  (1822)  ;  King  v. 
Machado,  Id.,  225  (1827)  ;  Page  v.  Townsend,  5  Sim.,  395 
(1832)  ;  Delondre  v.  Shaw,  2  Sim.,  337  (1828). 

5.  That  the  defendant  has  no  interest.  Story's  Eq. 
Plead.,  §  519. 

6.  That  the  bill  is  to  enforce  a  penalty.      Southall  y. 

^  1  Younge  Ch.,  308  (1831)  ;  Parkhurst  v.  Loivten, 

1  Merivale,  391  (1816)  ;  Chamber^  v.   Thompson,  4  Brown 
Ch.,  434  (1793). 
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7.  To  some  defect  in  form. 

(a)  Signature.  The  U.  S.  Eules  (24)  require  that  every 
Tjill  "  shall  contain  the  signature  of  counsel." 

The  Amendments  to  the  State  Eules  direct  that  a  notice 
from  the  plaintiff's  solicitor  to  the  defendant  to  appear, 
etc.,  be  endorsed  on  the  bill.  The  omission  to  follow  these 
requirements  and  any  other  directions  of  the  rules  would  be 
ground  for  demurrer.  The  signing  of  bills  by  counsel  has 
b)een  traced  to  the  time  of  Sir  Thomas  Moore,  and  the  rule 
in  England  is  imperative  that  the  signature  of  counsel 
must  appear.  Sir  J.  Leach,  V.  C,  in  Kirkley  v.  Burton,  5 
Mad.,  3Y8  (1820) ;  French  v.  Dear,  5  Ves.,  547  (1800). 

(6)  Certainty.  This  has  been  treated  in  Chapter 
"  Preparation  of  Bill." 

(c)  Want  of  offer  in  hill  to  pay  ivhat  is  due.  In  many 
cases  the  plaintiff  should  in  his  bill  tender  himself  as  ready 
to  do  equity.  Illustrations  of  this  will  appear  in  bills  for 
specific  performance  and  for  an  account.  In  the  first  the 
complainant  should  aver  that  he  is  ready  and  willing  to 
perform,  etc.  In  bills  for  an  account  the  plaintiff  was  for- 
merly required  to  state  his  willingness  to  pay  whatever 
shall  appear  to  be  due  by  him,  etc.  Although  it  was  ruled 
in  Columbian  Government  v.  Rothschild,  1  Sim.,  103 
(1826),  that  such  an  offer  is  not  now  necessary,  yet  the 
contrary  doctrine  seems  to  have  been  maintained  in  God- 
bolt  V.  Watts,  2  Anst.,  543  (1795)  ;  Scott  v.  Neshit,  2 
Cox,  183  (1789) ;  Wliitmore  v.  Francis,  8  Price,  616  (1820). 

(d)  Want  of  affidavit.  Bills  should  be  accompanied  by 
an  affidavit. 

(1)  Whenever  this  is  required  by  statute  or  by  rule  of 
court. 

(2)  When  in  a  bill  to  perpetuate  testimony,  age  or  in- 
firmity of  witnesses,  or  their  intended  departure  from  the 
country  renders  their  examination  necessary.  Mitford's 
Eq.  PL,  160  ;  Philips  v.  Carew,  1  P.  Wms.,  117  (1709). 

(3)  Bills  of  interpleader  must  be  accompanied  by  an 
affidavit  denying  collusion  between  the  plaintiff  and  any  of 
the  parties.     Mitford  Eq.  PI.,  148. 

The  want  of  an  affidavit  when  thus  required  is  the  sub- 
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ject  of  a  demurrer  on  this  special  ground.  If  a  plea  be  filed 
to  the  whole  bill  and  be  overruled,  the  defendant  cannot 
demur  ore  terms  for  this  omission.  Hooh  v.  Dorman,  1 
Simons  &  S.,  22Y  (1823). 

(1)  As  noted  in  the  Chapter  on  "  Injunctions,"  all  applica- 
tions for  an  ex  parte  injunction  must  be  supported  by  a 
special  affidavit  repeating  all  the  facts. 

8.  That  the  bill  is  multifarious.  This  has  been  treated 
at  length  and  the  authorities  cited  in  Chapter  ' '  Prepara- 
tion of  Bill." 

9.  That  there  is  a  misjoinder  of  plaintiffs. 

10.  Want  of  parties.  These  may  be  now  regarded  as 
disposed  of  under  the  rules  of  court.  See  Chapter  "Want 
of  Parties." 

11.  Demurrers  must  be  to  matters  apparent  on  the  bill. 
They  cannot  rely  on  new  matter  alleged  by  the  defendant. 

12.  As  already  stated,  no  demurrer  can  be  filed  to  a 
plea  or  to  an  answer.  The  plaintiff  must  except  to  the 
answer  if  it  be  insufficient.  If  on  its  face  the  plaintiff  is 
entitled  to  his  decree,  he  can  order  the  cause  down  on  bill 
and  answer.  If  the  plea  be  insufficient,  the  plaintiff  can 
order  the  plea  for  argument. 

13.  Where  the  plaintiff  has  an  adequate  remedy  at  law. 
Paton's  Appeal,  156  Pa.  St.,  49  ;  32  W.  N.,  458  (1893)  ; 
Jenkins  v.  Baxter,  34  W.  N.,  114  (1894). 

14.  Where  material  allegations,  necessary  to  sustain 
the  relief  prayed  for,  have  been  omitted  from  the  bill. 
Kemble  v.  R.  B.  Co.,  140  Pa.  St.,  14(1891)  ;  Cascadenv. 
Cascaden,  Id.,  140  (1891);  Ferguson  y.  Yard,  164  Id.,  586 
(1894). 

15.  Where  a  party  has  been  heard  or  has  had  an  oppor- 
tunity to  be  heard  in  a  court  of  law,  though  his  claim  or 
defense  be  an  equitable  one.  Oordinier's  Appeal,  89  Pa. 
St.,  528(1879);  FrauenthaVs  Appeal,  100  Id.,  290  (1SS2) ; 
Qiven's  Appeal,  121  Id.,  260  (1888)  ;  Ilaneman  v.  Pile,  161 
Id.,  599  (1894). 

Besides  the  matters  above  stated  it  may  be  proper  to 
note  the  Pennsylvania  cases  sustaining  or  overruling  de- 
murrers. 
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f  5945.    Demurrers  Sustained. 

The  Statute  of  Frauds  may  be  set  up  by  demurrer  against 
a  bill  to  enforce  a  parol  trust,  where  the  law  requires  a 
writing.     Squires  v.  Bidgway,  1  Leg.  Gaz.  E.,  510  (1871). 

The  Statute  of  Limitations  may  be  set  up  where  the  bill 
of  discovery  charges  neither  fraud  nor  violation  of  trust, 
and  where  it  does  not  aver  the  materiality  of  a  discovery 
beyond  six  years.  Brewster  v.  Brewster,  3  Phila.,  355 
(1895). 

Where  presumption  of  payment  arises  on  face  of  the 
bill,  a  demurrer  will  lie.  Hayes''  Appeal,  113  Pa.  St.,  380 
(1886). 

The  particular  sections  of  the  bill  need  not  be  referred  to 
in  the  demurrer.  Boardman  v.  Watch  Co.,  8  Lane,  25 
(1890).     See  Brady  v.  Assn.,  14  W.  N.,  419  (1884). 

A  bill  will  be  dismissed  if  not  amended  within  the  time 
allowed  for  amendment  after  a  demurrer  has  been  sus- 
tained.    Osborne  v.  HoUenback,  3  Kulp,  138  (1884). 

§  5946.    Bad  Demurrers. 

A  general  demurrer  will  not  be  sustained  where  the  bill 
presents  a  case  for  equitable  relief.  Corkin  v.  Blake,  4 
Phila.,  10  (1860)  ;  Bank  v.  Biddle,  2  Pars.,  31  (1844). 

A  demurrer  cannot  raise  the  objection  that  the  agree- 
ment was  not  in  writing.  Ralston  v.  Ralston,  23  P.  L.  J. 
(N.  S.),  254  (1868). 

If  the  reasons  assigned  in  the  demurrer  go  to  the  equity 
of  a  bill,  which  prays  for  relief  as  well  as  discovery,  the 
defendant  cannot  demur  only  to  the  prayer  for  discovery. 
Wistar  v.  McManes,  54  Pa.  St.,  318  (186Y). 

A  demurrer  admits  the  interest  of  the  defendant  charged 
in  the  bill.     Piatt  v.  Barcroft,  4  Phila.,  67  (I860). 

Where  presumption  of  payment  does  not  appear  on  the 
face  of  the  bill,  a  demurrer  for  that  reason  is  bad.  Mayes' 
Appeal,  113  Pa.  St.,  380  (1886). 

Although  questions  of  ecclesiastical  property  are  for  the 
ecclesiastical  courts  alone,  yet  where  a  question  of  trust  is 
raised  by  the  bill,  courts  of  equity  have  jurisdiction. 
Cusliman  v.  Church,  34  W.  N.,  558  (1894). 
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§  5947.    Where  the  Bill  is  Amended  after  Answer  Piled, 

and  the  amendment  varies  the  case  or  grounds  of  relief, 
the  defendant  may  demur  or  plead  to  the  amendments  or 
amended  bill.     Pa.  Equity  Rule  X.,  §  52. 

A  general  demurrer  will  not  lie  to  an  amended  bill  after 
answer  filed  to  the  original  bill.  Evans  v.  Dunnutrj,  3 
Phila.,  -ilO  (1859).  The  demurrer  must  be  confined  to  such 
parts  of  the  bill  as  are  introduced  by  the  amendments.    Ibid. 

A  demurrer  to  part  of  the  bill  is  overruled  by  a  plea  to 
the  whole  of  the  bill.  Brooke  v.  PhilUjJS,  6  Phila.,  392 
(1807)  ;   WoIfY.  Eijmi,  5  Kulp,  5  (lySS). 

So,  too,  an  answer  overrules  the  demurrer.  City  v. 
Wanner,  1  Wilcox,  282  (ISSS)  ;  Barhey's  Ajjpeal,  119  Pa. 
St.,  413  (1888);  Thomas  v.  Bosivell,  37  Leg.  Int.,  117 
(1880). 

A  demurrer  too  broad  will  be  overruled.  Tliornas  v. 
Bosicell,  supra. 

If  specific  interrogatories  are  filed  and  they  are 
demurred  to  as  irrelevant,  etc.,  the  particulars  should  be 
stated.     MoyevY.  Livingood,  2  Woodward,  317(187i)). 

So,  too,  it  was  held  that  a  general  demurrer  alleging 
that  the  bill  is  contradictory,  etc.,  should  refer  to  the 
sections  establishing  the  objection.  Brady  v.  Loan  Assn., 
MW.  N.,  419(1884). 

But  it  was  ruled  in  Boardman  v.  Watch  Co.,  8  Lane, 
25  (1890),  that  a  demurrer  need  not  refer  to  particular 
sections  of  the  bill. 

§  5948.  Directions  as  to  Demurrers  Given  In  the  Bules  of  the 
United  States  and  the  State  Courts— Demurring  to 
Part  of  Bill. 

A  defendant  may  demur  to  the  whole  bill  or  to  part  of 
it  and  answer  as  to  the  rest.  §  31  of  State  Rules  and 
U.  S.  Rule  32. 

§  5949.    Demurring  and  Answering  at  Same  Time. 

A  defendant  cannot  demur  and  answer  to  the  whole 
bill,  nor  demur  and  answer  to  the  same  part  of  the  bill. 
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In    such    a    case    the    demurrer    is  overruled.     Barbey's 
Appeal,  119  Pa.  St.,  413  (1888). 

See  other  cases  infra,  under  §  5946,   "  Bad  Demurrers." 

§  5950.    Certificate  of  Counsel  and  Afiadavit. 

The  State  rule  does  not  require  a  certificate  of  counsel 
"  that  in  his  opinion  the  demurrer  is  well  founded  in  point 
of  law."  But  the  State  practice  requires  an  affidavit  that 
the  demurrer  "  is  not  interposed  for  delay."  State  Eules, 
§  32.  The  U.  S.  courts  require  both  the  certificate  and 
the  affidavit.     U.  S.  Rule  31. 

§  5951.    Setting  Down  tlie  Demurrer. 

In  the  U.  S.  courts  the  plaintiff  may  set  down  the 
demurrer  to  be  argued  on  the  rule-day  when  filed  or  the 
next  rule-day  ;  failing  herein  his  bill  may  be  dismissed. 
U.  S.  Eules  33,  38. 

The  State  rule  is  not  so  severe. 

The  plaintiff  may  set  down  the  demurrer  to  be  argued 
within  ten  days  after  service  ;  failing  herein  the  defendant 
may  set  it  down  for  argument  on  five  days'  notice.  §§  33, 
34,  State  Eules. 

The  new  Equity  Eules  provide  :  "  When  a  case  in  equity 
is  at  issue  upon  demurrer,  it  shall  be  placed  on  the  argu- 
ment list  then  next  to  be  heard." 

§5952.    If  Demurrer  Too  Narrow  or  Touched  by  Answer. 

No  demurrer  shall  be  overruled  for  the  sole  reason  that 
it  does  not  cover  so  much  of  the  bill  as  it  might  have 
extended  to,  or  because  the  answer  extends  to  some  part 
of  the  matter  covered  by  the  demurrer.  §  35  State  Eules  ; 
36-37,  U.  S.  Eules. 

§  5953.    If  Demurrer  Allowed. 

The  court  may  allow  bill  to  be  amended.  State  Eules, 
§  36.  The  U.  S.  Eule  35  contains  the  same  provision  and 
adds  :  "  the  defendant  shall  be  entitled  to  his  costs." 
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§  6954.    If  Demurrer  Overruled. 

Unless  the  court  is  satisfied  that  it  was  for  vexation 
and  delay,  an  answer  is  ordered  within  a  reasonable  time. 
State  Rules,  §  ST.  The  U.  S.  Eule  34  contains  in  sub- 
stance the  same  provision  giving  the  plaintiff  his  costs, 
imless  the  court  is  satisfied  that  the  demurrer  was  not  for 
vexation,  etc. 

§  5955.  Notice  Eequired  in  Circuit  Court  of  TJnited  States  for 
Eastern  District  of  Pennsylvania  as  to  Demurrers, 
etc. 

The  plaintiff  can  require  a  defendant  to  file  a  plea, 
answer  or  demurrer,  on  or  before  the  next  rule-day.  A 
defendant  can  require  the  plaintiff  to  reply  to  a  plea  or  to 
set  it  or  a  demurrer  down  for  argument  on  or  before  the 
next  rule-day.  Notices  of  the  above  must  be  served  at 
least  twenty  days  before  a  decree  can  be  entered.  See 
Eule  III.,  Circuit  Court  Rules. 

§  5956.    As  to  Interrogatories. 

A  defendant  may  decline  to  answer  where  he  might 
protect  himself  by  demurrer,  etc.  U.  S.  Rule  44 ;  State 
Rules,  §  38. 

§  5957.    Effect  of  a  Demurrer. 

It  admits  all  matters  of  fact  sufficiently  pleaded.  Its 
effect  when  it  has  been  filed  to  the  whole  bill,  and  has  been 
allowed,  is  to  end  the  case,  unless  the  plaintiff  has  leave  to 
amend.  If  overruled,  the  defendant  is  ordered  to  answer 
in  a  time  specified. 

If  the  bill  refer  to  a  document  which  contradicts  the 
bill,  a  demurrer  does  not  admit  the  truth  of  the  bill.  Man- 
ners V.  Library  Co.,  93  Pa.  St.,  165  (1880). 

Nor  does  a  demurrer  admit  the  law  of  another  State 
referred  to  generally  in  the  bill.  Stockton  v.  Coal  Co.,  9 
W.  N.,  110  (1880). 

A  demurrer  admits  the  rights  set  up  in  the  bill.  It  is 
45 
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unnecessary  to  establish  them  at  law.     Bitting' s  Appeal^ 
106  Pa.  St.,  517  (1884). 

§  5958.    Form  of  Demurrer. 

The  State  Rules  (§  32)  provide  that  demurrers  shall  be 
substantially  in  the  form  following:  "The  defendant  de- 
murs to  the  whole  bill,  "or  "  to  so  much  of  the  bill,  or  dis- 
covery or  relief, "  stating  the  particulars  and  assigning  the 
reasons  or  grounds  in  detail. 

The  following  may  be  consulted  as  a  guide  : 

(Caption.) 
To  the  Honorable  the  Judges  of  the  said  Court : 

Uemdbree  of  to  Bn.L  or  Complaikt  of  ,  filed 

The  defendant,  by  protestation,  not  confessing  or  acknowledging  all 
Dr  any  of  the  matters  or  things  in  the  said  bill  contained  to  be  true,  in 
such  manner  and  form  as  the  same  are  therein  set  forth  and  alleged,  de- 
murs to  the  whole  of  said  bill,  and  for  cause  of  demurrer  shows  : 

1.  That  upon  the  face  of  said  bill  the  plaintiff  is  not  entitled  to  the 
relief  claimed. 

2.  That  upon  the  face  of  the  bill  it  appears  that  the  defendant  is  not 
liable  to  the  plaintiff  in  any  way. 

3.  That  the  plaintiff  has  not  in  or  by  his  said  bill  shown  any  case  en- 
titling him  to  the  relief  prayed. 

4.  That  this  court  has  no  jurisdiction  of  the  said  bill.  (The  bill  may 
suggest  additional  grounds  for  demuri-er.  Particulars  should  be  stated  and 
reasons  assigned  in  detail.) 

Wherefore  and  for  other  good  causes  of  demurrer  appearing  upon  the 
face  of  the  said  bill,  this  defendant  demurs  thereto  and  prays  the  judg- 
ment of  this  honorable  court  whether  he  shall  be  compelled  to  make  any 
answer  to  the  said  bill,  and  prays  to  be  hence  dismissed  with  his  reasonable 
costs  in  this  behalf  sustained. 

A.  B., 
Solicitor  pro  Demurrant. 


€iTY  AND  County  of  ,  ss.: 

,  being  duly  sworn  according  to  law,  deposes  and  says  that  the 
ioregoing  demurrer  is  not  interposed  for  delay. 
(Jurat.) 

A  demurrer  filed  in  the  United  States  court  must  be 
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supported  by  an  affidavit  similar  to  the  above,  and  also 
accompanied  by  a  certificate  of  counsel  "  that  in  his  opin- 
ion it  is  well  founded  in  point  of  law."  U.  S.  Equity 
Rule  31. 

§  5959.    Appeals. 

If  the  demurrer  be  overruled  with  leave  to  answer,  the 
decree  is  not  final,  and  there  is  no  appeal  from  it. 

If  the  demurrer  be  sustained,  the  plaintiff  is  thus  pre- 
cluded from  further  proceeding,  and  from  the  decree  sus- 
taining the  demurrer  there  is  an  appeal. 

The  Act  of  March  11,  1809,  §  6  (5  Sm.,  17),  provides, 
that  every  party  may  have  three  weeks  from  the  day  the 
decree  is  entered  to  appeal,  and  no  execution  shall  issue 
save  in  special  cases  by  leave  of  court  within  that  time. 

For  the  practice  on  appeals,  see  Chapter  on  "  Appeals." 
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WANT  OF  PARTIES. 
§  5960.    How  Defect  Should  be  Taken  Advantage  of. 

The  omission  by  the  plaintiff  from  the  bill,  of  necessary 
parties,  was  ground  of  demurrer  in  England. 

Whenever  the  want  of  parties  appeared  on  the  face  of 
the  bill,  and  no  sufficient  reason  was  given  for  the  omission, 
it  was  ground  of  demurrer.  Mitford  &  Tyler's  Eq.  Prac. 
&  Plead.,  p.  270  ;  Cockburn  v.  Thompson,  16  Ves.,  325 
(1809) ;  Mathews  v.  Stephenson,  6  Pa.  St.,  499  (1847). 

And  this,  though  the  joinder  of  all  made  the  bill  multi- 
farious. Lumsden  v.  Fraser,  1  Mylne  &  Craig,  589,  602 
(1836)  ;  Attorney-General  v.  Mayor,  4  Id.,  17  (1838). 

The  plaintiff  has  been  allowed  not  only  to  strike  out  the 
averments  which  raised  the  objection  of  want  of  parties, 
but  to  amend  generally.  Ibid.,  and  Attorney -General  v. 
Merchants'  Company,  1  Mylne  &  Keen,  189  (1832). 

In  East  India  Co.  v.  Coles,  3  Swanston's  Chanc.  Eep., 
142  n.  (1783),  Lord  Thuelow  thought  that  the  demurrer 
for  want  of  parties  mixst  not  be  partial,  but  general  and 
to  the  whole  bill.  This  was,  however,  disputed  by  Mr. 
Mitford. 

Under  the  U.  S.  and  Pennsylvania  Eules  it  is  not  neces- 
sary to  consider  these  questions. 

It  will  be  seen  by  reference  to  the  Pennsylvania  Rules, 
§§  18-27,  that  they  treat  of  the  subject  of  the  parties. 

Where  no  relief  is  sought  against  a  party.     §  18. 

Where  persons  not  sui  juris  are  parties.     %  19. 

Where  necessary  parties  are  out  of  the  jurisdiction, 
§§  20, 21. 
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Where  joinder  of  certain  parties  would  oust  the  juris- 
diction.    §  21. 

Where  the  parties  are  numerous.     §  22. 

Where  the  suit  concerns  title  vested  in  trustees.     §  23. 

Where  the  suit  is  to  execute  the  trusts  of  a  will.     §  24. 

Where  there  is  a  demand  against  several.     §  25. 

The  same  provisions  in  substance  will  be  found  in  the  U. 
S.  Eules,  22,  47,  48,  49,  50,  51,  54. 

§  5961.    How  Advantage  is  to  be  Taken  of  an  Objection  that 
there  is  a  Want  of  Parties. 

If  the  defendant  do  not  state  the  objection  in  his  answer 
and  reserve  it  for  the  hearing,  the  court  may,  if  it  think  fit, 
make  a  decree  saving  the  rights  of  absent  parties.  Penn- 
sylvania Eules,  §  26  ;  U.  S.  Eule  53. 

Where  the  objection  is  made  by  suggestion  in  the  an- 
swer, the  plaintiff  may  within  fourteen  days  set  down  the 
cause  for  argument  on  that  objection  only  ;  the  form  of 
setting  it  down  is  given  in  the  rule.  If  the  plaintiff  omit  to 
do  this  and  proceed  to  hearing  of  the  cause,  he  cannot,  as  of 
course,  amend  his  bill  by  adding  parties  but  the  court  may 
dismiss  the  bill.  See  Pennsylvania  Eules,  §  27,  and  U.  S. 
Eule  52. 

It  has  been  ruled  that  where  the  defect  appears  upon 
the  face  of  the  bill,  advantage  thereof  may  be  taken  by  de- 
murrer. Mitchell  V.  Lenox,  2  Paige,  280  (1830)  ;  Robinson 
V.  Smith,  3  Id.,  222  (1832)  ;  Krecher  v.  Shirey,  2  Dist. 
Eep.,  24(1892). 

But  where  a  rule  is  intended  to  simplify  proceedings  and 
to  advance  justice,  an  adherence  to  old,  disused  forms  is  of 
doubtful  propriety.  The  draftsmen  of  the  State  and  U. 
S.  Equity  Eules  had  this  principle  in  view  when  they  wrote 
"where  the  defendant  shall  by  his  ansv>rer  suggest  that  the 
bill  is  defective  for  want  of  parties."  They  provided  in  a 
certain  contingency  for  an  amendment  "by  adding  par- 
ties." The  case  last  cited  does  not  quote  the  Eule  nor 
recognize  it.  A  demurrer  for  want  of  parties  was  simply 
sustained.  The  twenty-sixth  section  of  the  State  Eules  was 
'  also  overlooked.     It  provides  that,  "  If  a  defendant  shall  at 
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the  hearing  object  that  a  suit  is  defective  for  want  of  par- 
ties, not  having  by  plea  or  answer  taken  the  objection,"  etc. 

In  Crawford  Co.  v.  Bank,  35  W.  N.,  133  (1894),  parties 
plaintiff  and  defendant  were  added  by  amendment  after 
exceptions  to  a  master's  report  had  been  filed.  The  same 
action  was  permitted  in 5a^7e?/  v.  Coal  Co.,  139  Pa.  St.,  213 
(1891),  after  reference  to  a  master,  the  pleadings  continuing 
unchanged. 

It  has  been  ruled  that  if  the  defect  does  not  distinctly 
appear  upon  the  face  of  the  bill,  the  objection  must  be  by 
answer.  Rohinson  v.  Smith,  3  Pg.ige,  223  (1832)  ;  Mitchell 
V.  Lenox,  2  Id.,  280  (1830). 

The  party  objecting  should  state  who  are  the  necessary 
parties.  If  not  by  name,  then  in  such  a  manner  as  to  point 
out  the  objection.  Attorney -General  v.  Jackson,  11  Ves. 
Jr.,  369  (1806);  Robinson  v.  Smith,  3  Paige,  223(1832); 
Rohinson  v.  Dix,  18  W.  Va.,  528  (1881) ;  Mitford  &  Tyler  s 
Eq.  Plead.  &  Prac,  p.  271. 

It  may  be  noted  that  this  particularity  is  required  by 
the  Pennsylvania  Equity  Rule  X.,  §  26,  and  the  U.  S. 
Equity  Rule  53. 

Where  the  bill  is  defective  for  want  of  proper  parties  it 
will  be  dismissed.  Gloninger  v.  Hazard,  12  Pa.  St.,  389 
(1862)  ;  SchoUy.  Schoener,  1  Woodward,  200  (1864)  ;  Lance's 
Appeal,  112  Pa.  St.,  456  (1886).  See  Maguire  v.  Heraty, 
163  Pa.  St.,  388  (1894). 

If  the  omission  is  not  taken  advantage  of  by  the  de- 
fendant, the  court  may  allow  the  bill  to  be  amended. 
Myers  v.  Bryson,  158  Pa.  St.,  255  (1893). 

This  practice  is  founded  on  the  principle  that  a  court  of 
chancery  will  add,  on  motion,  parties  to  a  proceeding,  until 
every  person  interested  is  brought  upon  the  record,  and  will 
refuse  to  proceed  to  a  final  disposition  of  the  cause  until  all 
persons  interested  are  made  parties.  Seitz  v.  Buffum,  14 
Pa.  St.,  70  (1850). 

If  the  bill  be  dismissed  for  the  defect,  the  dismissal  will 
be  without  prejudice.  House  v.  Mullen,  22  Wall. ,  42  (1874) ; 
Hutchinson  v.  Ayres,  111  111.,  558  (1886) ;  Glonirejcr  v. 
Hazard,  42  Pa.  St.,  401  (1862). 


CHAPTEE   XXXin. 

ANSWERS. 
§  5962.    Definition. 

The  answer  in  eqaity  is  the  defense  made  in  writing  hy 
a  defendant  to  the  statements,  charges  and  interrogatories 
of  the  bill.  In  the  State  covirts  all  issues  of  fact  must  be 
made  by  answer.     Amended  Eules,  January  15,  1894. 

§  5963.    Parts  of  an  Answer. 

An  answer  should  contain  a  caption,  a  response  and  a 
conclusion.  The  caption  should  state  the  court,  term,  num- 
ber, names  of  plaintiff  and  defendant,  and  then  say  :  The 
ansiver  of  to  the  bill  of 

The  response  may  commence  with  a  reservation  of  all 
rights  of  exceptions  to  the  bill,  and  there  should  then  follow 
an  answer  to  each  paragraph,  admitting,  qualifying  or  deny- 
ing every  part.  Additional  matter  may  be  introduced  by 
way  of  addition  and  subtraction.  A  new  case  may  even 
be  presented. 

In  addition  to  specific  denials  the  conclusion  should 
negative  ' '  all  and  every  the  charges  or  insinuations  in  said 
bill  contained  contrary  to  this  answer, "  and  especially  deny 
"  all  and  every  the  charges  of  fraud  or  wrong  stated  in  the 
complaint. " 

Unless  the  plaintiff  waives  the  right  to  a  sworn  answer, 
it  must  be  upon  oath  of  the  individual  defendant. 

The  seal  of  a  corporation  defendant  is  sufficient.  It 
■ihould  be  signed  by  the  individual  defendant  and  by 
counsel. 
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If  the  defendant  be  a  corporation  the  answer  must  be 
under  seal.  A  corporation  of  course  cannot  be  sworn.  If 
the  plaintiff  has  in  proper  form  desired  discovery  from  one 
of  the  officers,  the  officer  answers  under  oath. 

Where  answers  are  filed  in  the  State  courts,  the  oath 
may  be  administered  by  any  person  authorized  under  the 
laws  or  usages  of  this  State,  or  wherever  the  oath  is  taken. 
§43   State  Eules. 

As  to  the  United  States  courts,  the  answer  may  be  sworn 
to  before  any  justice  or  judge  of  any  court  of  the  United 
States,  or  before  any  coramissioner  appointed  by  any  circuit 
court  to  take  testimony  or  dispositions,  or  before  any  mas- 
ter in  chancery  appointed  by  any  circuit  court,  or  before 
any  judge  of  any  court  of  a  State  or  Territory  or  before  a 
notary  public.     U.  S.  Eule  59. 

§  5964.    Supplemental  Ans'wer. 

If  new  matter  is  to  be  added,  a  supplemental  answer 
may  be  filed.  Suydam  y.  Truesdale,  6  McLean  0.  C,  459 
(1855). 

So,  too,  mistakes  may  be  corrected  by  a  supplemental 
answer.  Graham  v.  Tankersley,  15  Ala.  N.  S.,  634  (1849) ; 
Carey  v.  Ector,  Y  G-a.,  99  (1849)  ;  Coquillard  v.  Buy  dam,  8 
Blackf.  Ind.,  24  (1846). 

The  supplemental  is  considered  as  part  of  the  first 
answer. 

It  may  be  filed  after  the  complainant's  evidence  has  been 
taken.     Olin  v.  Day,  2  C.  C,  457  (1886). 

§  5965.    Time  for  Filing  Answer. 

In  the  U.  S.  courts  the  answer  must  be  filed  on  the  rule- 
day  succeeding  that  of  entering  the  appearance.  The  time 
may  be  extended.  If  no  answer  be  filed  a  decree  pro  con- 
fesso  may  be  entered  under  the  provisions  of  Additional 
Equity  Rule  I.,  U.  S.  C.  C.  for  Eastern  District,  and  in 
certain  cases  an  attachment  may  issue,  and  the  defendant 
when  arrested  can  only  be  discharged  upon  complying  with 
the  order  of  the  court.    U.  S.  Rule  18. 
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The  time  for  answering  in  the  State  courts  was,  under 
the  old  Eules,  thirty  days  after  service  of  notice  of  rule  (§  29 
State  Rules).  Under  the  new  Eules  it  is  fifteen  days  after 
service  of  the  bill  and  endorsed  notice.  Where  the  defend- 
ant cannot  prepare  his  answer  within  fifteen  days  the  court 
may,  on  motion,  extend  the  time,  not  exceeding  thirty 
days  additional.     No  rule  to  answer  is  now  necessary. 

The  neglect  to  answer  can  be  followed  in  the  State  courts 
"by  decree  pro  confesso  and  attachment  (§§  29  and  37  State 
Eules).  Upon  overruling  a  plea  or  demurrer  the  defend- 
■ant  may  be  ordered  to  answer.  §  37,  Ibid;  U.  S.  Equity 
liules  34  and  35. 

§  5966.    Citations  of  U.  S.  and  of  State  Rules. 

It  will  be  noticed  that  the  above  citations  of  rules  do 
not  embody  the  entire  text  of  the  rules  referred  to.  It  is 
only  proposed  to  state  the  substance  of  the  rules.  This  will 
be  the  course  pursued  throughout  this  chapter.  To  copy 
each  rule  separately  would  swell  the  text,  and  as  the  rules 
are  all  printed  at  length  in  their  proper  place  a  mere  refer- 
ence to  them  is  all  that  is  here  required. 

§  5967.    Structure  of  Answers. 

The  defendant  shall  answer  all  the  material  allegations 
of  the  bill.  The  answer  must  be  in  the  first  person  and 
divided  into  paragraphs  numbered  consecutively,  each 
paragraph  containing  as  nearly  as  may  be  a  separate  and 
distinct  allegation.     §  38   State  Rules. 

§  5968.    Requirements  of  Answers. 

He  who  undertakes  to  answer  must  respond  fully,  con- 
fessing and  avoiding,  denying  or  traversing,  every  material 
charge.  It  is  not  sufiicient  to  deny  generally  that  the 
defendant  did  not  commit  the  frauds  charged.  The  traverse 
should  be  in  detail  as  well  as  general.  It  must  state  facts 
and  not  arguments,  without  evasion,  scandal  or  imperti- 
Tience.     Thus   it  has  been   frequently  decided  that   every 
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material  part  of  the  bill  must  be  met  by  a  full  and  un- 
equivocal answer.  Harvey  v.  Lance,  1  Luz.  L.  Obs.,  315 
(1861)  ;   Werne  v.  Berens,  1  Phila.,  482  (1854). 

So,  too,  a  defendant  must  not  deny  simply  as  of  his 
knowledge  ;  he  must  answer  upon  knowledge,  information 
and  behef.  Painter  v.  Harding,  3  Phila.,  144  (1858)  ; 
Bond  V.  Duer,  3  Phila.,  207  (1858). 

So,  an  answer  to  a  bill  of  discovery  (in  aid  of  issues  at 
law)  is  not  sufficient  if  it  deny  the  fact  upon  which  the 
plaintiff  claims  to  recover,  and  yet  declines  any  reply  to  the 
matters  tending  to  prove  the  plaintiff's  case.  The  defend- 
ant must  make  full  discovery.  Bains  v.  Goldey,  35  Pa.  St., 
51  (1860).  He  must  answer  the  interrogatories  specifically. 
Paper  Co.  v.  Hincken,  21  W.  JST.,  227  (1888). 

Where  a  defendant  claims  credit  for  notes  of  his  principal 
which  he  purchased,  he  must  show  how  he  got  them  and 
how  much  he  paid.    Farnum  v.  Farrell,  2  Phila.,  368  (1857). 

It  is  not  enough  to  deny  the  contract  modo  et  forma ;  the 
respondent  must  say  how  it  existed  and  wherein  it  did  not 
exist.  PuseyY.  Wright,  31  Pa.  St.,  387(1858).  Admitting 
the  contract,  but  denying  the  terms  of  the  bill,  is  sufficient 
to  require  proof.     Burke's  Appeal,  99  Pa.  St.,  360  (1882). 

Innocent  allegations  must  be  answered,  though  the  bill 
contain  charges  tending  to  criminate,  which  the  defendant 
need  not  answer.     Bank  v.  Biddle,  2  Pars.,  31  (1844). 

Circumstances  may  be  stated  on  information  and  be- 
lief, if  the  main  fact  be  answered  positively.  Spering's 
Appeal,  60  Pa.  St.,  199  (1869). 

But  a  defendant  need  not  answer  impertinent  or  irrele- 
vant interrogatories.  Waldron  v.  Bayard,  1  Phila.,  484 
(1854).  Nor  is  he  bound  to  answer  as  to  allegations  which 
may  tend  to  subject  him  to  punishment.  Bank  v.  Biddle, 
2  Pars.,  31  (1844). 

But  if  the  statute  declare  that  the  answer  cannot  be 
used  against  him  he  must  answer.  Schott  v.  Bragg,  1 
T.  &  H.  Pr.,  96  (1849)  ;  City  v.  Keyser,  10  Phila.,  50  (1S73). 

Section  22  of  the  Act  of  July  12,  1842  (P.  L.,  :'i42),  known 
as  the  Warrant  of  Arrest  Act,  provides  that  no  person  shall 
be  excused  from  answering  a  bill  of  discovery  in  relation  to> 
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any  fraud  prohibited  by  the  act,  but  such  answer  shall  not 
be  used  in  any  other  suit  or  prosecution. 

In  UJilerv.  Maulfair,  23  Pa.  St.,  481  (1854),  this  act  was 
construed  to  extend  to  a  subsequent  ejectment. 

Section  123  of  the  Act  of  March  31, 1860  (P.  L.,  411),  pro- 
vides that  no  trustee,  banker,  etc.,  shall  be  excused  from 
making  a  full  discovery  by  answer  to  bill  in  equity,  or  from 
answering  any  question  or  interrogatory  in  any  proceeding 
in  equity  ;  but  such  answer  shall  not  be  admissible  in  evi- 
dence against  such  person  charged  with  any  misdemeanor 
referred  to  in  the  ac;t. 

If  matters  are  stated  without  charging  that  the  defend- 
ant is  privy  to  them,  he  may  answer  that  they  may  be  true, 
that  he  does  not  know  to  the  contrary,  and  has  no  belief  as 
to  them.     Stetson  v.  Peters,  16  Leg.  Int.,  147  (1859). 

If  the  defendant  answer  that  the  money  claimed  in  the 
bill  was  given  to  him  without  any  agreement  for  repay- 
ment, etc.,  it  is  responsive.  Cleghorne's  Ap2)eal,  118  Pa. 
St.,  383  (1888). 

So,  an  answer  to  a  bill  to  compel  the  delivery  of  stock 
is  responsive  if  it  admits  the  subscription  charged,  but  avers 
that  at  the  time  it  was  agreed  that  the  subscription  was  for 
the  use  of  another  of  defendant's  stockholders.  Rowley's 
Appeal,  115  Pa.  St.,  150  (1886). 

In  determining  the  sufficiency  of  an  answer  to  a  cross- 
bill, the  averments  of  the  original  bill  and  answer  are  to  be 
considered.     Mcllvain  v.  Market  Co.,  2  W.  N.,  208  (1875). 

If  the  defendant  rests  his  title  upon  a  deed,  he  must 
annex  a  copy  of  the  deed  to  his  answer  or  refer  to  it  by 
place  of  record.     Haneman  v.  Pile,    161  Pa.  St.,  599  (1894). 


§  5969.    Who  may  Intervene. 

An  individual  stockholder  will  not  be  allowed  to  file  his 
answer  in  a  suit  against  the  corporation,  after  replication 
filed  unless  he  show  good  cause.  Tnist  Co.  v.  Coal  Co., 
37  P.  L.  J.,  431  (1890)  ;  Piatt  v.  B.  R.  Co.,  33  W.  N.,  186- 
(1893). 
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§  5970.    Effect  of  Answer. 

There  are  cases  in  which  the  answer  will  be  sufficient  to 
defeat  the  bill,  unless  it  be  overcome  by  more  than  the  oatli 
of  a  single  witness. 

The  rule  may  be  thus  stated :  Where  the  defendant  in 
express  terms  negatives  the  allegations  in  the  bill,  and  the 
evidence  of  one  person  only  affirms  what  has  been  so  neg- 
atived, the  court  will  neither  make  a  decree  nor  send  it  to 
trial  at  law.  The  principle  may  be  regarded  as  accepted  law. 
But  the  denial  must  be  positive.  Arnot  v.  Biscoe,  1  Ves., 
95  (1748) ;  Hughes  v.  Garner,  2  Younge  &  Coll.,  328  (1836). 

A  denial  on  information  and  belief,  or  on  information  re- 
ceived, will  not  require  two  witnesses.  Baugher  v.  Conn,  1 
C.  C,  184  (1886)  ;  Socher's  Appeal,  li)4  Pa.  St.,  609  (18s3)  ; 
MCulloughY.  Barr,  29  W.  N.,  123  (ISlU)  ;  Reigelx.  Ins. 
Co.,  31  W.  N.,  533  (1893). 

If  there  be  any  corroborating  circumstances  in  favor  of 
the  bill,  giving  a  preponderance  to  it,  the  court  will  decree 
for  the  plaintiff  or  direct  an  issue.  Pember  v.  Matthers,  1 
Bro.  C.  C,  53  (1799) ;  Walton  v.  Hobbs,  2  Atk.,  19  (1739)  ; 
Janson  v.  Eany,  Id.,  140  (1740). 

The  English  rule  above  stated  as  to  the  effect  of  a  full 
answer  has  been  recognized  in  Pennsylvania.  It  has  been 
ruled  in  many  cases  that  there  must  be  two  witnesses  or 
one  witness  and  corroborating  circumstances  to  overcome  a 
responsive  answer.  Horton's  Appeal,  13  Pa.  St.,  67  (1850)  ; 
Greenlee  v.  Greenlee,  22  Id.,  225  (1853)  ;  Paul  v.  Carver,  24 
Id.,  207  (1855) ;  Puseyv.  Wright,  31  Id.,  387(1858)  ;  Hassler 
V.  Bitting,  40  Id.,  68  (1861)  ;  Slemmer's  Appeal,  58  Id.,  155 
(1868) ;  Painters.  Harding,  3Phila.,  449  (1859) ;  Audenried 
V.  Walker,  33  Leg.  Int.,  82  (1876) ;  Eberly  v.  Groff,  21  Pa. 
St.,  251  (1853) ;  Eaton's  Appeal,  66  Pa.  St.,  483  (1870) ;  Pea- 
cocJcY.  Chambers,  3Gr.,  S9S{lS6i) ;  Rowley's  Appeal,  115Ta. 
St.,  150  (1886)  ;  Lance  v.  Coal  Co.  40  Leg.  Int.,  278  (1883) ; 
Hodges  v.  Lodge,  2  Kulp,  372  (1882)  ;  Barclay's  Appeal  3S 
Leg.  Int.,  440  (1881)  ;  Nulton's  Appeal,  103  Pa.  St.,  2S(; 
(1883)  :  Miller  v.    Walsh,   1  Northam.,  194  (1888)  ;  Beed's 
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Appeal,  T  Atlan.,  174(1886)  ;  Smithy.  Ewing,  31 W.  N.,  198- 
(1892) ;  Hand  v.  Weidner,  Id.,  119  (1892)  ;  Trust  Co.  v. 
Weitzel,  Id.,  411  (1893) ;  Hepworth  v.  Henshall,  32  W.  N., 
321(1893);  Crombie  v.  Order  of  Solon,  157  Pa.  St.,  588 
(1893). 

In  applying  this  rule,  the  testimony  of  a  husband  and 
wife  is  regarded  as  the  testimony  of  only  one  witness. 
Sower  y.  Weaver,  78  Pa.  St.,  442  (1S75). 

The  two  witnesses  must  not  both  be  plaintiffs.  Campbell 
V.  Patterson,  95  Pa.  St.,  447  (1880). 

Entries  in  a  diary  and  memoranda  are  not  corroborat- 
ing circumstances  sufficient  with  one  witness  to  overcome 
responsive  answer.  Baugher's  Appeal,  8  Atlan.,  838  (1887), 
affirming  Bauglier  y.  Conn,  1  C.  C,  184  (1885). 

An  answer  which  fully  denies  the  allegations  of  the  bill 
casts  the  burden  of  proof  upon  the  plaintiff.  It  hardly 
needed  decided  cases  to  establish  so  plain  a  proposition,  yet 
they  are  reported  in  Audenried's  Appeal,  S'.>  Pa.  St.,  114 
(1879) ;  Campbell  v.  Patterson,  95  Pa.  St.,  447  (1880). 

The  fact  that  the  defense  is  improbable  does  not  change 
the  burden.     Hartley's  Appeal,  103  Pa.  St.,  23  (1SS3). 

If  the  defendant  answer  that  the  account  attacked  in 

the  bill  (of  review)  was  filed   ' '  with  the  actual  and  legal 

knowledge  of  the  petitioner,"  this  averment  in  the  absence 

-of  evidence  to  attack  it,  is  conclusive.     Priestley's  Appeal, 

127  Pa.  St.,  420  (1889). 

If  the  bill  charge  a  loan  to  the  defendant  as  execu- 
tor and  for  the  purposes  of  the  estate,  the  answer  is 
responsive  if  it  aver  that  the  plaintiff  knew  that  the  loan 
was  for  private  purposes.      Belly.  Banh,  131  Pa.   St.,  318 

(1889). 

If  a  foreign  attachment  issue  in  equity  (Act  May  23, 
1887)  and  the  defendant  file  a  formal  answer,  the  attach- 
ment will  not  be  dissolved.  Steivart  v.  Parnell,  46  Leg. 
Int.,  128  (1889). 

A  preliminary  injunction  was  dissolved  on  full  answer, 
in  McVey  y.Brendal,  7  Lane,  399  (1890)  ;  5  Id.,  350  (ISSS). 

But  two  witnesses  are  only  required  as  to  matters- 
averred  in  the  bill.     If  the  answer  set  up  some  independent 
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defense,  the  burden  is  then  upon  the  respondent.  Patter- 
sons. SilUman,  28  Pa.  St.,  304  (185T)  ;  Coleman  v.  Boss,  4:6 
Pa.  St.,  180  (1863)  ;  VoUmer's  Appeal,  61  Id.,  118  (1868). 

And  a  denial  will  not  avail  if  facts  are  admitted  which 
establish  the  plaintiff's  right.  Koons  v.  Bute,  2  Phila.,  170 
(18.56). 

Nor  will  the  answer  prevail  if  the  testimony  of  the  de- 
fendant be  against  it.  Spencer's  Appeal,  80  Pa.  St.,  317 
'(1876). 

On  a  stockholder's  bill,  the  paper  upon  which  the  charter 
issued,  and  the  charter,  are  corrobation  of  the  plaintiff. 
Bowlegs  Appeal,  116  Pa.  St.,  150  (1886). 

If  defendant  set  up  a  parol  variation  of  the  written  con- 
tract alleged  in  the  bill,  he  must  support  it  by  proof.  Ken- 
^ey's  Appeal,  22  W.  N.,  89  (1888). 

A  denial  following  the  words  of  the  bill  that  "  the  agent 
entered  into  an  express  agreement  officially  in  writing  to 
re-deed  to  plaintiff  "  is  not  so  distinct  as  to  require  two  wit- 
ness to  overcome  it.  Bailroad  Co.'s  Appeal,  3  Penny.,  164 
(1882). 

A  party  cannot  read  his  own  answer  to  a  bill  of  dis- 
covery in  a  suit  at  law.  Clark  v  D^peiv,  25  Pa.  St.  509 
(1855). 

Where  the  defendant  files  a  cross-bill  for  discovery 
against  the  plaintiff,  the  original  bill  must  be  answered 
before  an  answer  can  be  compelled  to  the  cross-bill.  The 
answer  to  such  cross-bill  may  be  used  at  the  hearing  in  the 
same  manner  as  the  answer  for  relief.  U.  S.  Equity  Rule 
72. 

A  petition  set  out  certain  defects  in  an  acknowledgment 
and  prayed  reformation.  The  answer  admitted  the  charge, 
but  set  up  the  falsity  of  other  parts  of  the  acknowledgment. 
It  was  held  not  to  be  responsive.  Saving  Fund  v.  Sowers, 
134  Pa.  St.,  354(1890). 

A  responsive  denial  of  the  averments  of  the  bill,  is  not 
made  any  less  so  by  setting  forth  all  the  facts,  though  some 
new  matter  may  be  incidentally  introduced  thereby.  Trust 
Co.  V.  Weitzel,  152  Pa.  St.,  498  (1893)  ;  Peppery.  Bobinson, 
32  W.  N.,  200  (1893). 
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§  5971.    Answer  may  Insist  on  any  Matter   as  if  it  had  been 
Pleaded. 

The  U.  S.  Eules  provide  that  a  defendant  may  by  an- 
swer protect  himself  from  answering  and  from  discovery 
wherever  he  might  protect  himself  by  plea.  As  to  abate- 
ments, character  of  parties  and  matters  of  form,  there  is  an 
exception.  But  outside  of  these  defenses  a  respondent  may 
in  all  cases  insist  in  his  answer  upon  everything  which 
could  be  pleaded  in  bar.  Although  he  answer,  he  need 
only  answer  what  he  would  have  answered  or  discovered 
upon  filing  a  plea  in  bar  and  an  answer  in  support  of  it. 
Eule  39. 

The  Pennsylvania  Eules  are  to  the  same  effect.  §§  38, 
39,  40. 

So  it  has  been  ruled  that  the  defendant,  although  he 
answer,  may  insist  upon  everything  which  would  avail  him 
as  a  plea.     Perry  v.  Kinley,  1  Phila.,  505  (1854). 

A  plea  of  lis  pendens  to  a  bill  in  equity,  setting  up  the 
pendency  of  a  suit  at  law  for  the  same  cause  of  action,  hav- 
ing been  sustained,  the  plaintiff  was  compelled  to  discon- 
tinue the  suit  at  law  before  proceeding  with  the  equity 
case.  Penna.  Co.  v.  Bank,  33  W.  N.,  525  ;  3  Dist.  Eep., 
151  (1893). 

This  case  was  decided  before  the  Amendments  of  1894 
to  the  Equity  Eules.  Under  these  Amendments,  pleas  are 
abolished  and  issues  of  fact  must  now  be  raised  by  answer. 

Tlie  plaintiff  must  elect  which  suit  he  will  prosecute 
before  the  defendant  is  bound  to  file  an  answer  upon  the 
merits.     Ibid.,  3  Dist.  Eep.,  93  (1893). 
5^  5972.    When  Oath  to  Answer  Waived. 

If  the  oath  be  waived  to  all  or  to  part,  the  answer  under 
oath  shall  not  be  evidence  in  favor  of  defendant,  except 
such  part  as  shall  be  directly  responsive  to  the  interroga- 
tories as  to  which  the  oath  was  not  waived,  unless  the 
hearing  be  on  bill  and  answer  only.  The  answer  may, 
however,  be  used  on  any  motion,  but  this  shall  not  prevent 
defendant  from  being  a  witness  in  his  own  behalf.  Amend- 
ment to  U.  S.  Eule  41. 
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g  5973.    Amendments  to  Answers. 

Answers,  like  bills,  may  be  amended  in  any  matter  of 
form  as  of  course,  and  be  re-sworn  to  before  replication,  or 
before  cause  set  down  for  hearing.  After  that,  leave  must 
be  obtained  on  motion,  notice  and  affidavit.  §  53,  State 
Eules. 

The  U.  S.  Eule  is  in  substance  the  same  as  the  State 
Eule.  U.S.  Rule  60.  See  further,  Chapter  on  "Amend- 
ments." 

§  5974.    Interrogatories  and  Answers  to  Interrogatories. 

The  practice  as  to  filing  interrogatories  differs.  In  the 
U.  S.  court  the  interrogatories  must  be  filed  in  the  body  of 
the  bill.     4:0th  and  43d  U.  S.  Rules. 

And  there  must  be  a  note  at  the  foot  of  the  bill  specify- 
ing the  interrogatories  each  defendant  is  required  to  an- 
swer. This  note  is  to  be  regarded  as  part  of  the  bill,  and 
any  amendment  or  addition  thereto  is  to  be  treated  as  an 
amendment  to  the  bill.     41st  and  42d  U.  S.  Rules. 

A  defendant  may  decline  to  answer  any  interrogatory 
or  part  thereof,  from  answering  which  he  might  be  pro- 
tected by  demurrer  ;  and  this  although  he  answer  other 
parts  of  the  bill  as  to  which  he  might  have  protected  him- 
self by  demurrer.     U.  S.  Rule  44. 

In  the  State  courts  the  interrogatories  must  be  filed 
separately.  The  defendant  may  interrogate  the  plaintiff 
after  answer  filed.  No  interrogatories  can  be  filed  after 
taking  of  testimony  begun,  unless  on  special  order  and 
notice.  Where  more  than  one  is  to  answer,  a  note  shall 
specify  what  interrogatories  each  is  to  answer.  Copy  of 
interrogatories  is  to  be  served,  and  an  order  of  course  to 
answer  in  ten  days.  This  may  be  enforced  by  attachment. 
§  39   State  Rules. 

In  the  State  courts  answers  are  to  be  deemed  sufficient 
if  no  exceptions  be  filed  in  twenty  days,  or  within  the  ex- 
tension of  time  allowed.     §  43   State  Rules. 

A  plaintiff  or  defendant  may  decline  to  answer  any  in- 
terrogatory or  part  thereof  where  a  demurrer  might  avail, 
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and  either  party  may,  on  iS  hours'  notice,  set  the  matter 
down  for  hearing.  Where  no  reason  is  assigned  for  omit- 
ting to  answer,  an  exception  must  be  filed  and  served  ten 
days  before  hearing.  Pending  all  this,  the  plaintiff  may 
file  or  defendant  may  require  a  replication,  and  take  testi- 
mony without  waiver  of  exceptions,  etc.     §  40,  State  Rules. 

g  5975.    Answer  to  Amendments. 

Amendments  to  bill  after  answer  filed  must  be  met  by  a 
supplemental  answer  before  the  next  rule-day.  U.  S. 
Rule  46. 

In  the  State  courts  the  answer  to  amendments  may  be 
required  at  such  times  as  the  court  or  a  judge  may  direct. 
§  52   State  Rules. 

The  original  shall  not  be  used  unless  defendant  fails  to 
put  in  another  answer,  save  only  as  to  admissions  in  it.. 
Ibid. 

§  5976.    If  No  Exceptions  be  Filed  in  the  State  Court  within 
Twenty  Days, 

unless  the  time  be  extended,  the  answer  is  to  be  deemed 
sufficient.  §  43  State  Rules.  In  the  U.  S.  courts  the 
plaintiff  has  until  the  next  succeeding  rule-day  to  file  ex- 
ceptions.    U.  S.  Rule  61. 

§  5977.    Form  of  Exceptions  to  Answers   as  Insuflleient. 
See  Brews.  Prac,  Vol.  II.,  §  2576. 

§  5978.    Practice  where  Exceptions  are  Filed. 

In  the  State  courts  the  plaintiff  must  file  his  exceptions 
within  twenty  days  or  get  the  time  extended.  §  43  State 
Rules.  He  must  serve  a  copy  on  defendant's  counsel.  The 
defendant  must  within  ten  days  file  an  amended  answer,  or 
the  plaintiff  may  forthwith  order  the  matter  down  for  hear- 
ing on  the  next  day  appointed  and  give  notice  to  defendant's 
solicitor.  If  the  plaintiff  fail  to  do  this  the  exceptions  are 
deeiiT^-d  abandoned.  The  time  for  filing  an  amended  an- 
46 
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swer  may  be  extended.  Exceptions  shall  be  printed.  The 
cost  of  printing  exceptions'  that  are  sustained  shall  be 
allowed  and  immediately  recovered.  §  44,  State  Eules. 
If  exceptions  are  allowed,  defendant  must  answer  fully  in 
ten  days,  unless  the  time  be  enlarged.  Otherwise  the  plain- 
tiff may,  so  far  as  the  exceptions  are  concerned,  take  the  bill 
as  confessed,  or  at  his  election  may  have  an  attachment. 
§  45    State  Eules. 

In  the  U.  S.  courts  the  practice  is  as  above  indicated 
except  that,  as  already  stated,  the  plaintiff  can  except  any 
time  before  the  next  succeeding  rule-day  and  the  defend;int 
must  file  an  amended  answer  on  the  next  succeeding  rule- 
day,  or  the  plaintiff  shall  forthwith  set  the  exceptions  down 
for  a  hearing  on  the  next  succeeding  rule-day  thereafter, 
etc.     U.  S.  Eule  63. 

Where  the  same  solicitor  is  employed  for  two  or  more 
defendants  who  file  separate  answers,  or  other  proceedings 
are  had  by  two  or  more  defendants  separately,  costs  are 
not  to  be  allowed  for  the  separate  answers  or  proceedings, 
unless  a  master  shall  on  reference  to  him  certify  that  the 
separate  answers  or  proceedings  were  necessary  or  proper 
and  ought  to  have  been  joined.     U.  S.  Eule  62. 

The  State  rule  above  quoted  (§  45  State  Eules)  is  sub- 
stantially the  same  as  U.  S.  Eule  64,  the  latter  providing 
for  a  full  answer  on  the  next  succeeding  rule-day  or  decree 
pro  confesso  as  to  part  insufficiently  answered,  or  at  plain- 
tiff's election  an  attachment. 

The  65th  Eule  of  the  U.  S.  courts  provides  that  the  un- 
successful party  shall  pay  all  the  costs  occasioned  Ly 
the  exceptions  unless  otherwise  ordered  at  the  hearing,  ir 
an  exception  be  well  taken  the  defendant  must  pay  the 
costs  of  the  reference.  Myers  v.  Coal  Co.,  3  Kulp,  137 
(1882). 

Under  the  rule  requiring  full  and  specific  answers  it 
follows  that  an  insufficient  answer  may  be  excepted  to  for 
that  reason.  The  defendant  may  apply  for  leave  to  amend. 
If  he  obtain  such  an  order  and  fail  to  comply  with  it,  the 
exceptions  will  be  sustained.  Sellers  v.  Bacon,  4  Phila., 
.5-2  (1860). 
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The  defendant  must  give  a  material  date  or  swear  that 
he  cannot  do  so.     Barnet  v.  Dairagh,  1  T.  &  H.  Pr.,  §  1:34. 

§  5979.    Exceptions  for  Scandal  and  Impertinence. 

That  the  defense  set  up  is  bad  in  law  is  no  ground  for 
exception  if  it  be  relevant.  Huston  v.  Sellers,  35  Leg. 
Int.,  26:^  (1878). 

To  warrant  an  expunging,  the  matter  must  be  clearly 
impertinent.     Pettebone  v.  Everhart,  4  Kulp,  363  (1884). 

The  practice  as  to  filing  exceptions  in  writing  signed  by 
counsel,  describing  the  particular  passages,  within  ten  days 
after  service  of  the  answer,  and  setting  such  exceptions 
down  for  hearing  on  forty-eight  hours'  notice,  or  such  notice 
as  the  court  may  direct,  is  contained  in  Pa.  Equity  Rule 
VIII. ,  §  1:6.  The  U.  S.  Equity  Rule  27  is  similar  to  the 
State  Eule.     See  Chapter  on  "Masters." 

§  5980.    Form  of  Exceptions  to  Answer  for  Scandal  and  Im- 
pertinence. 

Brews.  Prac,  A^ol.  II.,   §  2577. 

§  5981.    Answers  Must  be  Printed. 

§  14  State  Rules.  Printed  copies  of  all  pleadings  must 
be  filed.  If  written  copies  are  filed,  printed  copies  shall  be 
filed  within  ten  days  thereafter,  or  the  written  copies  may 
be  taken  off  the  file.  The  court  may  dispense  with  printed 
copies  in  a  proper  case.     U.  S.  Additional  Equity  Rule  I. 

g  5982.    Copy  of  Answer  Should  be  Served, 

for  the  plaintiff  is  allowed  twenty  days  from  such  service 
to  file  exceptions.     §  43,  State  Rules. 

The  other  side  is  entitled  to  five  printed  copies  in 
suits  inU.  S.  courts  (Additional  Equity  Rule,  U.  S.,  I.)  and 
ten  copies  in  the  State  courts.     (Pa.  Equity  Rule  III.,  §  14.) 

§  5983.    Argument  on  Bill  and  Answer. 

Where  the  answer  has  not  been  excepted  to  and  the 
case  is  set  down  on  bill  and  answer,  the  answer  is  to  be 
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taken  as  true  in  all  points.  Thomas  v.  Ellmaker,  1  Pars., 
lOr  (1844). 

It  is  the  right  of  the  plaintiff  to  order  the  cause  down 
for  hearing  on  bill  and  answer.  The  effect  would  seem  to 
be  analogous  to  a  common-law  deraurrer  to  evidence,  and 
the  correctness  of  the  averments  in  the  answer  are  not  only 
conceded,  but  every  reasonable  conclusion,  which  a  jury 
might  infer,  is  admitted.  Lanning  v.  Smith,  1  Pars.,  17 
(1841). 

The  question  is  fully  treated  in  the  Chapters  on  "Eep- 
lications"  and  "Defenses." 

§  5984.    Effect  of  Replication. 

The  answer  is  taken  as  true  if  no  replication  be  filed, 
and  the  case  be  heard  on  bill  and  answer.  Russell's 
Appeal,  34  Pa.  St.,  258  (1859);  Thomas  v.  Ellmaker,  1  Pars., 
98  (1844);  Conrad's  Estate,  36  Leg.  Int.,  84  (1879). 

And  this  is  true  whether  the  averments  of  the  answer 
are  responsive  to  the  bill  or  independent  matters  of 
defense.  But  inference  of  fact  or  of  law  drawn  by  the 
defendant  from  his  own  averments  are  solely  for  the  court. 
Mazet  V.  City,  137  Pa.  St.,  548  (1890).  See  Chapter  on 
"  Eeplications." 

§  5085.    rorm  of  Answer  (No.  1)— G-eneral  Denial,  etc. 
In  the  Court  op  Common  Pi^as,  No.        ,  of  County. 

In   Equity. 

A.  B. 
V.  ]■   Of  Term,  18    .    No. 


C.  D. 
The  Answer  op  0.  D.  to  the  Bill  op  Complaint  in  the  Above  Case. 

To  the  Honorable  the  Judges  of  said  Court : 

I,  the  defendant,  CD.,  saving  and  reserving  to  myself  all  and  all  manner 
of  exceptions  to  the  manifold  errors  in  said  bill  contained,  for  answer  thereto 
or  to  such  parts  thereof  as  I  am  advised  it  is  material  and  necessaiyforme 
to  ansveer,  say : 

1.  That  true  it  is  (here  admit  any  charge  in  the  bill  which  is  not  denied 
—as,  for  instance,  That  true  it  is  the  plaintiff  and  I  entered  into  copartner- 
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ship  at  the  time  and  place  and  for  the  purposes  stated  in  said  bill.  Thus  as 
to  all  averments  of  the  bill  which  are  admitted.) 

2.  It  is  not  true,  and  I  deny  that  the  Exhibit  A  attached  to  said  bill  is 
a  true  copy  of  the  (partnership  articles  or  whatever  the  paper  may  be.  If 
the  copy  be  not  denied  it  should  be  admitted  thus  :  I  believe  that  Exhibit 
A  is  a  true  copy  of  ,  but  for  greater  certainty  pray  that  the  original 
be  produced.  If  the  defendant  have  a  counterpart  of  the  paper  he  can  say 
positively  whether  the  exhibit  is  or  is  not  a  true  copy.) 

3.  It  is  not  true,  and  I  deny  (here  traverse  seriatim  all  the  untrue  charges 
of  the  bill,  dividing  the  answer  into  convenient  paragraphs  commencing 
each  with  the  words,  It  is  not  true,  and  I  deny,  etc.) 

4.  (Generally  the  defendant  has  his  own  narrative  to  set  forth.  After 
admitting  or  traversing  all  averments  of  the  bill,  the  respondent  can  intro- 
duce his  statement  somewhat  thus  : 

To  the  contrary  of  all  the  plaintiff's  averments  herein  traversed,  I 
aver  the  truth  of  the  transaction  (or  the  dealings)  between  the  plaintiff  and 
myself  to  be  as  follows.  The  defense  can  then  be  introduced,  dividing  it 
into  paragraphs  and  numbering  each  section.) 

Where  fraud  has  been  charged  it  is  recommended  to  be  very  particular 
in  the  denial  of  each  allegation  separately.  Avoid  this  form  of  expression : 
"  It  is  not  true  that  I  fraudulently  represented,"  etc. 

If  the  representation  were  not  made  as  charged,  it  should  be  so  explicitly 
traversed  :  "  It  is  not  true,  and  I  deny  that  I  at  the  time  and  in  the  manner 
stated  by  the  plaintiff,  or  that  I  at  any  time  or  in  any  manner  represented 
to  the  plaintiff,  ,  and  I  expressly  deny  that  I  ever  used  such  words," 

etc. 

If,  on  the  other  hand,  the  words  it'gj'e  used,  but  defendant  had  no  knowl- 
edge of  their  falsity  and  merely  repeated  innocently  what  he  had  in  turn 
been  told  and  what  he  believed,  the  traverse  can  readily  be  moulded 
to  inti-oduce  the  defense  and  explanation  thus:  "It  is  true  and  I  admit 
that  I  did  say  to  the  plaintiff  ,  but  I  wholly  deny  that  I  knew  said 

-words  to  be  untrue.  On  the  contrary,  I  then  firmly  believed  that  all  I  said 
was  absolutely  true,  having  heard  the  same,"  etc.,  etc. 

Having  specifically  denied  the  material  charges  and  having  exhibited 
the  defense  from  its  standpoint,  it  is  usual  to  conclude  with  a  general 
traverse:  "And  I  further  absolutely  deny  all  and  all  manner  of  charges 
(of  fraud,  of  infringement,  etc.,  as  the  case  may  be)  in  said  bill  contained, 
and  aver  that  they  are,  and  that  each  of  them  is,  false. 

Wherefore  I  pray  that  said  bill  be  dismissed  with  costs. 

(Signatures  of  defendant  and  his  counsel.) 

I,  C.  D.,  the  defendant  above  named,  on  oath  say  that  the  facts  set  forth 
In  the  foregoing  answer  are  true  and  correct. 

(Signature  of  defendant.) 

Sworn  to  and  subscribed  before  me. 
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§5986.    Form  of  Answer  (No.  2)— Insisting  on  a  Matter  of  De- 
fense as  if  it  had  been  Pleaded. 

State  the  court,  term,  number,  names  of  parties,  and  the  caption.  Th& 
answer  of,  etc. 

I,  C.  D.,  reserving,  etc.,  all  as  in  Form  No.  1,  then  proceed  : 

1.  I  admit,  and  it  is  true  (Form  No.  1). 

2.  It  is  not  true,  and  I  deny  (consult  Form  No.  1). 

3.  In  answer  to  the  whole  of  said  bill  I  say  ("  that  on  the  day 
of  ,  for  a  full  and  valuable  consideration  by  me  then  paid  to  , 
I  became  the  owner  of  said  ,  without  any  notice  whatever  of  any  of 
the  matters  alleged  in  said  bill  as  inpeachment  of  my  title.  I  set  up  that 
defense  in  this  answer  instead  of  pleading  the  same.  And  I  claim  the  same 
protection  against  making  any  further  answer  or  discovery  as  if  I  had 
pleaded  this  defense  in  bar.''  If  the  defendant  rely  upon  a  release  from 
the  plaintiff,  he  can  set  that  up,  making  the  words  in  all  cases  suit  the  facts). 
The  prayer  for  dismissal,  signatures  and  affidavit  are  set  forth  in  Form 
No.  1. 

It  will  be  noted  that  the  U.  S.  Rule  39  only  allows  the  defendant  to 
insist  on  matters  which  he  could  have  pleaded  in  bar.  It  does  not  extend 
to  demurrers.  Whereas  the  State  Rule,  §  38,  says  that  the  defendant  shall  be 
entitled  to  insist  on  all  matters  of  which  he  could  avail  himself  by  a  demurrer 
or  plea  in  bar. 


CHAPTER  XXXIV. 

KEPLICATIONS. 

§  5987.    Deflnition. 

A  replication  is  the  plaintiff's  answer  or  reply  to  the 
defendant's  plea  or  answer. 

§  5988.    In    wkat    Cases    to    be    Piled— After   Answer— When 
Plaintiff  should  Keply  and  when  Except. 

Unless  the  plaintiff  feel  entirely  safe  in  arguing  upon 
bill  and  answer,  he  should  file  a  replication.  It  is  unneces- 
sary to  say,  that  if  he  order  the  case  down  on  bill  and 
answer,  the  plaintiff  admits  all  the  averments  of  the  answer 
to  be  true.  No  demurrer  being  allowed  to  an  answer,  the 
plaintiff  can  only  raise  tlie  question  of  his  right  to  a  decree 
upon  the  answer  by  ordering  the  case  down  upon  bill  and 
answer.  If  the  answer  be  insufficient,  he  cannot  order  the 
case  to  be  heard  on  bill  and  answer  and  then  argue  that 
the  answer  is  insufficient.  His  remedy  for  an  insufficient 
answer  is  an  exception  to  it  for  insufficiency.  When 
ordered  for  argument  on  bill  and  answer,  the  answer  being 
taken  for  true,  no  other  evidence  will  be  admitted  unless 
it  be  a  matter  of  record  to  which  the  answer  refers,  and 
which  is  provable  by  the  record  or  documents  proved  as 
exhibits.  The  plaintiff  must  therefore  look  well  to  the 
answer,  and  if  he  find  that  its  admissions  are  avoided  by 
new  matter  and  he  do  not  wish  to  except,  he  should  file 
a  replication.  If  he  desire  to  argue  that  the  answer  is 
insufficient  he  must  except. 

Upon  a  motion  for  preliminary  injunction,  an  answer 

being  filed,  the  court  granted  the  permanent  relief  prayed 
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for  in  the  bill.  The  case  was  not  set  down  on  bill  and 
answer  and  no  replication  was  filed  although  there  were 
facts  in  dispute.  Held,  That  the  court  erred  in  awarding 
an  injunction.     Gross  v.  Wieand,  151  Pa.  St.,  639  (1892). 


§  5989.  After  Plea,  when  Plaintiff  should  Reply  and  when  He 
should  Order  the  Plea  for  Argument  as  Insufll- 
cient. 

As  pleas  are  still  allowed  in  the  U.  S.  courts,  it  is 
proper  to  note  that  where  a  plea  has  been  filed,  if  the 
plaintiff  treat  it  as  insufficient,  he  can  order  down  the 
plea  for  argument,  and  if  the  plea  be  deemed  sufficient  the 
plaintiff  must  reply  if  he  desire  to  take  issue  in  fact. 

So,  too,  without  ordering  the  plea  down,  the  plaintiff 
must  reply  in  order  to  contest  the  truthfulness  of  the  plea. 
If  he  reply  before  the  plea  has  been  argued,  the  plaintiff 
admits  it  to  be  valid  if  true. 

Upon  replication  to  the  plea,  only  that  is  put  in  issue 
which  is  distinctly  averred  in  the  plea.  Fish  v.  Miller,  5 
Paige,  36  (1834). 

§  5990.    After  Disclaimer. 

Where  a  general  disclaimer  to  the  whole  bill  is  filed,  no 
replication  should  be  filed.  But  where  the  disclaimer  is 
to  part  of  the  bill  and  a  plea  or  answer  is  filed  to  the  resi- 
due, there  may  be  a  replication  to  the  plea  or  answer. 

§  5991.    Time  for  Tiling  Replication. 

Immediately  after  the  answer  (or  plea)  has  been  filed, 
the  plaintiff  may  reply. 

If  the  bill  is  to  be  taken  2y'>~o  confesso  against  certain 
defendants,  the  order  to  do  so  should  be  filed  before  the 
replication  is  put  in  as  to  the  other  defendants. 

By  the  U.  S.  Eules,  the  general  replication  must  be  filed 
on  the  next  succeeding  rule-day  after  answer  filed,  or  if 
the  answer  has  been  excepted  to,  after  the  answer  has  been 
deemed  sufficient.     U.  S.  Eule  66. 

The   State  rule  requires  the  filing  of   the   replication 
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-ten  days  after  the  answer  is  deemed  sufficient,  unless  the 
fause  be  set  down  by  the  plaintiff  on  bill  and  answer.  §  i7 
of  State  Eules. 

Before  answers  are  filed  to  interrogatories,  or  pending 
exceptions,  the  plaintiff  may  file,  or  the  defendant  may 
require,  a  replication  and  take  testimony.  §  -iO  State 
Eules. 

A  rule  to  reply  should  not  be  entered  until  the  expira- 
tion of  the  twenty  days  allowed  for  exceptions  to  the 
answer.     Purvis  v.  Leach,  16  W.  N.,  541  (1885). 

The  time  for  filing  a  replication  may  be  enlarged  by  any 
judge  of  the  court. 

But  after  a  case  is  set  down  for  hearing  on  bill  and 
answer  and  notice  sent,  the  court  will  not  allow  a  replica- 
tion to  be  filed.     Jones  v.  Park,  1  W.  N.,  17  (1874). 

§  5992.    If  Replication  not  Filed  as  EecLtiired. 

By  not  filing  a  replication  within  the  time  required  by 
the  notice,  or  within  the  extended  time,  the  plaintiff  is  in 
danger  that  the  bill  may  be  dismissed. 

The  U.  S.  Eule  provides  that  if  the  plaintiff  shall  not 
file  such  replication  within  the  prescribed  period,  the 
defendant  shall  be  entitled  to  an  order  as  of  course  for  a 
dismissal  of  the  suit  *  *  *  unless  the  court  *  *  *  shall 
upon  motion  for  cause  shown  allow  a  replication  to  be  filed 
nunc  pro  tunc,  etc.     U.  S.  Eule  66. 

Defendant  must  give  twenty  days'  notice  of  this.  (See 
below. ) 

If  the  replication  be  not  filed  by  the  next  rule-day,  after 
ten  days'  notice  to  reply,  the  plaintiff  shall  be  deemed  to 
have  elected  that  the  cause  may  be  heard  on  bill  and 
answer,  unless  the  court  shall  for  sufficient  cause  authorize 
a  replication  to  be  subsequently  filed.  Eule  II.  of  Addi- 
tional Eules  in  Equity  of  the  Circuit  Court. 

In  the  State  court,  if  the  plaintiff  do  not  file  his  replica- 
tion within  ten  days  after  answer,  etc.,  the  defendant  may 
rule  the  plaintiff  to  reply  within  ten  days  *  *  *  and  on 
:failure   to  file  the  replication  with  notice  to  defendant's 
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counsel,  the  plaintiff  shall  be  deemed  to  have  abandoned- 
his  right  to  traverse  the  answer.     §  47   State  Eules. 

The  U.  S.  Eules  provide  that  defendant  may  notify 
plaintiff  that  he  is  required  to  reply  before  the  next  rule- 
day,  and  if  twenty  days  intervene,  and  the  plaintiff  be  in 
default,  the  bill  may  be  dismissed.  U.  S.  Eules  38  and  66, 
and  Eule  III.  of  Circuit  Court  Eules. 

The  cause  luay  be  set  down  on  bill  and  answer  if  the 
plaintiff  fail  to  file  a  replication  on  being  ruled  to  do  so. 
Schooley  v.  Shoemaker,  4  Kulp,  345  (1«87).  And  a  replica- 
tion subsequently  filed  will  be  stricken  off.  Bishop  v. 
Cowden,  6  Montg.,  201  (li 


§  5993.    Amendment— Withdrawing  Eeplieations. 

In  England  amendments  to  replications  are  only  al- 
lowed by  consent,  or  by  special  order  obtained  on  petitiort 
and  notice.  But  here  no  new  matter  is  ever  introduced 
into  the  replication  and  an  amendment  could  hardly  be 
necessary. 

A  plaintiff  may  on  leave  of  the  court  withdraw  his 
replication  and  set  the  case  down  for  hearing  on  bill  and 
answer.  Rogers  v.  Goore,  17  Ves.,  130  (1810);  Brown  v. 
Ricketts,  2  Johns.  Ch.,  425  (1817). 

This  may  also  be  done  to  test  the  sufficiency  of  a  plea. 
Green  v.  Harris,  9  E.  I.,  401  (1S70). 

§5994.    Effect  of  Filing  Replication. 

The  case  is  put  entirely  at  issue  by  filing  the  replication. 
The  plaintiff  and  each  defendant  may  proceed  to  estabhsh 
his  case. 

No  exception  to  the  answer  as  insufficient  can  be  filed 
after  replication  is  put  in.  The  plaintiff  would  in  such 
case  be  compelled  to  ask  leave  to  withdraw  the  replication 
in  order  to  file  his  exceptions. 

The  burden  of  proof  is,  as  to  new  matter  in  the  answer, 
put  on  the  defendant  by  the  filing  of  a  replication.  Naglee's 
Estate,  53  Pa.  St.,  154  (1866). 

The  filing  of  a  replication  does  not  deprive  the  plaintiff 
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of  the  advantage  of  an  admission  in  the  answer.     Hengst's 
Appeal,  24  Pa.  St.,  413  (1885). 

A  plaintiff  in  equity  may  present  a  set-off  or  a  cross- 
demand.     Gas  Co.  V.  Gas  Co.,  24  W.  N.,  573  (1SS9). 

§  5995.    Filing  Replication  Nunc  pro  Tune. 

Where  witnesses  have  been  examined  and  it  has  been 
discovered  that  by  mistake  no  rephcation  has  been  filed,  the 
court  has  allowed  it  to  be  filed  nunc  pro  tunc.  Armistead 
V.  Bozman,  1  Ired.  Eq.  (N.  C),  llY  (1838).  So,  too,  at  tl  ■■ 
hearing.     Healey  v.  Jagger,  3  Sim.,  494  (1830). 

And  even  after  hearing,  the  omission  has  been  regarded 
as  waived.     Corbus  v.  Teed,  69  111.,  205  (1873). 

The  replication  may  be  filed  Jiimc pro  tunc.     Fleming^ s 
Appeal,  67  Pa.  St.,  IS  (1870). 

§5996.    Form  of  Replication. 

The  replication  shall  be  in  substance  thus  :  "  The  plaintiff 
joins  issue  on  the  matters  alleged  in  the  answers."  §  47" 
State  Rules.  No  special  replication  shall  be  filed.  But  if 
necessary  the  plaintiff  may  amend  his  bill  upon  motion. 
Ibid.,  i%  48,  50,  53.  The  United  States  Rules  29  and  45  are 
to  the  same  effect. 


CHAPTER  XXXV. 

PRODUCTION  OP  DOCUMENTS. 

§  5997.    If  in  Hands  of  Third  Party. 

The  production  of  documents  in  the  hands  of  a  third 
party,  may  be  compelled  by  subpoena  duces  tecum,  followed 
in  case  of  disobedience  by  attachment  and  by  parol  evidence 
of  their  contents.  For  Act  of  1846  and  the  practice  gen- 
erally, see  Brews.  Prac,  Vol.  II.,  §§  3444,  2445. 


5998.    Wh.en  the  Doeument  is  in  Possession  of  the  Adverse 
Party — Notice  to  Produce,  etc. 

See  Id.,  §2446. 


§  5999.    The  Statute  of  February  27,  1798, 

is  quoted  at  Brews.  Prac,  Vol.  II.,  §  2447. 

The  remedy  under  this  law  would,  on  a  strict  construc- 
tion, be  hardly  applicable  in  equity,  for  the  consequences  of 
disobedience  by  the  plaintiff  are  a  "  judgment  for  defend- 
ant as  in  cases  of  non-suit, "  and  a  rebellious  defendant  is  to 
be  visited  with  a  judgmient  by  default. 

But  there  would  seem  to  be  no  good  reason  why  a  statute 
so  highly  remedial  and  so  simple  in  its  application  should 
not  embrace  proceedings  in  equity  as  well  as  at  law.  The 
practice  under  it  is  given,  Id.,  §§  2448,  2449,  2450  to  2454. 

§  eoOO.    In  Account  Render— Assignees  and  Trustees. 

Production  may  be  compelled  in  account  render.     Act 

October  13,  1840  ;  Brews.  Prac,  Vol.  II.,  §  2459. 
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Assignees  and  trustees  may  be  examined  under  oath 
and  may  be  compelled  to  produce.  Act  of  June  14,  1836  ;, 
Brews.  Prac,  Vol.  II.,  §2455  ;  Id.,  Vol.  III.,  §  3869. 

§  6001.    In  Decrees  Referring  Causes  to  a  Master,  Production  is 
Always  Ordered  ■where  Desired. 

The  English  form  is  :  "  And  for  the  better  (taking  the  said 
account  and)  discovery  of  the  matters  aforesaid  the  parties 
are  to  produce  before  the  said  master,  upon  oath,  all  deeds, 
(or  books)  papers  and  writings  in  their  custody  or  power 
relating  thereto,  and  are  to  be  examined  upon  interrogatories 
as  the  master  shall  direct. " 

The  last  words,  "  as  the  master  shall  direct,"  apply  as 
well  to  the  production  as  to  the  examination. 

Under  this  reference,  the  master  is  not  bound  to  require 
the  production  of  all  deeds,  etc.,  but  it  is  in  his  discretion  to 
decide  ivhat  papers  are  to  be  produced. 

§  6002.    Powers  of  the  Master. 

He  may  not  only  order  the  production  of  the  documents,, 
but  he  may  also  direct  that  they  be  deposited  in  his  office. 

In  England  a  warrant  is  served  fixing  the  time  and  re- 
quiring the  production  of  the  .papers.  An  ordinary  notice' 
to  produce  followed  by  failure  to  produce,  with  proof  of 
possession  and  of  materiality,  would  justify  the  master  in 
requiring  "the  production  of  all  books,  papers,  writings, 
vouchers,  and  all  other  documents  applicable  thereto." 
§  65   Penna.  Eules ;  U.  S.  Eule  11. 

This  requisition  should  be  in  writing,  signed  by  the 
master  and  duly  served.  If  the  documents  are  not  pro- 
duced and  no  extension  of  time  is  asked,  proof  of  service  of 
the  master's  requirement  should  be  made,  and  the  master 
then  reports  the  whole  matter  to  the  court.  It  has  been 
held  that  such  a  report  is  subject  to  exception.  The  practice 
in  England  seems  to  be  to  allow  the  order  of  court  to  be 
made  and  then  to  apply  for  a  discharge  of  the  order. 

In  a  proper  case  the  court  will  order  the  production  of" 
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-the  papers  and  attach  for  disobedience.  But  the  service  of 
the  order  must  be  personal,  and  due  proof  must  be  made  of 
personal  service  of  the  order,  and  of  the  disobedience. 

The  order  can  be  enforced  by  attachment  and  seques- 
tration. 

The  contempt  can  only  be  cleared  by  the  production  of 
the  master's  certificate  that  the  documents  have  been  de- 
posited. 

In  England  the  sequestrator  has  the  same  power  to  seize 
the  documents  as  he  possesses  to  take  other  property. 

A  requirement  to  produce  cannot  be  based  on  admissions 
contained  in  the  answer  of  another  party. 

If  the  party  be  prepared  to  produce,  he  should  make 
out  a  list  and  attach  an  affidavit  that  these  are  the  only 
deeds,  etc.,  in  his  custody  or  power  relating  to  the  matter  in 
■dispute. 

If  the  party,  calling  for  production,  believes  that  all 
papers  have  not  been  produced,  an  affidavit  as  to  the  omitted 
papers  should  be  presented,  and  the  party  producing  is  then 
examined  upon  interrogatories  before  the  master.  For  this 
no  leave  of  court  is  necessary. 

If  the  party  to  xoroduce  the  papers  he  not  prepared,  his 
counsel  should  attend  at  the  time  named  and  apply  for 
further  time.  If  the  master  refuse  an  extension,  the 
application  should  l^e  promptly  made  to  the  court. 

He  may  also  ask  leave  of  the  court  to  dispense  with  the 
production  of  the  documents  before  the  master,  upon  giving 
inspection  at  a  house  or  office,  and  th  at  copies  be  given.  This 
is  of  course  entirely  within  the  discretion  of  the  court. 

Under  the  Pennsylvania  Practice,  the  office  of  master 
under  the  new  Equity  Eules  exists  only  in  proceedings 
where  decrees  or  interlocutory  orders  are  to  be  executed,  or 
their  execution  supervised  by  an  officer  of  the  court. 

It  may  also  be  noted  that  the  practice  before  an 
examiner,  in  the  matter  of  the  production  of  books,  docu- 
ments, etc.,  is  similar  to  proceedings  before  a  master,  and 
■on  the  failure  to  produce,  he  files  his  interlocutory  report 
as  in  the  case  of  a  master. 

^'nder  the  new  Equity  Eules  the  office  of  examiner  is 


PRODUCTION   OF   DOCUMENTS.  735 

^ibolished  except  in  proceedings  conducted  under  the  direc- 
tions of  a  statute,  by  which  duties  are  imposed  upon  an 
examiner. 

Equity  cases  are  now  heard  before  the  court  or  by  a 
Referee.  In  the  former,  the  x^ower  to  compel  tlie  prodiiction 
of  documents  is  exercised  directl3^  In  tlie  latter  case,  it 
would  seem  that  the  practice  b}-  analogy  would  be  siiailai' 
to  that  before  a  master. 

■§  6003.    When  the  Production,  of  Doenments  \7ill  be  Eieqiiired. 

A  defendant  cannot  object  to  the  production  of  docu- 
ments, the  possession  of  which  he  admits  and  which  relate 
to  a  fraud  charged  in  the  bill,  although  the  answer  denies 
the  fraud,  and  although  an  indictment  be  pending,  founded 
on  the  same  charges  as  those  contained  in  the  bill. 
O'Connor  v.  Tack,  -J  Brews.,  407  (lS6s). 

If  the  order  be  confined  to  the  issue  presented  by  the 
pleadings,  the  plaintiff  may  have  an  order  to  examine  the 
defendant  and  for  the  production  of  bjooks,  etc.,  before  the 
examiner.  Campbell  v.  Knowles,  36  Leg.  Int.,  193  (1!S70)  ; 
Sneblyv.  Linnell,  Id.,  193  (1879). 

The  administratrix  of  a  deceased  secretary  of  a  building 
association  was  ordered  to  produce  its  books,  etc. ,  on  a  bill 
charging  a  conspiracy  to  defraud  the  association.  Build- 
ing Association  v.  Maije)\  3  Montg.,  41  (1MS6). 

All  papers  material  to  the  issue,  and  particularly  those 
referred  to  in  the  answer,  may  be  the  subject  of  an  order 
to  produce.      City  v.  Raihvai/  Co.,  18  W.  N.,  452  (1886). 

§  6004.    Shall  the  Defendant  Produce. 

The  question  whether  the  defendant  shall  produce  the 
documents  and  papers  or  not,  is  determined  by  the  consider- 
ation whether  they  relate  to  plaintiff's  title.  If  they  relate 
solely  to  defendant's  title,  they  will  not  be  required  to  be 
produced,  unless  the  defendant  has  made  them  a  part  of 
his  answer,  by  his  mode  of  referring  to  them. 

If  they  relate  to  plaintiff's  title,  they  will  be  ordered  to 
be  produced,  although  not  in  the  possession  of  defendant 
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but  under  his  control.  Ellwand  v.  McDonnell,  8  Beavan^ 
14  (1844)  ;  Story's  Eq.  Plead.,  §  859  ;  Hardman  v.  Ellames, 
2  Mylne  &  Keene,  757  (1835) ;  Tison  v.  Tison,  14  Ga.,  167 
(1853)  ;  O'Connor  v.  Tack,  2  Brews.,  408  (1868)  ;  City  v. 
Rwy.  Co.,  18  W.  N.,  452  (1886).  See  contra:  Adams  v. 
Fisher,  3  Mylne  &  Craig,  526  (1838),  and  the  learned  note 
to  Story's  Eq.  Plead.,  §  859. 

§  6005.    When  Production  of  Documents,  etc.,  will  not  be  Re- 
quired. 

A  firm  cannot  be  required  to  produce  books  which  are 
in  the  possession  of  their  assignee.  Milne's  Appeal,  17  W. 
N.,  559  (1886). 

Where  a  final  settlement  and  a  release  have  been  pleaded, 
the  plaintiff  must  establish  his  right  to  an  account,  and  he 
can  call  for  books,  etc.,  only  for  that  purpose.  Campbell 
V.  Knowles,  36  Leg.  Int.,  193  (1879). 

So,  too,  on  a  bill  charging  a  partnership,  if  the  partner- 
ship be  denied,  the  plaintiff  cannot  require  the  production 
of  accounts  wliich  would  be  immaterial,  unless  the  partner- 
ship wei-e  first  established.  Snebly  Y.  Linnell,  SQLieg.  Int., 
193  (1879).  An  admirable  discussion  of  this  question  will 
be  found  in  the  note  to  Story's  Eq.  Plead. ,  §  852a. 

The  refusal  of  a  defendant  to  exhibit  and  to  explain  a 
machine  to  experts,  in  order  to  ascertain  if  it  be  the  same 
machine  the  defendant  assigned  to  plaintiff,  is  not  a  con- 
tempt, if  no  issue  has  been  joined.  Comm.  v.  Keeper,  23  W. 
N.,  193  (1-889)  ;  Lawrence  v.  Keim,  45  Leg.  Int.,  435  (1888). 

But  if  an  injunction  had  issued  and  a  motion  had  been 
made  to  dissolve  it,  upon  the  hearing  of  that  motion  the 
court  might  make  an  order  for  exhibition,  etc.  Wilson  v. 
Keely,  45  Leg.  Int.,  114  (1888) ;  Comm.  v.  Perkins,  46  Leg. 
Int.,  67  (1889)  ;  In  re  Keely,  Id.,  67  (1889). 

§  6006.    General  Practice  as  to  Production. 

In  Snebly  v.  Liimell,  36  Leg.  Int.,  193  (1879),  Judge 
Thayer  said  :  "  There  are  but  two  methods  of  compelling 
the  production  of  documents  *  *  *  in  equity. 
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' '  The  one  is  by  compelling  a  discovery  of  them  according 
to  the  usual  methods  pursued  in  courts  of  equity,  that  is, 
by  means  of  a  bill  praying  for  a  discovery  and  alleging  that 
the  defendant  has  in  his  possession  books,  documents  or 
papers,  which,  if  produced,  would  tend  to  prove  the  truth 
of  the  plaintiff's  allegations,  and  requiring  him  to  answer 
whether  they  are  not  in  his  possession  or  power,  and  to 
describe  them. 

' '  If  the  defendant  admits  the  possession  in  his  answer, 
and  they  are  material  to  the  issue,  the  plaintiff  may  then 
move  for  an  order  for  their  production. 

' '  The  other  and  more  summary  method  is  that  which  is 
furnished  by  the  Act  of  2rth  March,  1865  *  *  *  viz.  :  by 
turning  a  party  into  a  witness,  serving  a  subpoena  duces 
tecum  upon  him,  and  compelling  him  to  produce  the  papers  as 
a  witness,  in  the  same  manner  that  any  other  witness  might 
be  compelled  to  produce  papers  in  his  possession  which  are 
material  to  the  issue.  If  the  defendant,  after  being  properly 
subpoenaed,  refuses  to  produce  them,  the  court,  upon  a 
proper  affidavit  by  the  plaintiff,  will  compel  their  produc- 
tion by  an  order,  just  as  they  would  compel  their  production 
by  any  other  witness.  This  latter  method  of  proceeding  is 
of  course  altogether  unknown  to  the  usual  methods  and 
practice   of  courts   of   chancery." 

To  the  same  effect  is  Campbell  v.  Knowles,  Id.  (1879). 

If  the  production  of  books,  papers,  etc.,  be  by  bill  for 
discovery,  the  plaintiff  must  charge  that  the  defendant  has 
in  his  possession  or  power  books  or  documents  relating  to 
the  matter  in  controversy  mentioned  in  the  bill,  and  that  by 
the  contents  of  such  books  or  documents  the  truth  of  the 
plaintiff's  case  would  appear,  and  he  must  pray  for  the  dis- 
covery and  compel  the  defendant  to  answer  whether  the 
documents  are  in  his  possession  or  power.  Campbell  v. 
Knowles,  36  Leg.  Int.,  193  (1879),  Thayer,  J.  ;  Hardman 
V.  Ellames,  2  Mylne  &  Keene,  755  (1835)  ;  Peile  v.  Stoddart, 
1  Mac.  &  Gord.,  192  (1849). 

The  practice  as  to  bills  of  discovery  will  be  found  in 
Chapter  X.  of  this  book. 

The  Act  of  March  27,  1865,  §  1  (P.  L.,  38),  is  as  foUows  : 
47 
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' '  Any  party  in  any  civil  action  or  proceeding,  whether 
at  law  or  in  equity,  may  compel  any  adverse  party  or  any 
person  for  whose  immediate  and  adverse  benefit  such  action 
or  proceeding  is  instituted,  prosecuted  or  defended,  to  tes- 
tify as  a  witness  in  his  own  behalf  in  the  same  manner  and 
subject  to  the  same  rules  as  other  witnesses  :  Provided, 
however,  that  no  party  shall  be  allowed  to  compel  an  an- 
swer to  a  bill  of  discovery  from  an  adverse  party,  and  also 
to  compel  him  to  testify." 

Where  a  defendant  has  been  compelled  to  answer  a  bill 
for  discovery,  he  cannot  be  compelled  to  testify  orally, 
under  the  Act  of  March  2Y,  1865,  before  the  master. 

And  if  the  order  for  the  production  of  documents  be 
procured,  it  must  be  under  the  bill.  Assn.  v.  Mayer,  2 
jyiont,  41  (1886). 

g  6007.    When  Motion  may  be  Made— M"otioe. 

The  general  rule  in  equity  is  that  the  motion  for  tlie 
production  of  documents  cannot  be  made  before  the  answer 
is  filed.     Campbell  v.  Knowles,  36  Leg.  Int.,  193  (18Y9). 

A  motion  for  the  production  of  documents  must  be 
made  upon  notice,  and  is  subject  to  the  ordinary  rules 
affecting  special  motions  in  equity. 

If  the  answer  under  oath  aver  that  the  discovery  will 
criminate  the  defendant,  the  order  to  produce  will  not  be 
made.  O'Connor  v.  Tack,  2  Brews.,  408  (1868).  See  Act  of 
July  12,  1842,  §  22  (P.  L.,  344),  and  Act  of  March  31,  1860, 
§  123  (P.  L.,  411).  Nor  will  such  order  be  made  if  the 
■documents  bear  a  privileged  character.  Davenport  v.  B. 
R.  Co.,  166  Pa.  St.,  480  (1895);  1  Wharton  Evid.  (3d  Ed.), 
§  742. 

§  6008.    As  to  Sealing  Parts  of  Books  Produoed. 

The  rule  of  practice  in  equity  is,  that  the  defendant 
may,  upon  affidavit  that  certain  portions  of  a  book,  for 
which  an  order  to  produce  and  inspect  has  been  asked,  do 
not  relate  to  the  matter  in  question,  secure  an  order  that 
.such  irrelevant  parts  shall  be  sealed  up.     Bias  v.  Merle,  2 
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Paige,  494  (1831)  ;  Titus  v.  Cortehjou,  1  Barb.,  444  (184T)', 
Elder  v.  Bogardus,  1  Edmonds'  Select  Cases  (N.  T.),  110 
(1845)  ;  Talhot  v.  Marshfield,  L.  E.,  1  Eq.,  6  (1865). 

If  such  irrelevant  matter  cannot  be  separated  the  party 
must  produce  the  whole.  Carew  v.  Wliite,  5  Beavan,  1V2 
(1842).     See  Pynchon  v.  Day,  118  111.,  9  (188(;). 

The  order  requiring  production  may  be  qualified  as 
follows  :  ' '  That  the  said  defendant  shall  be  at  liberty  to 
seal  up  such  parts  of  said  book  (describing  it)  according  to 
the  affidavit  filed  of  record,  said  sealed  parts  not  relating  to 
the  matters  in  question  in  this  cause." 

§  6009.    Injunction  against  Communioating  Information. 

If  the  defendant  fear  the  plaintiff  will  make  improper 
use  of  any  information  he  may  obtain  by  inspection  of 
books,  he  has  an  ample  preventive  remedy.  An  injunction 
will  be  issued  in  a  proper  case.  Williams  v.  Life  Co.,  23 
Beavan,  338  (185Y)  ;  O'Connor  v.  Tack,  2  Brews.,  409 
(1868). 


CHAPTER   XXXVI. 

EXAMINEES. 
§  6010.    When  and  How  Examiners  are  Appointed. 

Under  the  Amended  Eules  of  the  State  the  appointment 
of  a,n  examiner  can  only  be  made  in  the  rare  and  excepted 
cases  there  stated,  viz.  :  "  in  proceedings  conducted  under 
the  direction  of  a  statute  by  which  duties  are  imposed  upon 
an  examiner,  as  in  bills  to  perpetuate  testimony,  and  similar 
cases." 

It  may  therefore  be  unnecessary  to  treat  of  this  subject 
at  length. 

Before  the  promulgation  of  the  Amended  Eules,  an 
examiner  might  be  appointed  whenever  the  court  deemed 
it  necessary  or  proper  that  depositions  should  be  taken 
as  to  a  certain  matter  arising  in  any  equity  proceeding. 

But  ordinarily  an  examiner  is  never  appointed  until  the 
case  is  at  issue,  that  is,  after  filing  bill,  answer  and  replica- 
tion. 

The  appointment  is  then  made  by  a  judge  on  motion  of 
either  party  in  writing.  State  Eules,  §  59  ;  U.  S.  Equity 
Eule  67  ;  Additional  Equity  Eule  XVI.,  C.  C.  U.  S.,  E.  D. 

§  6011.    Form  of  Motion  for  Appointment  of  an  Examiner. 

C.  P.,  OF  County. 

A.  J 

V.  [     Of  Term,  18    .    No. 

B.  ) 

And  now,  ,  on  motion  of  L.  M.,  attorney  pro  ,  the  court 

appoints  ,  Esq.,  examiner  in  the  above  case. 

740 
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Except  on  nomination  of  parties,  relatives  of  judges  can- 
not be  appointed.  Act  of  January  24,  1849,  §  16  (P.  L., 
«82);  Act  of  March  29,  1860,  §  1  (P.  L.,  343). 

No  notice  of  this  motion  need  be  given.  Painter  v. 
Harhaugh,  25  P.  L.  J.  (N.  S.),  49  (1878). 

In  the  U.  S.  courts  a  stenographer  may  be  appointed, 
who  may  furnish  substitutes  by  consent.  For  this,  the  daily 
sessions  and  the  hours  of  meeting  (10  a.m.  to  6  p.m.),  com- 
pensation, etc.,  see  Additional  Eules  Circuit  Court  U.  S.,  V. 
and  XVI.  The  parties  may  select  the  examiner.  Ibid., 
XVII. 

§  6012.    Powers  and  Duties  of  Examiners. 

As  is  indicated  by  the  title  of  his  office,  the  duty  of  an 
examiner  is  to  take  down  the  testimony  of  the  witnesses,  to 
note  all  exhibits,  etc.,  and  to  report  to  the  court.  He  noti- 
fies all  parties  of  the  time  and  place  of  meeting.  See  U.  S. 
Eule  67  and  Pa.  Equity  Eules,  §  59.  At  his  meetings  he 
has  no  authority,  unless  thereto  specially  authorized,  to  pass 
upon  questions  of  evidence.  City  v.  Trustees,  12  W.  N., 
568  (1883). 

The  court  will  not  confer  upon  him  the  powers  of  a  mas- 
ter.    Graftan  v.  Frick,  27  W.  N.,  214  (1890). 

He  admits  all  testimony,  noting  all  objections.  The  ob- 
jecting party  has  the  right  to  move  the  master  or  the  court 
to  strike  out  or  to  disregard  the  evidence.  Thacher  v. 
Woddrof,  4  C.  C,  288  (1SS7)  ;  Harrison  v.  Church,  41  Leg. 
Int.,  114  (1SS4)  ;  Buchanan  v.  Streeper,  39  Leg.  Int.,  168 
(1882)  ;  Collins'  Estate,  2  W.  N.,  430  (1876)  ;  HoppeVs  Es- 
tate. 3  Id.,  79  (1876). 

The  examiner  cannot  limit  the  cross-examination.  City 
v.  Trustees,  42  Leg   Int.,  160  (1885). 

He  can  require  the  attendance  of  a  witness  until  his  de- 
position be  closed  and  signed.     Hook's  Estate,  9  W.  N.,  320 

(1880). 

An  examiner  may  allow  persons  not  connected  with  the 
case  to  be  present.     City  v.  Trustees,  12  W.  N.,  568  (1883). 

As  to  proceedings  before  an  examiner,  see  Brews.  Prac, 
Vol.  III.,  §  ilT6.     See  U.  S.  Equity  Eule  67. 
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§  6013.    Scandalous  Testimony — Enlarging  Powers  of  an  Ex- 
aminer. ' 

Because  an  examiner  is  bound  to  take  down  all  evidence 
offered,  it  does  not  follow  that  a  license  is  to  be  extended  for 
evil-disposed  persons  to  defame  or  to  annoy  others.  When- 
ever it  appears  that,  traveling  outside  of  the  record,  a  party 
is  desirous  of  asking  irrelevant  and  scandalous  questions, 
the  examiner  may  well  make  a  note  of  the  questions  or  of 
the  offer  and  certify  the  matter  to  the  court  for  its  order. 
The  practice  is  referred  to,  §§  6028,  6029. 

In  a  proper  case  he  will  be  directed  to  exclude  such  tes- 
timony.    O'Malley  v.  O'Malley,  10  W.  N.,  32  (ISSl). 

And  in  Manufacturing  Co.  v.  Iron  Co.,  14  W.  N.,  304r 
(1883),  the  court  authorized  the  examiner  to  pass  upon  the 
admissibility  of  evidence.  But  generally  the  examiner  will 
not  be  instructed  nor  clothed  with  the  authority  of  a  mas- 
ter. Hunt's  Estate,  8  W.  N".,  45  (1879)  ;  HowelVs  Estate, 
88  Leg.  Int.,  478  (1881) ;  Grattan  v.  Frick,  27  W.  N.,  214 
(1890). 

§  6014.    Subpoenas  to  Attend  Before  an  Examiner 

should  be  taken  from  the  court  office  and  filled  up,  requiring 
the  witness  to  appear  before  A.  B.,  Esq.,  examiner,  at  his 
office,  describing  its  location,  on  the  day  fixed.  If  the  wit- 
ness do  not  attend  and  it  is  desired  to  attach  him,  proof 
should  be  made  before  the  examiner  of  the  service  of  the 
subpoena  ;  the  examiner  should  certify  to  the  court  that  the 
witness  did  not  attend,  and  the  affidavit  of  service  with  the 
examiner's  certificate  should  be  presented  to  the  court.  The 
practice  is  referred  to,  §  6028. 

In  a  proper  case  an  attachment  will  be  allowed.  State 
Equity  Eule  XI.,  §  59  ;  U.  S.  Equity  Rule  78. 

§  6015.    If  a  Witness  Refuse  to  Testify. 

A  person  appearing  and  refusing  to  be  qualified,  or  after 
being  sworn  refusing  to  answer,  can  be  proceeded  against 
in  the  same  manner  as  if  he  had  disobeyed  the  subpoena.  A 
note  is  made  of  the  question  and  of  the  refusal  of  the  wit- 
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ness  to  answer  ;  the  reasons  for  the  refusal  should  also  be 
added  and  the  examiner's  certificate  is  then  presented  to  the 
court.  The  practice  is  referred  to,  §  602S.  Notice  should 
be  given  by  the  counsel  who  intends  to  move  for  the  attach- 
ment. The  opposite  counsel  and  the  witness  should  be 
served  with  notice.     (See  U.  S.  Kule  67.) 


§  6016.    Proceedings  Before  the  Examiner. 

The  examiner  having  given  notice  and  the  parties  appear- 
ing before  him,  he  swears  or  affirms  each  witness  before  his 
testimony  is  taken.  The  rules  of  evidence  are  the  same  in 
equity  as  at  law. 

The  examination  is  conducted  by  counsel  viva  voce,  and 
the  questions  and  answers  are  reduced  to  writing  either  by 
the  stenographer  or  the  examiner  in  person.  In  the  latter 
case,  unless  there  be  objection,  the  narrative  form  may  be 
pursued. 

The  testimony  of  both  parties  is  taken  before  the  same 
examiner.  The  defendant  need  not  begin  until  the  plaintiff 
closes,  nor  need  the  plaintiff  offer  evidence  in  rebuttal  until 
defendant  closes.  On  special  application  and  cause  shown, 
an  additional  examiner  may  be  appointed  to  take  the  testi- 
mony of  the  party  making  the  application,  notwithstanding 
the  testimony  of  his  adversary  is  being  taken.  State  Equity 
EuleXl.,  §59. 

A  rule  to  close  will  be  stricken  off,  which  is  taken  before 
the  defendant  has  commenced  to  take  his  testimony  and  has 
not  had  a  reasonable  time  to  begin.  Conrow  v.  Barber,  2& 
W.  Is.,  obi  (181»2). 

In  the  United  States  courts,  the  court  may  assign  a  time 
within  which  plaintiff  must  close,  and  a  time  thereafter 
within  which  defendant  shall  take  his  evidence,  and  a  time 
thereafter  for  plaintiff  to  reply,  and  no  further  evidence  shall 
be  taken  except  by  consent  or  leave  of  court.  U.  S.  Equity 
Eule  67. 

Depositions  taken  before  the  case  is  referred,  may  be 
read  in  evidence  before  the  examiner,  in  case  the  witness 
cannot  be  produced  before  him,  and  he  shall  be  satisfied  of 
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such  fact  by  testimony.  In  such  case  he  shall  so  certify  in 
his  report  to  the  court  to  excuse  the  production  of  the  wit- 
ness before  him.     State  Equity  Eule  XI.,  §  55. 

Sometimes  counsel  object  to  a  question  and  instruct 
the  witness  not  to  answer  until  the  court  shall  pass  upon 
the  question.  This  is  noted  and  certified.  No  attachment 
is  granted  in  this  last  case.  The  court  decides  whether  or 
not  the  question  should  be  answered.  The  witness  is  not  in 
contempt  unless  he  refuse  to  answer  after  the  court  has 
allowed  the  question. 

§  6017.    Examination  of  a  Party. 

An  order  of  court  must  be  obtained  for  the  examination 
of  a  party  by  his  adversary.  Pusey  v.  Wright,  31  Pa.  St., 
38T  (1858). 

The  order  will  be  made  reserving  exceptions.  Anspach 
V.  Thompson,  4  Am.  Law  Eeg.  (N.  S.),   362  (1865). 

§  6018.    Examiner's  Interlocutory  Report  and  Certificate. 

The  proceedings  are  referred  to  in  this  Chapter,  and  will 
be  further  explained  in  the  Chapter  on  "Masters,"  §§  6028, 
6029. 

§  6019.    Closing  Testimony. 

Three  months  are  allowed  by  the  U.  S.  Rules,  unless  the 
judge  shall  upon  cause  shown  enlarge  the  time.  U.  S.  Eule 
69. 

On  motion,  time  may  be  assigned  within  which  the  testi- 
mony is  to  be  taken.     (See  U.  S.  Rule  67.) 

In  the  State  practice  either  party  may  enter  a  rule  as  of 
course  to  close  within  thirty  days  after  notice.  Testimony 
taken  after  the  thirty  days  shall  not  be  read.  The  time 
niay  be  enlarged.  State  Equity  Eules,  §  61.  In  Phila- 
delphia, such  rule,  if  it  expire  on  any  day  in  July  and 
August,  shall  be  deemed  to  expire  on  the  same  day  in 
September  following.     State  Equity  Eules,  §  70. 

If  a  defendant  be  subpoenaed  and  he  do  not  appear,  he 
cannot  order  the  plaintiff  to  close.  Ward  v.  Peterson  19 
W.  N.,  157  (188G). 
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If,  however,  the  defendant  has  been  prevented  from 
attending  by  sickness,  the  plaintiff  can  be  ordered  to  finish 
his  otlier  testimony.     Ihid. 

Au  order  to  close  in  thirty  days  was  entered  because  of 
delay.     Friesv.  Ennis,  8  C.  C,  113  (18'M)). 

§  6020.    Filing  Report — Exceptions  to  Depositions— Eecommit- 
ting  E.eJ)ort. 

JMien  testimony  closed,  the  original  depositions,  authen- 
ticated by  the  examiner,  are  filed  with  the  clerk.  U.  S.  Rule 
-67. 

And  all  objections  other  than  to  relevancy  or  sufficiency 
must  be  made  within  five  days  after  the  filing.  Additional 
Circuit  Court  (U.  S.  E.  D.  of  Pa.)  Eule  XV. 

In  the  State  court  exceptions  in  writing  to  the  taking  of 
the  depositions  must  be  filed  within  ten  days  after  service 
of  the  notice  of  filing,  or  the  parties  will  be  precluded. 
Either  party  may  order  the  exceptions  down  for  hearing  on 
forty-eight  hours'  notice  to  the  other  side,  or  such  notice  as 
the  court  directs.     State  Equity  Rule  XI.,  §  56. 

In  the  State  courts  the  examiner  files  his  report  with  the 
prothonotary. 

The  examiner  cannot  without  further  order  of  the  court 
receive  testimony  after  filing  his  report.  Kressler  v. 
Williams,  5  W.  N.,  97  (1877). 

In  a  proper  case,  a  report  may  be  referred  back  to  the 
examiner,  on  motion  founded  upon  some  good  reason  which 
must  be  set  forth  in  an  affidavit.     Ibid. 

§  6021.    Printing  Testimony. 

The  Eules  of  the  Circuit  Court  of  the  U.  S.  require 
each  party  to  print  his  testimony  (other  than  testimony  by 
commission)  and  to  furnish  five  copies  to  the  other  side,  etc. 
The  party  issuing  a  commission  prints  immediately  on  its 
return,  or  the  evidence  may  be  suppressed  or  printed  by  the 
opposite  party.  Additional  Circuit  Court  (U.  S.  E.  D.  of 
Pa.)  Rule  VI. 

In  the  State  courts  it  is  not  necessary  to  print  for  the 
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argument  in  tiie  Common  Pleas,  but  on  appeal  to  the 
Supreme  Court,  the  whole  record,  including  the  testimony,, 
must  be  printed. 

g  6022.    Examiner's  Fees. 

It  needs  no  citation  to  show  that  an  examiner  cannot 
retain  his  report  for  payment  of  his  fees. 

The  parties  are  to  pay  in  the  first  instance  in  the  pro- 
portion of  the  just  charges  to  each.  Reynolds  v.  Baylor,  3 
0.  P.,  5i  (1S86)  ;  Sugden  v.  Sugden,  22  W.  N.,  136  (1886)  ; 
Nichols  V.  English,   3  Brews.,  260  (1869). 

The  fees  paid  by  the  winning  party  may  be  collected  from 
the  losing  party.  But  the  fees  due  the  examiner  unpaid 
by  a  losing  party  cannot  be  collected  by  the  examiner  from 
the  winning  party.  Yerlce^s  Appeal,  14  W.  N.,  510(1884), 
overruling  WhitaJcer's  Estate,  40  Leg.  Int.,  141  (1883). 

The  examiner's  fee  was  divided  when  it  was  impossible 
to  ascertain  the  exact  proportion  due  by  each  party.  Ohlsen 
V.  Riehle,  15  W.  N.,  437  (1884). 

Each  party  pays  the  examiner  in  the  first  instance 
for  his  depositions.  Nichols  v.  English,  3  Brews.,  260 
(1869). 

The  expense  of  printing  the  examiner's  report  cannot 
be  charged  as  costs.  Rogers  v.  Williarns,  4  Brews.,  148 
(1871). 

Nor  will  the  stenographer's  bill  be  allowed  as  costs  in 
the  absence  of  an  agreement  by  the  parties.  O'Neill  v. 
Duff,  33  Leg.  Int.,  408  (1876). 

Where  an  examiner,  with  the  approval  of  the  parties, 
employed  a  stenographer,  the  latter's  compensation  was 
fixed  by  the  court  and  allo^ved  as  costs.  Drinkhouse's 
Estate,  1  Dist.  Rep.,  92  (1892). 

Whether  testimony  was  or  was  not  taken,  ten  dollars  a 
day  was  allowed  for  all  meetings.  Shillingford  v.  Church, 
16  W.  N.,  437  (1884). 

Where  no  meeting  was  held  and  no  testimony  taken, 
twenty-five  dollars  was  allowed.  Sailor's  Estate,  2  Dist. 
Eep.,  489  (1893). 

For  other  citations  as  to  fees  of  examiners  and  for  the- 
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costs  allowed  by  the  equity  fee  bill,  see  Brews.  Prac. ,  VoL 
II.,  §§  3135,  3136. 

An  interlocutory  decree  against  the  defendants  for  the 
payment  of  examiner's  fees  cannot  be  enforced  by  attach- 
ment.    Reynolds  v.  Baylor,  3  C.  P.,  .54  (ISSfi). 

An  examiner  cannot  issue  execution  to  enforce  the  pay- 
ment of  his  fee,  before  the  final  disposition  of  the  costs  of 
the  suit.  Reynolds  v.  Baylor,  7  Lancaster  Law  Review, 
40  (1890). 

§  6023.    Form  of  Examiner's  Report. 

The  form  of  report  for  an  examiner  and  master  is  given 
Brews.  Prac,  Vol.  III.,  §  4177. 

The  report  of  an  examiner  can  follow  this  form  to  the 
end  of  the  sentence  in  which  it  is  stated  that  the  depositions 
"are  hereto  attached."  The  contentions  of  counsel,  the 
findings  of  fact  and  conclusions  of  law  do  not  appear  in  the 
report  of  one  who  is  examiner  and  not  master. 

The  report  is  signed  by  the  examiner.  Notice  of  filing 
the  report  should  be  given  to  counsel  representing  the 
parties.  It  is  good  practice  to  have  the  parties  accept  service 
of  notice  of  filing  the  report. 


CHAPTER  XXXVII. 

MASTERS. 
■%  6024.    When  Appointed. 

Under  the  Amended  Eules  promulgated  by  the  Supreme 
Court  of  Pennsylvania,  January  15,  ISOi,  masters  in  chan- 
cery almost  disappear  from  the  State  practice.  The  pro- 
vision as  to  them,  made  on  the  date  referred  to,  reads  :  ' '  The 
office  of  master  in  chancery  is  hereby  discontinued  except 
in  proceedings  where  decrees  or  interlocutory  orders  are  to 
be  executed,  or  their  execution  supervised  by  an  officer  of 
the  court ;  as  in  partition,  the  sale  of  real  estate,  the  ex»^;u- 
tion  of  deeds  and  the  like." 

Instead  of  the  old  and  tedious  practice  of  atteniing 
before  a  master  for  months  and  often  for  years,  the  new 
Eules  direct  that  "the  hearing  of  cases  in  equity  sho,ll  be 
conducted  before  the  judge  sitting  as  chancellor  or  birore 
a  referee."  The  Orphans'  Court  of  Philadelphia  estabLshed 
this  system  for  cases  devisavit  vel  non  in  that  tribunal,  and  it 
has  met  with  general  approval.  An  application  for  a  feigned 
issue  devisavit  vel  non  no  longer  drags  before  an  examiner 
at  the  rate  of  two  hours  a  week,  but  is  now  heard  with 
proper  dispatch.  There  is  really  no  additional  labor  thrown 
upon  the  court.  A  judge  can  hear  a  witness  just  as  rapidly 
as  he  can  read  the  notes  of  an  examiner.  The  manner  of 
the  witness  can  be  noted  and  justice  much  more  certainly 
administered. 

For  the  U.  S.  Practice  and  for  the  few  cases  in  which 
masters  may  be  appointed  in  the  State  courts,  the  following 
suggestions,  though  brief,  may  be  all  sufficient  : 

The  U.  S.  Eules  of  court  as  to  masters  regulate  their 

.appointment,  references  to  them,  their  proceedings,  author- 
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Ity,  mode  of  proof  and  of  examining  witnesses,  the  evidence, 
accounting,  the  sittings,  compensation,  report,  exceptions, 
etc.,  etc.  See  U.  S.  Eules,  73  to  84  inclusive,  and  Additional 
Circuit  Court  Eules  VII.,  VIII. 

The  State  Equity  Rules  on  these  subjects  will  be  found 
at  §§  15,  62,  63,  64,  65,  66,  67,  6S,  69. 

The  Eules  of  the  U.  S.  and  State  courts  are  all  printed 
and  indexed  in  this  work.  It  is  tinnecessary  even  to  con- 
dense them  here. 

§  6025.    Appointment  and  Removal  of  Masters. 

The  Common  Pleas  cannot  suspend  the  Equity  Eules  of 
the  Supreme  Court.  The  appointment  and  removal  of 
masters  must  be  in  accordance  with  the  Supreme  Court 
Eules.  A  master  cannot  be  summarily  dismissed.  Gibbon's 
Appeal,  104  Pa.  St.,  587  (1883). 

An  order  of  court  withdrawing  a  reference  to  a  master 
will  only  be  made  on  very  special  occasions.     Ibid. 

After  taking  testimony  by  depositions,  a  case  may  be 
referred  to  a  master.  White  v.  Thielens,  106  Pa.  St.,  173 
(1884). 

Before  the  Amendments  to  the  Equity  Eules,  the  Supreme 
Court  refused  to  entertain  an  appeal  from  a  decree  where 
there  had  been  no  reference  to  a  master  ;  Baitroad  Co.'s 
Appeal,  13  W.  N.,  173  (1883) ;  and  it  was  hekl  that  a  master 
should  be  appointed  when  the  answer  admitted  the  facts 
stated  in  the  bill.  Bristor  v.  Tasker,  135  Pa.  St.,  110  ;  26 
W.  N.,  115  (181J0). 

In  equity  cases  which  should  be  referred  to  a  master, 
where  there  is  contrariety  of  testimony,  the  master  should 
find  the  facts  and  the  court  should  not  decide  the  cause 
without  a  reference  to  a  master.  Backus''  Appeal,  58  Pa. 
St.,  192  (1868)  ;  Herdic's  Ajjpeal,  Id.,  211  (1868)  ;  Clark's 
Appeal,  62  Pa.  St.,  447  (1869)  ;  Baver  v.  Seeger,  1  W.  IST., 
98  (1874)  ;  Bailey  y.  Westcott,  6  Phila.,  525  (1868). 

By  Act  of  Jan.  24,  1849,  §  16  (P.  L.,  682),  it  is  provided 
that  the  judges  shall  not  appoint  as  masters  in  chancery 
'•'  any  person  related  or  connected  with  said  judges  or  any 
one  or  more  of  them  by  ties  of  consanguinity  or  marriage."' 
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The  Act  of  March  29,  1860,  §  1  (P.  L.,  343),  provides  that 
the  above  act  shall  not  apply  "  where  the  counsel  interested 
or  the  parties  nominate  *  *  *  the  master." 

§  6026.    Master  Appointed  on  Motion— Form  of  Motion. 

A  master  is  appointed  by  the  court  upon  motion. 
The  form  of  motion  in  partition  cases  will  be  found  in 
tiie  Chapter  on  "Partition." 

The  following  short  form  may  be  used  when  proper  : 

(Caption.) 

And  now  (date),  on  motion  of  L.  M.,  pro  plaintiff,  A.  B.,  Esq.,  is  ap- 
pointed master  in  the  above  cause  (if  necessary  to  specially  state  his  duty, 
it  should  be  here  set  forth). 

(Signature  of  judge.) 

g  6027.    Powers  and  Duties  of  Masters. 

The  decree  already  entered  binds  the  master.  He  can- 
not go  behind  it  and  admit  bonds  excluded.  McElrath  v. 
B.  B.,  68  Pa.  St.,  37  (1871)  ;  Bice  v.  B.  B.,  9  Phila.,  294 

(isrs). 

In  partnership  cases  the  master  should  not  only  report 
the  amount  due  to  the  plaintiff,  but  he  should  settle  the 
account  between  the  defendants.  Eaton's  Appeal,  66  Pa. 
St.,  483  (1870). 

As  to  the  power  of  a  master  to  take  further  testimony, 
the  decisions  are  not  in  harmony. 

In  Burton  v.  Peterson,  4  W.  N.,  256  (1878),  it  was  said 
that  on  a  reference  to  state  the  facts  he  could  not  take  ad- 
ditional testimony  ;  that  if  either  party  desire  to  take  addi- 
tional testimony,  they  must  come  in  on  a  motion  for  that 
purpose,  and  the  court  will  then  decide  as  to  the  admissi- 
bility and  relevancy  of  such  testimony.  In  Freeman  v. 
Stine,  36  Leg.  Int.,  422  (1879),  it  was  ruled  that  the  testi- 
mony having  been  closed  before  the  examiner,  it  could 
not  be  opened  before  the  master. 

In Messinger's  Appeal,  48  Leg.  Int.,  101  (1885),  the  parties 
agreed  to  close  on  a  day  named,  and  the  master  was  sus- 
tained in  refusing  to  admit  testimony  after  that  day. 
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On  the  other  hand,  in  Patterson  v.  Patterson,  2  Pears., 
ITi.)  (isTo),  it  was  decided  that  after  the  closing  of  the  evi- 
dence and  the  partial  preparation  of  the  report,  the  master 
could  hear  other  testimony  "in  furtherance  of  justice." 
See  Crass  v.  Stiiison,  2  Sumner,  605  (1S37). 

Doubtful  testimony  should  be  taken,  although  after- 
wards the  master  might  re-fuse  to  consider  it.  Kohlemeyer 
V.  KoTileineyer,  0  C.  C,  W.)  (188i>). 

li\  Burton:' s  Appeal,  DS  Pa.  St.,  214  (1880),  the  examiner 
had  filed  his  report  and  a  master  had  been  appointed.  An 
application  was  made  to  re-open  the  evidence,  on  the  ground 
that  two  witnesses  had  made  a  mistake  in  their  testimony 
before  the  examiner.  It  was  decided  that  the  application, 
in  the  discretion  of  the  court,  could  be  granted,  but  that 
such  motions  were  not  favored  and  great  care  should  be 
exercised  to  prevent  abuse. 

A  m_aster  cannot  suspend  proceedings  until  fees  already 
earned  are  paid.     Huddy  v.  Caldwell,  6  W.  N.,  4-18  (187i>). 

A  second  master  can  state  the  account  ordered  by  .the 
first  master  on  principles  of  equity,  although  no  special  ob- 
jection was  made  in  the  first  report  or  in  the  opinion  of  the 
Supreme  Court  affirming  it.  Tolles'  Appeal,  32  \Y  N.,  1 
(1888). 

By  the  73d  Equity  Rule  of  the  U.  S.  courts  every 
decree  for  an  account  of  the  personal  estate  of  a  decedent 
shall  direct  the  master  to  report  what  parts  of  the  person- 
alty are  outstanding,  etc. 

By  the  74th  of  the  same  Rules  the  party  for  whom  a 
reference  is  made  to  a  master  shall  present  the  matter  to 
the  master  "on  or  before  the  next  rule- day,"  otherwise  the 
opposite  party  shall  be  at  liberty  to  ' '  cause  proceedings  to 
be  had  before  the  master  at  the  cost  of  the  party  procuring 
the  reference." 

By  the  75th  of  the  same  Rules  the  master  must  give 
"  due  notice  "  *  *  *  he  may  "  proceed  ex  parte ; "  diligence 
is  enjoined,  and  either  party  may  apply  for  an  order  "  to 
speed  the  proceedings,"  etc. 

By  the  77th  Rule  he  regulates  the  proceedings,  may 
require  production  of  all  books,  etc.,  examines  all  witnesses. 


752  MASTERS. 

orders  commissions  and  generally  does  "  all  other  acts  *  *  * 
necessary  *  *  *  to  the  justice  and  merits." 

The  T6th  Eule  regulates  the  master's  report. 

The  Y8th  Eule  provides  -for  subpoenas  to  witnesses, 
their  compensation,  punishment  for  contenipt,  etc. 

Other  Equity  Eules  of  the  U.  S.  courts  provide  for  the 
following  matters  :  79,  accounts  before  masters  ;  80,  use  of 
depositions,  etc.,  on  file  ;  81,  examination  of  claimants  ;  82, 
appointment  of  standing  masters,  their  compensation,  etc.  ; 
83  and  Si,  exceptions  to  the  reports  of  masters. 

Additional  Circuit  Court  Eules  VII.  and  VIII.  provide 
for  the  sittings  of  masters,  the  taking  of  testimony  before 
them  and  the  costs  of  exceptions. 

Similar  provisions  may  be  found  in  the  State  Equity 
Eule  XII.,  §§  62-69. 


§  6028.    Master's  Interlocutory  Eeport— Certificate. 

Where  the  master  erroneously  refuses  to  hear  a  wit- 
ness, if  he  be  permitted  to  take  testimony,  or  where  the 
witness  refuses  to  testify  before  the  master  or  examiner  on 
the  ground  of  privilege,  or  to  produce  certain  books,  papers, 
etc. ,  and  in  all  cases  where  it  is  necessary  to  secure  the 
opinion  of  the  court  in  any  matter  relating  to  the  proceed- 
ing before  the  m.aster,  which  is  of  importance  in  the  further- 
ance of  justice,  it  is  usual  to  request  the  master  to  make 
up  his  interlocutory  report  ;  at  the  instance  of  either  party 
the  master  should  make  and  deliver  to  such  party  a  certifi- 
cate, stating  briefly  the  facts  of  the  case,  his  refusal  to  act 
if  this  be  so,  etc. ,  that  the  court  may  review  his  decision. 

The  master  usually  does  this  without  an  order.  If  he 
refuse  to  make  up  his  interlocutory  report  and  deliver 
such  certificate  on  motion,  the  court  will  make  an  order 
requiring  him  to  do  so.  Scliivarz  v.  Sears,  1  Mich.  Chanc. 
Cases,  21  (1842)  ;  TVard  v.  Jeweft,  Id.,  45  (1842)  ;  Snebly  v. 
Linnell,  36  Leg.  Int.,  193  (1870)  ;  Campbell  v.  Knowles, 
Id.,  193  (1879).  It  is  not  proper  practice  to  wait  and  except 
to  his  report.  Schwarz  v.  Sears,  supra ;  Ward  v.  Jewett, 
supra. 
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§  6029.    Porin  of  Certificate  and  Interlocutory  Report. 

(Caption.)  I 

Inteeloctjtory  Report  op'Mastek,  and  Certificate. 

Pursuant  to  adjournment  the  parties  assembled  at  the  master's  office, 
<place)  (date),  for  the  purpose  of  taking  testimony  to  be  produced  by  plain- 
tiff. 

Present  (here  state  counsel,  parties  and  witnesses  in  attendance). 

A.B.  was  duly  sworn  and  examined  on  behalf  of 

Upon  certain  questions  being  put  to  the  witness  by  L.  M.,  Esq.,  on  behalf 
of  plaintiff,  the  witness  declined  to  answer,  on  the  ground  of  privilege. 

Whereupon  the  master  was  requested  to  certify  to  the  court  by  inter- 
locutory report,  the  examination  of  the  said  witness  for  the  purpose  of 
securing  the  opinion  and  order  of  the  court  as  to  the  propriety  of  the  wit- 
ness refusing  to  answer  the  questions  propounded  to  him.  A  correct  copy 
of  said  deposition  is  hereto  attached.     All  which  is  hereby  certified. 

Q.  R., 

Master. 

(Attach  the  deposition  showing  the  question  which  the  witness  declined 
answering,  and  his  reasons.) 

§  6030.    Master's  Report — What  it  Must  Contain. 

In  Oas  Co.  v.  Gas  Co.,  1  0.  C,  277  ;  24  W.  N.,  575 
(1889),  Judge  Wickham  (Beaver  Co.)  thus  states  what  a 
master's  report  should  contain  : 

"First.  It  should  give  a  clear  and  succinct  history  of 
the  case  as  gathered  from  the  pleadings  and  the  evidence. 
The  issues,  both  of  law  and  fact,  should  be  herein  recited 
and  defined.  If  by  agreement  the  parties  have  let  any 
matter  put  at  issue  by  the  pleadings  drop  out  of  the  case, 
this  should  be  stated.  In  brief,  everything  necessary  to  a 
full  and  proper  understanding  of  the  controversy  should  be 
set  forth. 

"■  Second.  The  findings  of  facts  should  next  follow. 
These  ought  to  appear  in  separate  numbered  paragraphs, 
each  of  which  should  relate  to  a  particular  issue  raised  by  the 
pleadings.  They  should  be  clear,  distinct  and  adequate,  and 
without  admixture  of  comment  or  argument.  *  *  *  As 
a  rule  the  findings  of  fact  should  cover  every  issue  of  fact 
created  by  the  pleadings.  An  issue  deemed  immaterial  or 
irrelevant  by  the  master  might  not  be  so  considered  by 
48 
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this  court  or  by  the  Supreme  Court.  The  master  nevei  can 
enlarge,  nor  usually,  without  the  consent  of  both  sides, 
narrow  or  ignore  the  issues  formally  and  deliberately  framed 
by  the  parties  and  referred  to  him  by  the  court.  It  must 
be  kept  in  mind  that  the  issues  are  limited  and  defined  by 
the  pleadings,  which  should  be  carefully  examined  to 
ascertain  just  what  is  admitted  and  denied.  In  proceedings 
before  an  auditor  there  are  often  no  pleadings  nor  anything 
analogous  thereto  to  guide  him.  Matters  of  controversy  in- 
formally presented,  and  sometimes  unheard  of  until  after 
his  appointment^  largely  suggest  and  prescribe  his  powers 
and  duties.  Not  so  in  an  equity  suit.  There  the  matters 
in  dispute,  whether  of  law  or  fact,  are  fully  set  out  and 
•defined  by  the  pleadings  before  the  case  goes  to  the  master, 
unless  it  is  referred  to  him  for  some  limited  and  special 
purpose. 

"Third.  The  findings  of  law  come  next  in  order.  These 
should  also  be  full  and  adequate,  embracing  and  covering 
every  question  involved  in  the  case,  and  should  be  contained 
in  brief  numbered  paragraphs,  each  one  relating  as  far  as 
possible  to  a  different  subject.  They  should  not  have 
tacked  to  them  arguments  or  citations  of  authorities.  The 
master  may,  and  often  should,  sustain  all  that  has  gone 
before,  by  arguments,  illustrations  and  authorities. " 

The  form  of  the  decree  recommended  should  be  set  forth. 
Similar  directions  are  given  in  Agnew  v.  Whitney,  33  Leg. 
Int.,  139  ;  2  W.  N.,  474(1876),  and  in  MortlandY.  Mortland, 
31  W.  N.,  152  ;  151  Pa.  St.,  594  (1892). 

§  6031.    Report. 

If  the  same  person  be  examiner  and  master,  he  should 
file  separate  reports.  Morocco  Co.  v.  Walton,  3  Del.,  102 
(1886). 

A  master  should  not  report  the  testimony  or  his  reasons. 
Ibid.  ;  Ranck  v.  Butt,  9  L.  Bar.,  186  (1876). 

He  cannot  decide  questions  not  raised  by  the  pleadings. 
If  the  bill  be  not  sustained  by  the  evidence  he  should  report 
.a  decree  dismissing  it.  Morio's  Appeal,  4  Penny.,  398 
»<1884). 
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<§  6032.    Form  of  Master's  Report. 

The  form  in  the  Chapter  on  "Partition"  may  readily  be 
adapted  to  meet  the  facts  of  any  ordinary  case,  now  referred 
to  a  master. 

§  6033.    Rule  on  Master  to  File  Report. 

If  the  master  refuse  to  file  his  report,  an  affidavit  setting 
forth  the  facts  may  be  presented,  and  on  motion  and  cause 
shown,  the  court  will  grant  a  rule  on  the  master  to  show 
cause  why  he  should  not  file  his  report. 

§  6034.    Effect  of  a  Master's  Report— Setting  aside  Report. 

New  testimony  will  not  be  allowed  to  be  taken  unless  in 
cases  of  clear  mistake  of  the  parties,  or  omission  on  part  of 
a  witness  or  of  the  examiner.  Nece  v.  Fruden,  8  Phila., 
350  (isri) ;  HuUy  v.  Ilareus,  3  Luz.  L.  Eeg.,  185  (1874). 

Clear  error  must  be  shown  to  affect  the  master's  find- 
ings. Winton  v.  Mott,  4  Luz.  Leg.  Reg.,  71  (1875)  ;  Spohn 
V.  Stein,  1  Legal  Eecord,  229  (1880)  ;  Beid  v.  Anderson,  6 
Xancaster  Law  Eeview,  26  (1888)  ;  Stacker  v.  Sutter,  2 
Northampton  Co.  Eep.,  53  (1889),  affirmed  in  134  Pa.  St., 
19  (1890). 

It  is  no  reason  for  setting  aside  a  report  that  the  master 
has  not  regarded  uncertain  testimony,  where  he  is  sustained 
by  definite  proof.     Perry's  Appeal,  8  Atl.  Eep.,  450  (1887). 

The  court  may  enter  the  decree  recommended  and  make 
a  fuller  finding  of  facts  than  reported  by  the  master. 
Gaines  v.  Brocherhoff,  26  W.  N.,  258  (1890). 

Where  a  master's  report  is  set  aside  in  the  court  below, 
an  opinion  should  be  filed.     Jeanes'  Appeal,  116  Pa.  St., 

573  (1887). 

It  should  point  out  the  errors  of  the  master.  Oriffin's 
Appeal,  109  Pa.  St.,  150  (1885)  ;  Schepper's  Appeal,  23  W. 
K,  570  (1889). 

If  no  opinion  be  filed  the  record  will  be  sent  back.  Mor- 
gan's Appeal,  23  W.  N.,  522  ;  125  Pa.  St.,  563  (1889).  See 
opinion  of  Thayer,  P.  J.,  as  to  this  case.  Mirkil  v.  Mor- 
gan, 46  Leg.  Int.,  444  ;  25  W.  N.,  532  (1890). 
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In  the  same  case  the  Supreme  Court  examined  the  tes- 
timony de  novo.    Mirkil  v.  Morgan,  134  Pa.  St.,  IM  (1890). 

When  the  court  below  has  approved  the  findings  of  fact 
by  a  master,  plain  error  must  be  shown  in  order  to  disturb 
the  decree.  Xisor's  Appeal,  62  Pa.  St.,  428  (1869)  ;  Phil- 
lips' Appeal,  68  Id.,  130  (1871)  ;  SproulVs  Appeal,  11  Id., 
137  (1872)  ;  Clarkson  v.  Norton,  31  Leg.  Int.,  277  (1874)  ; 
Shoemaker  v.  Ins.  Co.,  32  Leg.  Int.,  264  (1875) ;  Crowell 
V.  James,  Id.,  420  ;  2  W.  N.,  176  (1875)  ;  Trexler  v.  Men- 
nig,  2  W.  N.,  680  ;  33  Leg.  Int.,  321  (1875) ;  Walton  v. 
Whann,  8  Legal  Gazette,  82  (1876) ;  Bugbee's  Appeal,  .110 
Pa.  St.,  331  (1885)  ;  Tolles'  Appeal,  22  W.  N.,  1  (1888)  ; 
Messinger's  Appeal,  43  Leg.  Int.,  101  (1885)  ;  Burton's 
Appeal,  93  Pa.  St.,  214  (1880)  ;  Weaver's  Appeal,  12  Atl. 
Eep.,  312  (1888) ;  Borough  v.  Saint,  6  Cent.  Rep.,  142  (1886)  j 
Stocker  v.  Sutter,  134  Pa.  St.,  19  ;  26  W.  N.,  221  (1890);, 
KirhyY.  County,  134  Pa.  St.,  109(1890). 

It  is  a  general  and  undisputed  principle,  that  where  the 
evidence  is  conflicting  and  the  credibility  of  witnesses  is  in- 
volved, a  master's  finding  upon  a  question  of  fact  is  entitled 
to  the  same  consideration  as  the  verdict  of  a  jury,  and  will 
not  be  set  aside  unless  it  be  clearly  and  palpably  against, 
the  weight  of  the  evidence.  Bedell's  Appeal,  87  Pa.  St., 
510  (1878)  ;  Lewis'  Appeal,  127  Id.,  127  (1889)  ;  Bank  v. 
Supply  Co.,  150  Id.,  36  (1892) ;  McConomy  v.  Reed,  152  Id., 
42  (1892) ;  Warner  v.  Hare,  154  Id.,  548  (1893)  ;  Potter's 
Appeal,  158  Id.,  292  (1893)  ;  Brotherton  v.  Reynolds,  164 
Id.,  134  (1894) ;  Rwy.  Co.  v.  Rwy.  Co.,  164  Id.,  274  (1894). 

But  where  the  finding  is  from  facts  which  are  not  in  dis- 
pute or  from  credible  and  uncontradicted  evidence,  this  rule 
does  not  apply.    McConomy  v.  Reed,  supra. 

Unless  the  evidence  on  which  the  master  founds  his  re- 
port be  so  weak  that  it  would  not  sustain  a  verdict,  the 
master's  report  will  not  be  set  aside.  McCay  v.  Black,  36 
Leg.  Int.,  471  (1879). 

The  Supreme  Court  will  reverse  if  there  be  no  proof  to 
sustain  the  master's  findings,  or  the  facts  developed  by  the 
testimony  have  not  been  found.  WorralVs  Appeal,  110 
Pa.  St.,  349  (1885). 
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The  report  has  less  weight  where  the  findings  are  infer- 
ences. The  report  will  be  set  aside  if  the  findings  are 
clearly  unsupported.     Ruiz's  Appeal,  100  Pa.  St.,  75  (1882). 

The  report  will  be  set  aside  if  the  findings  of  law  are  er- 
roneous.    Cemetery  Co.  v.  Griffin,  35  W.  N.,  537  (1895). 


§  6035.    Awarding  Issues  to  be  Tried  by  a  Jury. 

After  a  cause  is  referred  to  a  master,  it  is  sometimes 
desirable  to  have  issues  of  fact  tried  by  a  jury.  To  this 
end  the  former  practice  was  to  present  a  petition  to  the 
master,  stating  the  facts  under  oath,  demanding  an  issue  to 
be  framed  upon  the  questions  of  fact  directly  in  point,  and 
requesting  the  master  to  file  his  interlocutory  report  in 
favor  of  granting  such  issue. 

To  the  recommendation  of  the  master  or  his  refusal  to 
recommend,  the  parties  excepted  and  the  case  was  argued 
on  its  merits  on  the  next  equity  argument  list. 

If  the  court  granted  the  application,  the  issues  were 
framed. 

The  practice  under  the  recent  Equity  Eules  would  seem 
to  be  different. 

The  rule  as  to  trial  by  jury  is  as  follows  :  "After  a 
case  in  equity  is  at  issue  upon  questions  of  fact,  either 
party  may  move  a  rule  upon  the  other  party  to  show  cause, 
on  five  days'  notice,  why  the  issues  of  fact,  or  some  of  them, 
shall  not  be  tried  before  a  jury.  If,  on  the  return  of  the 
rule,  such  trial  be  awarded,  the  court  shall  frame  the  issues 
in  the  form  of  separate  questions.  The  verdict  rendered 
shall  not  be  general,  but  shall  consist  of  an  answer  to  each 
question  so  submitted.  These  answers,  made  to  inform  the 
conscience  of  the  chancellor,  shall  not  be  binding  upon  him 

in  any  case." 

The  finding  of  the  jury  is  only  advisory.  The  object  of 
granting  an  issue  is  not  to  obtain  a  record  which  will  con- 
clude either  party,  but  to  obtain  the  opinion  of  a  jury  upon 
the  effect  of  evidence  to  be  adduced  by  the  parties,  which 
may  aid  the  chancellor  in  making  up  his  mind  as  to  the 
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merits  of  the  case.     Kelly  v.  Greenoff,   3  Dist.   Eep.,   284r 
(1893). 

The  court  will  generally  direct  an  issue  for  shai-ply  con- 
tested questions  of  fact,  in  order  that  they  may  be  settled 
with  less  expense,  more  expedition  and  satisfaction. 

The  matter  of  awarding  the  issue  is  one  of  discretion. 
Hinds  V.  Daley,  3  Id.,  52  (1893). 

There  is  no  pleading.  The  questions  of  fact  framed  under 
the  supervision  of  a  chancellor  are  submitted  to  the  jury  as 
constituting  the  issues  they  are  to  pass  on,  and  the  jury  are 
sworn  in  the  words  of  the  order  framing  the  issues.  Kelly 
V.  Greenoff,  supra. 

The  proceeding  is  not  an  independent  one,  but  simply  an- 
cillary to  that  pending  on  the  equity  side.  Ibid.  No  judg- 
ment is  entered,  but  the  trial  judge  certifies  to  the  equity 
side  the  record  of  the  finding  and  the  evidence.     Ibid. 

A  jury  trial  cannot  be  demanded  after  the  master  has. 
found  a  fact.     Lower's  Appeal,  1  Walker,  404  (1873). 

§  6036.    Exceptions  to  Master's  Beport. 

In  IT.  S.  Court,  see  Eules  83,  84  ;  Additional  Circuit 
Court  Eule  VIII. 

As  to  Pennsylvania  Practice,  the  master  sends  notice 
that  the  report  is  ready  ;  any  party  excepting  must  file  his 
exceptions  with  the  master  ;  he  is  confined  to  these  excep- 
tions ;  either  party  may  order  the  cause  on  next  argument 
list  if  four  days  intervene  ;  if  no  exceptions,  the  report, 
shall  be  confirmed  in  twenty  days,  etc.,  etc.  See  State 
Equity  Eule,  §  69. 

Each  of  the  items  objected  to  should  be  specified  in  the 
exceptions.     Beeside  v.  Reeside,  6  Phila.,  50T  (1868). 

The  exceptions  should  not  be  prolix  or  argumentative,, 
but  should  state  concisely  the  fault  imputed  to  the  report. 
Stocker  v.  Hutter,  2  Northampton  Co.  Eep.,  66  (1889). 

Exceptions  must  be  filed  with  the  master.  Kaub  v. 
Ziegler,  11  W.  N.,  433  (1882). 

No  one  can  be  heard  who  has  not  filed  exceptions.  Pat- 
terson V.  Patterson.  2  Pears.,  170  (1873). 
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A  report  may  be  re-committed  to  correct  error.  Norris 
V.  Norris,  39  Leg.  Int.,  256  (1882). 

The  correctness  of  findings  of  fact  must  be  settled  by 
the  testimony.      Wagner  v.  Meter  Co.,  2  C.  0.,  113  (1886.) 

Where  there  is  an  agreement  that  the  report  shall  be 
without  exception  or  appeal,  the  Supreme  Court  will  quash 
an  appeal.  Hostetter's  Appeal,  92  Pa.  St.,  132  (18T9) ; 
Lewis'  Appeal,  91  Id.,  359  (1879). 

§  6037.    Form  of  Exceptions. 

(Caption.) 

And  now  (date),  the  plaintiff  excepts  to  the  report  of  the  learned  master 
as  follows  : 

1.  The  learned  master  erred  in  reporting  (except  to  every  adverse  find- 
ing of  law  and  of  fact  in  separate  paragraphs  separately  numbered). 

(Every  exception  to  a  report  should  point  specifically  to  the  error  com- 
plained of.  General  exceptions  display  a  want  of  skiU  and  imply  that  no 
particular  error  has  been  discovered.  Mengas'  Appeal,  19  Pa.  St.,  333 
(1853).) 

2.  The  learned  master  erred  in  recommending  that  the  bill  be  dismissed 
with  costs. 

3.  The  learned  master  erred  in  not  recommending  a  decree  in  favor  of 
plaintiif. 

4.  The  learned  master  erred  in  finding  against  the  plaintiff. 

5.  The  learned  master  erred  in  finding  in  favor  of  defendant. 

6.  The  learned  master  erred  in  recommending  that  a  decree  be  entered 
(here  set  forth  the  substance  of  the  decree). 

L.  M., 
Solicitor  pro  Plaintiff. 

§  6038,    Master's  Fees. 

A  master  is  to  be  compensated  according  to  his  respon- 
sibility and  labor.  Commissions  are  not  allowed.  Wister 
V.  Foulke,  6  Phila.,  26  (1865). 

A  master's  fee  is  a  part  of  the  costs.  Bradley  v.  Ewy. 
Co.,  34  W.  N.,  78  ;  160  Pa.  St.,  72(1894). 

The  court  below  cannot  order  the  master's  fee  to  be 
paid  by  defendant  after  the  entry  of  a  decree  dismissing 
the  bill  with  costs,  and  the  affirmance  of  that  decree  by  the 
Supreme  Court.     Although  not  taxed  before  the  appeal, 
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the  fees  are  included  in  the  words  "with  costs."  Janes^ 
Appeal,  8T  Pa.  St.,  428  (1878). 

Although  the  costs  have  been  put  on  the  other  side,  the 
party  moving  for  the  appointment  of  a  master  is  primarily 
liable  for  the  fee.  Wingett's  Estate,  6  C.  C,  383  (1888); 
Lowenstein  v.  Biernhaum,  8  W.  IST.,  301  (1880) ;  Large  v. 
Davis,  12  Id.,  33  (1882).  The  decree  may  be  so  amended. 
Ihid. 

He  in  whose  favor  the  master  reports  should  pay  the 
fee  in  the  first  instance.  He  can  recover  if  so  entitled  on 
final' decree.     Thompson's  Appeal,  11  W.  N.,  414  (1879). 

Before  the  winning  party  can  be  called  on  for  the 
master's  fee,  all  efforts  should  be  exhausted  against  the 
losing  party.     Devine  v.  Mundell,  13  W.  N.,  267  (1883). 

In  the  U.  S.  courts  the  master's  fee  is  arranged  accord- 
ing to  the  scale  of  judicial  salary.  Middleton  v.  Telegraph 
Co.,  44  Leg.  Int.,  366  (1887). 

Stenographer's  fee  for  services  before  a  master  not 
allowed  in  the  absence  of  an  agreement  that  it  shall  be 
borne  by  the  parties.     O'Neill  v.  Duff,  11  Phila.,  244  (1876). 

A  master  has  the  right  to  ask  the  direction  of  the  court 
as  to  payment  of  his  fee,  if  the  litigation  is  lengthy  and 
he  desires  partial  payment  before  he  has  filed  his  report. 
Powers  Estate,  163  Pa.  St.,  350  (1894). 

He  should  not,  before  filing  his  report,  accept  his  fee  in 
whole  or  in  part  from  one  of  the  parties  without  the 
knowledge  of  the  other  party  or  of  the  court.     Ibid. 

The  court  has  the  power  to  fix  the  fee,  to  make  the  nec- 
essary and  proper  order  for  its  payment  and  to  enforce  such 
order.     Woodward  v.  Brace,  139  Pa.  St.,  316  (1891). 

In  cases  of  contract  an  attachment  will  not  be  allowed 
in  order  to  collect  a  master's  fee,  and  the  rules  so  providing 
are  illegal  and  contrary  to  the  Act  of  July  12,  1842.  Pierce's 
Appeal,  103  Id.,  27  (1883). 

But  where  the  defendant  was  guilty  of  a  breach  of  trust 
and  actual  fraud,  the  attachment  may  be  allowed.  Wilson 
V.  Wilson,  143  Id.,  247  (1891)  ;  Church's  Appeal,  103  Id., 
263  (1883). 

The  Supreme  Court  will  not  review  the  reasonableness 
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■of  a  master's  fee  save  in  cases  of  abuse  of  discretion.    Linn 
V.  Borough,  160  Id.,  511  (1894). 

§  6039.    Master's  Sales. 

If  a  higher  price  be  offered  before  confirmation,  a 
master's  sale  will  be  set  aside.  Church  v.  Bailee,  29 
P.  L.  J.  (N.  S.),  20  (1881). 

A  master  cannot  change  the  terms  of  sale  fixed  by  the 
order  of  the  court.  Murphy  v.  Bedford,  35  Leg.  Int.,  262 
(1878). 

Before  distributing,  a  master  should  secure  searches  for 
liens.  Newell  v.  Clark,  15  W.  N.,  157  (1884).  See  Chapter 
on  "  Partition." 


CHAPTER  XXXVm. 

PROSECUTION  OF  A  CASE  IN  EttUITT, 

§  6040.    Preparing  Bill. 

Before  preparing  the  bill  the  attorney  will  be  careful  ta 
advise  himself — 

(1)  As  to  the  jurisdiction  of  the  court,  and 

(2)  As  to  the  parties  necessary  as  plaintiffs  or  defend- 
ants. 

The  statutes  given  in  the  Chapter  on  "Legislation,"  the 
subsequent  Chapters  entitled  "Who  may  Sue,"  "Who  may 
be  Sued,"  "  Who  must  be  Joined,"  and  the  Chapters  as  to 
the  different  heads  of  Equity  Jurisdiction  may  be  consulted. 

The  preparation  of  the  bill  has  also  been  considered  in  a. 
separate  chapter. 

§  6041.    state  Practice. 

Except  in  the  rare  cases  of  poverty  or  those  in  which  an. 
injunction  must  be  applied  for  on  a  written  bill,  the  com- 
plaint will  always  be  printed.  State  Equity  Eules,  §  14. 
Whether  written  or  printed  the  bill  must  be  filed. 

In  case  of  poverty  each  party  is  entitled  to  one  written 
copy.     State  Equity  Rules,  §  14. 

When  printed,  each  party  appearing  by  separate  counsel 
is  entitled  to  ten  copies,  the  amount  paid  for  printing  to  be 
allowed  as  costs.     State  Equity  Eules,  §  14. 

§  6042.    Service. 

The  service  should  be  like  the  summons,  personal  if 

possible,  otherwise  on  an  adult  member  of  the  defendant's 

family  at  his  dwelling-house,  or  with  an  adult  member  of 
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the  family  in  which  he  resides.  State  Equity  Eules,  §  8.. 
See  Act  of  June  16,  1836,  §  13  (P.  L.,  Y89). 

Service  on  a  corporation  is  made  as  in  case  of  summons.. 
State  Equity  Rules,  §  10. 

On  the  Commonwealth  in  the  manner  prescribed  by  Act 
of  April  6,  1844.     State  Equity  Rules,  §  10. 

§  6043.    Non-resident  Defendants. 

The  court  may,  under  Act  of  April  6,  1859  (P.  L.,  38T),. 
order  a  service  on  non-residents.  In  such  case  the  copy  of 
the  bill  must  be  delivered  with  a  copy  of  the  order  author- 
izing the  service.     State  Equity  Rules,  §  11. 

§  6044.    When  Publication  is  Ordered. 

State  Equity  Rules,  §  12,  direct  the  manner  of  publish- 
ing, etc.     See  also  Chapter  "  "Who  may  be  Sued." 

§  6045.    Service  on  Husband  and  Wife. 

Where  husband  and  wife  are  defendants,  service  of  the 
bill  and  notice  to  appear  shall  be  made  on  each  of  them. 
State  Equity  Rules,  §  9. 

§  6046.    If  Defendant  do  not  Appear, 

the  plaintiff  may  enter  an  order  as  of  course  that  the  bill 
be  taken  pro  confesso,  or  proceed  by  attachment.  State- 
Equity  Rules,  §§  13,  29. 

§  6047.    Form  for  taking  Decree  Pro  Confesso  for  Want  of  an. 
Appearance  and  Ans^wer. 


A. 

V. 

B. 


Common  Pleas,  No.       ,  of  Codkty. 

Term,  18     .     No. 


County  of  ,  ss.: 

C.  D.,  on  oath,  says  that  on  the  day  of  18     ,  he  sei-veA 

on  the  defendant  B.  personally  (or  by  leaving  the  same  with  an  adult  mem- 
ber of  the  family  of  the  said  B.  at  his  dwelling-house  in  this  county)  teni 
printed  bills,  copies  of  the  biU  filed  in  this  case,  each  copy  containmg  an. 
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^endorsed  printed  notice  requiring  an  appearance,  etc.,  exactly  like  the  bill 
filed.    Another  copy  of  said  biU  and  notice  is  attached  to  this  affidavit. 

(Signature  of  deponent.) 
Sworn  to  and  subscribed  before  me,  ) 
(date).  ' 

(Signature  of  notary.) 

To  the  Prothonotary  of  the  Court  of  Common  Fleas, 
No.        ,of  the  County  of 

Sm :  Enter  order  in  the  above  cause  that  the  bill  be  taken  pro  confe$so. 

(Signature.) 
Attorney  pro  Plaintiff. 
(Date.) 


(Endorsement. ) 
No.        .  Term,  (year.) 

A.         . 

V.  [   C.  P. 

Abtidavit  of  Service  or  Bills,  etc.,  on  Defendant  and  Order  for 
Decree  Pro  Confesso. 

Under  the  29th  section  of  the  State  Equity  Eules,  after 
ihe  decree  pro  confesso  has  been  entered,  the  cause  shall  bo 
proceeded  in  ex  parte,  and  the  case  may  be  put  upon  the 
next  equity  argument  list,  and  the  matter  of  the  bill  may 
be  decreed  if  the  same  can  be  done  without  an  answer,  etc. 

By  the  30th  section  of  the  State  Equity  Eules  this  decree 
becomes  absolute  fourteen  days  after  service  of  notice  on  de- 
fendant of  ^uch  decree,  unless  the  decree  be  set  aside  and 
time  be  given  for  filing  an  answer  on  cause  shown.  But 
the  defendant  must  undertake  to  file  his  answer  within  a 
time  prescribed  and  to  submit  to  such  other  terms  as  the 
court  shall  direct  for  speeding  the  cause. 

§  6048.    If  an  Answer  be  Essential. 

There  may  be  cases  in  which  a  decree  pro  confesso  would 
not  be  of  itself  sufficient.  The  plaintiff  may  need  a  discov- 
ery. If  for  any  reason  he  desire  an  answer,  he  must  apply 
for  an  attachment. 
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§  6049.    Form  of  Application  for   an  Attachment  in    Case   of 
Defaiilt  in  not  Appearing. 

Follow  the  affidavit  of  service  given  in  the  preceding  form.     After  the 
;:(iiJavit,  write — 

And  now,  ,  on  motion  of  ,  attorney  pro  complainant,  it 

is  ordered  that  an  attachment  issue  against  the  defendant  B.  to  compel  an 
answer  to  the  bill  filed  against  him  in  the  above  case. 

(Signature  of  judge.) 

This  must  be  allowed  by  a  judge. 


(Endorsement.) 
No.        .  Term,  (year.) 

A. 


B.     ) 


C.  P. 


Affedavit   of   Seevice   on  Defendant  of  Bills  and  of  Notice,  anD" 
Order  for  an  Attachment. 

When  arrested  upon  the  attachment,  the  defendant  can- 
not be  discharged  unless  upon  filing  his  answer  or  comply- 
ing with  such  order  as  may  be  made  under  §  29  of  the  State 
Equity  Rules. 

§  6050.    If  an  Appearance  be  Entered  and  no  Answer  be  Filed,, 

the  plaintiff  can  proceed  as  above  indicated  by  §§  29,  30,  of 
the  State  Equity  Eules — taking  decree  j?ro  confesso,  putting 
the  case  on  the  next  equity  argument  list,  gettmg  his  decree, 
serving  notice  of  the  decree,  etc. 

Or  if  the  plaintiff  so  desire  he  can  have  process  of  con- 
tempt against  the  defendant  as  above  sketched. 

It  will  be  noticed  that  all  of  the  labors  above  marked 
out  terminate  in  simply  securing  an  answer.  After  the 
trouble  of  entering  a  decree  or  issuing  an  attachment,  the 
plaintiff  has  not  advanced  a  single  step  towards  a  final 
decree  if  the  defendant  make  some  excuse  for  his  default, 
pay  the  costs  of  the  attachment  and  file  his  answer.  It 
may  save  time  and  trouble  to  notify  the  defendant  or  his. 
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counsel  that  he  is  in  default    and  by  urgency  secure  the 
desired  answer. 

It  was  the  remark  of  an  experienced  lawyer  that  a  cer- 
tain member  of  the  bar  who  never  responded  to  notices  or 
rules,  was  always  very  happy  when  his  adversary  could  be 
tortured  into  entering  a  decree  pro  confesso  against  him. 

§  6051.    Demurrers. 

The  defendant  may  demur  to  the  bill. 

If  the  plaintiff  deems  it  important  to  do  so  he  can 
amend  (§  60  State  Equity  Eules),  on  motion  and  petition 
without  notice,  within  twenty  days  after  the  demurrer  has 
been  filed.  He  must  serve  copies  of  his  amendment  on  all 
counsel  (§  61  State  Equity  Eules).  As  to  service  of  amend- 
ments on  new  parties,  see  §  54  State  Equity  Eules. 

The  plaintiff  can  order  the  case  on  the  next  equity  argu- 
ment list  on  bill  and  demurrer.  He  should  notify  the  de- 
fendant of  this  order,  and  prepare  his  paper  books.  These 
should  contain  an  abstract  of  the  bill,  the  points  of  ;fche 
demurrer,  the  plaintiff's  brief,  a  full  copy  of  the  bill  and  of 
the  demurrer. 

§  6052.    Amendments  of  the  Bill 

may  be  allowed  after  argument  on  demurrer.     State  Equity 
Eules,  §  36. 

If  on  argument  of  the  demurrer  the  court  seem  inclined 
against  the  plaintiff  upon  any  point  which  may  be  removed 
by  an  amendment,  the  plaintiff  should  ask  leave  to  amend. 
If  the  court  be  against  the  demurrer,  the  order  is  that 
the  defendant  answer  within  a  stated  time. 

§  6053.    After  Answer  Piled. 

The  plaintiff  must  be  prompt  if  he  desire  to  except  for 
insufficiency  or  for  scandal  or  impertinence.  These  have 
been  treated  of  at  length  and  the  forms  given.  See  Chap- 
ter "Answers."  Exceptions  to  answers  to  interrogatories 
must  be  filed  within  twenty  days  ;  they  must  be  printed, 
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may  be  set  down  for  argument,  etc.  See  State  Equity 
Eules,  §§  43,  44,  45. 

§  6054.    As  to  Exceptions  for  Scandal  or  Impertinence, 

they    must    be    in   writing,    must     assign    the    passages 
claimed  to  be  scandalous  or  impertinent,  must  be  filed  with- 
in ten  days  and  may   be  set  down  for  hearing  on  short 
notice.     §  46   State  Equity  Eules. 
See  Chapter  "  Answers." 

§  6055.    Technical  Objections  are  Waived  by  Omission  to  Ex- 
cept ; 

such  as  multifariousness  in  the  bill ;  that  the  bill  was  so  de- 
fective that  it  could  not  be  made  the  basis  of  a  supplemental 
bill,  etc.     Holton  v.  Railway  Co.,  8  C.  C,  430  (1890). 

§  6056.    Want  of  Parties. 

If  this  objection  be  raised  by  the  defendant,  the  plaintiff 
can  within  fourteen  days  set  down  the  case  for  argument. 
See  fully  as  to  this  the  Chapter  "Want  of  Parties." 

§  6057.    Ordering  Case  on  Bill  and  Answer. 

If  the  answer  has  not  been  excepted  to,  or  the  exceptions 
have  been  overruled,  or  the  answer  has  been  so  amended 
as  to  be  no  longer  the  subject  of  exception,  the  plaintiff  can 
order  the  case  down  for  argument  on  bill  and  answer. 
This  is  the  equity  method  of  demurring  to  the  answer. 
The  plaintiff  so  proceeding  admits  all  averments  of  facts 
stated  in  the  answer  and  all  legal  inferences  to  be  drawn 
therefrom.  He  should  never  adopt  this  course  unless  the 
answer  beyond  all  question  entitles  him  to  a  decree.  See 
Chapter  "  Answers." 

When  masters  could  be  generally  appointed,  it  was  held 
improper  to  refer  the  case  to  a  master  where  the  case  was 
heard  on  bill  and  answer.  Lipton  v.  Plank  Road  Co.,  17 
Leg.  Int.,  365  (1860). 

The  court  cannot  go  beyond  the  pleadings  where  the 
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case  is  heard  on  bill  and  answer.  Randolph's  Appeal,  6& 
Pa.  St.,  178  (1870). 

g  6058.    Replication. 

The  most  general  course  is  to  file  the  replication.  Se& 
Chapter  "Eeplications." 

A  plaintiff  may  set  the  case  down  on  bill,  answer  and 
replication,  but  the  answer  is  then  taken  for  true.  Sterr''s 
Estate,  7  W.  N.,  35  (1879). 

After  replication  filed  the  case  is  generally  put  down  for 

§  6059.    Hearing  on  the  Equity  Trial  List. 

As  already  stated,  save  in  certain  cases,  there  is  no  longer 
a  reference  to  an  examiner  or  a  master.  Where  such  a  refer- 
ence occurs  the  chapters  entitled  " Examiners "  and  "Mas- 
ters "  may  be  consulted. 

Passing  these,  the  Amended  Rules  require  that  the  hear- 
ing shall  be  before  a  judge  sitting  as  chancellor  or  before  a. 
referee.  When  at  issue  the  case  is  placed  on  the  "  equity 
trial  list.  Cases  upon  the  trial  list  shall  be  heard  in  court, 
as  actions  at  law,  where  a  jury  trial  has  been  waived,  are 
now  heard  by  courts  of  law."  See  Amended  Rules,  Hear- 
ing, Findings,  Referees,  Accounts,  Trial,  Trial  by  Jury. 

As  the  rules  are  all  printed  in  this  book,  it  is  unneces- 
sary to  abstract  them  here. 

Those  who  prefer  a  referee  can  so  agree. 

§  6060.    Feigned  Issues 

are  no  longer  necessary  in  Equity  Practice  in  the  State 
courts.  The  amended  rule,  "  Trial  by  Jury,"  directs  : 
' '  After  a  case  in  equity  is  at  issue  upon  questions  of  fact 
either  party  may  move  a  rule  *  *  *  to  show  cause  on  five 
days'  notice  why  the  issues  of  fact  *  *  *  shall  not  be  tried 
before  a  jury.  If  *  *  *  such  trial  be  awarded,  the  court 
shall  frame  the  issues  in  the  form  of  separate  questions. 
The  verdict  *  *  *  shall  consist  of  an  answer  to  each 
question.  *  *  *  These  answers  *  *  *  shall  not  be  binding 
upon  the  chancellor  in  any  case." 
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The  motion  for  the  rule  referred  to  should  be  supported 
by  a  petition  setting  forth  what  the  issues,  of  fact  are  and 
the  reasons  for  demanding  a  jury  trial. 

In  this  particular  it  would  resemble  the  petition  for  the 
award  of  feigned  issues.  The  suggestions  in  Brews.  Prac, 
Vol.  II.,  §§  2622-2650,  may  be  consulted. 

The  old  cases  as  to  feigned  issues  seem  to  have  little 
application.     Thus : 

Where  fraud  is  charged,  denied  and  not  established  to 
the  satisfaction  of  the  court,  an  issue  will  be  awarded. 
Janney  v.  Imperial  Co.,  6  Phila.,  261  (ISeY). 

The  demand  should  be  framed  so  as  to  show  clearly  the 
points  in  dispute.  Currents  Estate,  1  W.  N.,  361  (1875)  ; 
Mealey's  Estate,  3  W.  N.',  370  (1876). 

That  the  award  of  an  issue  is  a  matter  of  pure  discre- 
tion, that  it  will  be  granted  where  there  is  a  doubt,  that 
the  verdict  does  not  bind  the  judge,  are  principles  too 
familiar  to  require  the  support  of  citations. 


§  6061.    The  Practice  of  the  United  States  Courts. 

differs  principally  from  the  State  Practice  in  its  adherence 
to  the  old  rule  of  issuing  a  subpoena,  and  to  the  general 
appointment  of  examiners  and  masters. 

The  form  of  the  introduction  of  the  bill  is  given,  U.  S. 
Eule  20.  Other  directions  as  to  the  bill  are  to  be  found,  U. 
S.  Eules  21  to  26,  inclusive. 

The  subpoena  issues  as  of  course,  U.  S.  Eules  7  and  12  ; 
its  return,  details,  service,  the  alias,  etc.,  are  provided  for, 
U.  S.  Eules  12  to  16  inclusive,  Eule  93.  The  appearance 
is  regulated  by  U.  S.  Eule  17. 

The  demurrer,  plea  or  answer  must  be  filed  on  the  rule- 
day  next  succeeding  the  appearance.  U.  S.  Eule  18.  The 
Additional  Circuit  Court  Eule  III.  requires  notice  twenty 
days  before  tbe  succeeding  rule-day  in  entering  a  decree 
pro  confesso.     See  also  Chapter  "Answers." 

The  proceedings  in  cases  of  default  are  regulated  by 
U.  S.  Eules  18,  19,  and  Additional  Eule  III.,  C.  C.  U.  S., 
49 
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E.  D.,  and  with  the  subsequent  proceedings  are  in  sub- 
stance the  same  as  in  the  State  courts. 

The  steps  which  follow  are  provided  for  in  the  Eules  : 
Demurrers — See  U.  S.  Eules  31-38  ;  Additional  Circuit 
Court  Eule  III. ,  and  Chapter  ' '  Demurrers. "  Eeplications — 
U.  S.  Eules  45,  46  ;  Additional  Circuit  Court  Eules  II.,  III. 

The  testimony  may  be  taken  by  commissions  or  before 
examiners.  U.  S.  Eule  67.  The  proceedings  are  further 
regulated  by  U.  S.  Eules  68,  69,  70,  71,  73  to  84,  85,  8i;. 
92  ;  Additional  Circuit  Court  Eules  V.,  VI.,  VII.,  Vlil., 
XV.,  XVI.,  XVII. 

The  Chapter  "Examiners"  treats  of  many  of  these 
subjects. 

The  practice  on  hearings  is  marked  out.  Additional 
Circuit  Court  Eules  IX.,  X.,  XI. 

As  to  both  the  State  and  the  U.  S.  courts,  if  testimony 
needed  on  commission,  see  Brews.  Prac,  Vol.  II.,  Chap. 
XXXII. 

As  to  production  of  documents,  see  Chapter  XXXV. 

As  to  general  j^reparation  for  hearing,  see  Brews. 
Prac,  Vol.  II.,  Chap.  XXXIX. 

Where  a  defendant  denies  membership  in  an  association, 
as  a  member  of  which  he  is  sued,  that  question  must  be 
first  settled.  Christy's  Appeal,  92  Pa.  St.,  157  (1879) ; 
Frotchett  v.  Schaefer,  11  Phila.,  166  (1876). 

If  the  bill  be  not  made  out  by  the  proofs,  it  must  be 
dismissed.  Woods  v.  McMillan,  32  P.  L.  J.,  343  (1885)  ; 
Morio''s  Appeal,  4  Penny.,  398  (1884) ;  Edwards' Appeal, 
11  Cent.,  184  (1888). 

A  discrepancy  as  to  dates  does  not  amount  to  a  conflict 
of  testimony,  where  there  is  an  agreement  as  to  the  facts. 
Burke's  Appeal,  99  Pa.  St.,  360  (1882). 

The  questions  of  the  "Decree,"  "Eehearing,"  "Costs," 
"Execution,"  "Appeal,"  etc.,  are  considered  in  separate 
chapters. 

§  6062.    Intervening. 

A  party  who  has  a  like  interest  with  the  plaintiff  may 
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sometimes  desire  to  become  a  co-plaintiff.  This  purpose 
is  accomplished  by  a  petition  to  intervene.  Usually  there 
can  be  no  objection,  but  if  necessary  the  petitioner  must 
give  notice  to  plaintiff  and  defendant  of  the  application. 

§  6063.    Form  of  Petition  to  Intervene. 

In  the  CmcuiT  Court  op  the  United  States  foe  the  Third  Circuit, 
Eastern  District  of  Pennsylvania. 

In  Equity. 


John  Lomie, 

i\ 
The  PliUadelphia  &  Reading 
Railroad  Company,  the  Phil- 
adelphia &  Reading  Coal  and 
Iron  Company  and  the  Penn- 
sylvania Company  for  Insur- 
ances on  Lives  and  Granting 
Annuities. 


!-Of 


Sessions.  18, 


No 


To  the  Honorable  the  Judges  of  the  said  Court : 

The  petition  of  the  City  of  Philadelphia,  trustee  under  the  will  of 
Stephen  Girard,  deceased,  acting  herein  by  the  board  of  directors  of  city 
trusts,  respectfully  represents  : 

1.  That  your  petitioner  has  been  since  January  3,  1888,  and  still  is,  the 
owner  and  holder  of  bonds  to  the  amount  of  $31,000  of  the  defendant  The 
Philadelphia  &  Reading  Railroad  Company  (with  their  coupons  attached), 
known  as  the  "  Third  Preference  Income  Mortgage  Bonds,"  secured  by  a 
certain  trust  deed  or  mortgage  made  and  executed  by  the  defendants  The 
Philadeli)liia  &  Reading  Raili-oad  Company  and  the  Philadelphia  &  Read- 
ing Coal  and  Iron  Company,  dated  the  3d  day  of  January  1888,  to  the  said 
The  Pennsylvania  Company  for  Insurance  on  Lives  and  Granting  Annuities 
of  the  City  of  Philadelijhia,  trustee,  being  a  portion  of  the  issue  of  the  bonds 
concerning  which  the  above  suit  has  been  brought. 

3.  That  your  petitioner  is  therefore  interested  in  the  subject-matter  of 
this  suit,  and  for  the  protection  of  its  interest  in  the  premises  it  desires  to 
be  allowed  to  come  in  as  a  party  plaintiff,  and  to  that  end  offers  itself  as 
ready  and  willing  to  contribute  its  proportion  of  the  costs  and  expenses  of 
the  suit. 

Wherefore  your  petitioner  prays  your  honorable  court  to  grant  leave 
to  your  petitioner  to  come  in  and  intervene  as  a  party  plaintiff  in  the  suit, 
upon  contributing  its  proportion  of  the  costs  and  expenses  thereof. 

And  your  petitioner  will  ever  pray,  etc., 

(Signed)    "W.  H.  Drayton, 
President  Board  of  Directors  of  City  Trusts. 
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State  op  Pennsylvania, 

City  and  County  of  Philadelphia. 

W.  Heyward  Drayton,  being  duly  sworn  according  to  law,  deposes  and 
says  that  he  is  the  president  of  the  board  of  directors  of  city  trusts,  the 
above-named  petitioner,  and  that  the  facts  stated  in  the  foregoing  petition 
are  true. 

Sworn  to  and  subscribed  before  me,     ) 
this  24th  day  of  January,   1893       [     W.  H.  Dratton. 
T.  H.,  ) 

[SEAL.]  Notary  Public. 

DECREE. 

And  now,  to  wit,  1891,  the  above  petition  having  been  presented 

in  open  court  and  notice  thereof  having  been  given  to  counsel  representing 
the  parties  plaintiff  and  defendants,  and  no  objection  being  made  thereto, 
it  is,  on  motion  of  ,  attorneys  for  the  petitioner,  ordered  that  the 

prayer  of  said  petition  be  granted,  and  that  the  petitioner.  The  City  of  Philar 
delphia,  trustee  under  the  will  of  Stephen  Girard,  deceased,  be  allowed  to 
intervene  as  a  party  plaintiff. 

§  6064.    Foreign  Attachment  in  Equity  Cases. 

In  any  case  in  which  a  biU  in  equity  may  hereafter  be  filed  against  a 
defendant  or  defendants,  not  residing  in  the  State  of  Pennsylvania,  in 
which  there  shall  be  included  a  prayer  of  a  decree  for  the  payment  of 
money,  it  shall  be  lawful  for  the  plaintiff  to  cause  a  writ  of  foreign  attach- 
ment to  be  issued  against  the  real  or  personal  estate  of  such  defendant  or 
defendants,  in  the  following  form  : 

County,  ss.  : 

The   Commonwealth   of   Pennsylvania. 
To  the  Slieriff  of  said  County,  Greeting  : 

We    command  you    that   you    attach  ,   late  of  your  county, 

by  all  and  singular  his  goods  and  chattels,  lands  and  tenements,  in  whose 
hands  or  possession  soever  the  same  may  be,  so  that  he  be  and  appear 
before  our  court  of  to  be  holden  at  ,  in  and  for  the  said 

county,  on  the  day  of  next,  there  to  answer  the  allegation  of 

a  bill  in  equity  filed  in  the  Court  of  Common  Pleas  of  said  county. 

Which  writ  shall  be  executed  by  the  sheriff  in  the  manner  prescribed 
by  law  for  the  service  of  writs  of  foreign  attachment. 

In  case  the  defendant  or  defendants,  against  whose  property  an  attach- 
ment has  been  issued  as  aforesaid,  shall  not  appear  and  answer  the  allega- 
tions of  the  bill,  at  or  before  the  first  Monday  of  the  third  term  next  en- 
suing after  the  issuing  of  said  attachment,  then  and  in  such  case  the  plain- 
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tiC  shall  be  at  liberty  to  have  a  decree  pro  confesso  entered  against  said 
defendant  or  defendants,' and,  thereafter,  to  proceed  upon  the  decree  so 
entered  pro  confesso  by  scire  facias  against  the  garnishee  or  garnishees,  in 
the  same  manner  as  proceedings  begun  by  foreign  attachment  in  actions  at 
law.    Act  of  May  33d,  1887,  §§  1,  3  (P.  L.,  163). 


CHAPTER  XXXIX. 

DEFENSES. 

Many  of  the  matters  suggested  in  this  chapter  will  be 
of  rare  occurrence.  Some  of  them  have  been  treated  in 
separate  chapters  because  they  could  not  well  be  placed 
under  one  heading. 

§  6065.    Setting  Aside  Service— Motion  to  Quash. 

If  the  subpoena  in  the  United  States  courts  has  not  been 
duly  issued  and  lawfully  served,  the  first  step  of  the  defend- 
ant might  be  a  motion  to  quash  the  writ  or  to  set  aside  the 
service. 

So,  too,  in  both  the  State  and  United  States  courts  an 
order  for  extra-territorial  service  might  be  improvidently 
made  or  illegally  complied  with.  In  such  cases  the  defend- 
ant might  move  to  set  aside  the  order  or  the  service. 

All  such  motions  must  be  promptly  made,  and 
the  defendant  should  be  careful  not  to  waive  them. 
Thus,  an  appearance  would  preclude  a  defendant  from  say- 
ing that  the  order  or  the  service  was  irregular.  Some 
cases  are  noted  on  this  point.  Brews.  Prac,  Vol.  I.,  §§  58, 
81  ;  Id.,  Vol.  II.,  Chap.  XXXVIII.,  "  Original  Writs  ;  "  Id., 
Vol.  II.,  Ch.  XXXVII. ,  "Defenses." 

See  also  Chapter,  "Who  may  be  Sued,"  this  book. 

A  form  is  there  given  for  a  motion  to  vacate  an  order 
as  to  service  and  to  set  aside  the  service. 

g  6066.    Appearance. 

If  there  be  no  objection  to  the  service,  etc.,  the  first 

duty  of  the  defendant  is  to  appear.     His  attorney  does  this 

by  an  order.     The  following  may  serve  for  that  purpose  : 

774 
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§  6067.    Order  to  Enter  Appearance. 

In  the  (name  the  court). 

In  Equity. 

A.  ) 

V.       y     Of  Term,        .    No. 

B.  ) 

To  ,  Esq.  -. 

Clerk  of  the  Circuit  Court  of  the  United  States  for  the  Circuit, 

(or  to  the  Prothonotary  of  the  Court  of  Common  Pleas,  No.        ,  of 
County,  as  the  case  may  be.) 

Sm :  Enter  my  appearance  for  the  defendant  in  the  above  case.  (If 
the  appearance  be  for  one  of  a  number  of  defendants,  say  appearance  for 
defendant  B.  only.) 

M.  R., 
Attorney  for  defendant. 
(Date.) 


{Endorsement.) 

No.  Term,  (year.) 

A.  ) 

V.      WCourt.) 

B.  j 

Order   to    Enter  Appearance  of  M.  R.  for  the  Defendant  in  the  above  case, 

M.  R., 
Defendant's  Attorney. 
(Date.) 

§  6068.     Security  for  Costs. 

When  entitled  to  security  for  costs,  the  defendant  may 
see  fit  to  apply  therefor.  The  rules  are  cited  and  the 
whole  subject  is  treated  in  the  Chapter  "Who  May  Sue." 

§  6069.    Defect  for  Want  of  Parties. 
See  Chapter,  "Want  of  Parties." 

§  6070.    Exceptions  to  Bill  for  Scandal  or  Impertinence. 

See  Chapter,  "  Preparation  of  Bill." 
§  6071.    Cross-bill. 

See  Chapter,  "Cross-Bills." 
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g  6072.    Demurrers. 

See  Chapter,  "Demurrers." 

§  6073.    Pleas. 

Pleas  are  not  now  allowed  in  the  State  courts.  In  the 
United  States  courts  the  requisites  of  pleas,  when  they  are 
allowed,  the  hearing  on  pleas,  the  taking  issue  on  pleas, 
the  effect  of  overruling,  and  other  matters  are  regulated 
hy  the  United  States  Equity  Eules  31-38,  39,  and  Addi- 
tional Circuit  Court  Eule  III. 

§  6074.    Answers. 

See  Chapter,  "Answers." 

§  6075.    Replications. 

See  Chapter,  "  Eeplications." 

Arguing  on  bill  and  answer,  commissions,  hearing  on 
evidence,  feigned  issues  or  trial  by  jury,  etc.,  are  all  treated 
of  in  the  Chapter  on  "  Prosecution." 

§  6076.    Production  of  Documents. 

See  Chapter,  "  Production  of  Documents." 

§  6077.    Amendments  to  Answer. 
See  Chapter,  "Amendments." 

g  6078.    Supplemental  Answer. 
See  Chapter,  "Answers." 


CHAPTER  XL. 

DECREES. 


§  6079.    Deflnition. 


A  decree  is  the  judgment  or  sentence  of  a  court  of 
equity.  It  is  either  interlocutory  or  final.  The  former  is 
given  upon  some  matter  not  decisive  of  the  cause  ;  the  lat- 
ter "is  the  final  order  of  the  court  determining  the  right 
of  the  matters  in  question,  upon  a  full  hearing,  agreeable 
to  equity  and  ordering  the  parties  accordingly."  Harrison's 
Ohancery  Practice,  Vol.  TI.,  p.  101.  The  same  author, 
speaking  of  the  English  Practice,  says,  the  decree  ' '  is  pro- 
nounced in  open  court  by  the  Lord  Chancellor,  or  Keeper, 
or  Master  of  the  EoUs  ;  it  is  minuted  down  by  the  Register 
then  sitting  in  court,  vi^ho  afterwards  usually  reads  the 
same  to  the  court,  and  if  any  mistake  do  thereupon  appear 
the  same  is  forthwith  rectified." 

§  6080.    Decrees  Pro  Confesso. 

The  U.  S.  Equity  Rule  5  declares  that  all  motions  to 
enforce  decrees  *  *  *  for  taking  bills  pro  confesso  *  *  * 
etc.,  which  do  not  require  allowance  *  *  *  of  a  judge  *  *  * 
shall  be  grantable  of  course  by  the  clerk. 

The  12th  U.  S.  Equity  Rule  provides  that  an  appear- 
ance shall  be  entered  on  or  before  the  day  at  which  the 
writ  is  returnable  ;  otherwise  the  bill  may  be  taken  pro  con- 
fesso. 

The  18th  Rule  in  Equity  of  the  United  States  courts  re- 
quires the  filing  of  the  plea,  demurrer  or  answer  on  the  rule- 
day  succeeding  the  appearance,  and  in  default  a  decree  pro 
confesso  may  be  entered. 

But  the  Additional  Circuit  Court  Rule  III.    requires 
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notice  of  twenty  days  before  the  next  rule-day  to  secure  a 
decree  pro  confesso  after  appearance  entered. 

In  the  State  courts,  the  decree  pro  confesso  may  be 
entered  upon  failure  to  appear  and  answer  in  fifteen  days. 
State  Equity  Eule,  §  13,  and  new  Equity  Rules.  It  is 
entered  before  the  prothonotary.     Id.,  §  72. 

On  entry  of  decree  pro  confesso  the  plaintiff  may  pro- 
ceed ex  parte.     State  Equity  Eules,  §  29. 

The  U.  S.  Rule  in  Equity  19  provides  that  thirty 
days  after  a  decree  j)ro  confesso  has  been  entered,  the  court 
may  proceed  to  a  decree  which  shall  be  deemed  absolute 
unless  set  aside  at  the  same  term,  or  the  time  for  answer  be 
enlarged  for  cause  shown  on  motion  and  affidavit  of  defend- 
ant, etc.  The  State  Equity  Rules  contain  substantially  the 
same  provision,  but  the  decree  is  deemed  absolute  unless 
set  aside  within  fourteen  days  after  service  of  notice  on  de- 
fendant.    See  §  30  State  Equity  Rules. 

Where  a  demurrer  or  plea  is  overruled  the  defendant, 
must  answer  by  the  time  assigned,  or  a  decree  pro  confesso 
may  be  entered.  U.  S.  Equity  Rule  34  ;  State  Equity 
Rules,  §  37. 

Though  the  bill  be  inartificially  drawn  every  intendment 
will  be  made  in  its  favor  after  a  decree  pro  confesso.     Sal 
lade  V.  Township,  2  Pears.,  51  (1870). 

§  6081.    Decrees  for  Account  of  Decedent's  Personal  Estate. 

By  the  73d  Equity  Rule  of  the  United  States  courts^ 
every  decree  for  an  account  of  the  personal  estate  of  a 
decedent  shall  direct  the  master  to  inquire  and  state  to  the 
court  what  parts,  if  any,  of  such  personal  estate  are  out- 
standing or  undisposed  of,  unless  the  court  shall  other- 
wise direct. 

§  6082.    Decree  on  Foreclosure  of  Mortgage  for  Balance  Due 
Plaintiff. 

The  92d  United  States  Equity  Rule  provides,  that  in 
foreclosures  a  decree  may  be  rendered  for  the  complainant 
for  any  balance  due  to  him  over  the  proceeds  of  sale,  and 
execution  may  issue  therefor,  etc. 
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§  6083.    Form  of  Decrees  as  Regulated  by  Rules  of  Court. 

The  U.  S.  Equity  Rule  86  and  the  State  Equity  Rules, 
§78,  direct  in  substance  that  no  part  of  the  pleadings,  of  the- 
master's  report  or  of  any  prior  proceedings  shall  be  recited, 
but  the  decree  shall  "begin  in  substance  as  follows  : 

"This  cause  came  on  to  be  heard  (or  to  be  further  heard, 
as  the  case  may  be)  at  this  term,  and  was  argued  by  coun- 
sel ;  and  thereupon,  upon  consideration  thereof,  it  was- 
ordered,  adjudged  and  decreed  as  follows,  viz.  :  "  (Here 
insert  the  decree  or  order.) 

In  the  State  Practice,  the  decree  is  to  be  drawn  by  the- 
solicitor  of  the  party  in  whose  favor  it  is  ;  he  serves  a  copy 
on  the  solicitor  of  the  adverse  party  with  three  days' 
notice  that  the  same  will  be  submitted  to  the  court.  Excep- 
tions may  be  filed  within  that  time  ;  which  with  the  draft 
are  submitted  on  the  day  named,  and  thereupon  the  court 
corrects  or  approves  the  draft  and  the  prothonotary  enters 
the  decree.  If  the  decree  be  merely  for  payment  of  money, 
it  may  be  entered  on  the  judgment  index  before  approval 
of  the  draft.  The  court  may  dispense  with  the  draft  and. 
direct  the  entry  of  the  decree  forthwith.  See  State  Equity 
Rules,  §§  79,  SO. 

^i  6084.    Correction  of  Clerical  Errors 

in  decrees  is  provided  for  by  U.  S.  Equity  Rule  85,  and  by 
State  Equity  Rules,  §  85.  An  order  of  a  judge  may  be- 
entered  upon  petition  without  the  form  or  expense  of  a 
rehearing.  This  subject  is  treated  of  in  the  Chapter  on 
"Amendments." 

§  6085.    Conformity  of  the  Decree  to  the  Prayer. 

As  a  general  rule  it  may  be  stated  that  the  decree  must 
be  sustained  by  the  prayer  and  by  the  tenor  of  the  bill. 
Horton's  Appeal,  13  Pa.  St.,  67  (1850)  ;  Canal  Co.  v.  Coal 
Co.,  21  Pa.  St.,  131  (1853)  ;  Thomas  v.  EllmaJcer,  1  Pars., 
98  (1844)  ;  BvikUng  Association's  Appeal,  83  Pa.  St.,  441 
(1877). 
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:§  6086.    What  Decree  may  be  Entered  under  the  Prayer  for 
General  Belief. 

Though  differing  from  the  special  prayers,  the  decree 
may  be  given  for  the  relief  adapted  to  the  case  presented 
by  the  bill.  Slemmer's  Appeal,  58  Pa.  St.,  155  (1868)  ; 
Danzeisen's  Appeal,  73  Pa.  St.,  65  (1873)  ;  Wilhelm's 
Appeal,  79  Pa.  St.,  120  (1875). 

But  under  the  general  prayer  alone  a  mortgagor  can- 
not have  a  decree  for  a  redemption.  Lanning  v.  Smith,  1 
Pars.,  13  (1841). 

The  court  may  compensate  for  a  past  injury  under  the 
prayer  for  general  relief.  Allison's  Appeal,  77  Pa.  St., 
221  (1841). 

A  decree  for  the  restoration  of  an  individual,  unjustly 
and  without  reasonable  cause  deprived  of  membership  in 
an  unincorporated  association,  cannot  be  granted  under  the 
prayer  for  general  relief.  Thomas  v.  Ellmaker,  1  Pars. , 
■98  (1844). 

§  6087.    Decrees  Pro  T"orma. 

In  order  to  give  a  speedy  appeal  a  bill  was  dismissed  pro 
forma,  the  opinion  of  the  court  being  against  the  plaintiff. 
Cambers  v.  Waterman,  8  Phila.,  82  (1871)  ;  Macready  v. 
Hart,  30  Leg.  Int.,  62  (1873). 

But  the  Supreme  Court  condemned  the  practice  of 
entering  pro  forma  decrees.  Dyer's  Appeal,  107  Pa.  St., 
446  (1884). 

S  6088.    Other  Irregular  Decrees. 

Where  a  decree  pro  confesso  remains  in  force  it  is  irreg- 
ular to  dismiss  the  bill.  Cook's  Appeal,  22  W.  N.,  499 
(1888). 

A  court  cannot  enter  a  decree  against  a  corporation,  to 
compel  the  transfer  of  shares  upon  the  condition  that  the 
plaintiff  produce  evidence  of  title  to  the  shares.  The 
evidence  of  title  should  be  produced  before  the  entry  of  the 
•decree.     Coal  Co.'s  Appeal,  88  Pa.  St.,  499  (1879). 
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g  6089.    If  Defendant  Proceed  in  Disregard  of  the  Bill,  or  of 
Notice. 

If  a  defendant  after  bill  filed  build  contrary  to  the 
prayer  of  the  bill  and  the  court  decide  against  him,  an 
abatement  of  the  building  will  be  decreed.  Clarh  v.  Martin, 
49  Pa.  St.,  2S'.J  (1865). 

If,  after  notice  of  the  proceedings,  a  track  be  laid,  the 
bill  to  enjoin  will  support  a  decree  for  removal  of  the  track. 
Railroad  Co.'s  Appeal,  115  Pa.  St.,  514  (1886). 

§  6090.    Who  are  Bound  by  Decrees. 

One  who  has  no  notice  of  the  suit  is  not  bound  by  the 
decree.      Updegraff  v.  Cooke,  8  Phila.,  336  (18T1). 

But  the  decree  will  bind  a  purchaser  pendente  lite. 
Comm.  V.  Diffenbach,  3  Gr.,  368  ;  5  Phila.,  236  (1854). 

The  record  must  show  due  notice  to  support  a  decree 
pro  confesso.     Sterling  v.  Ashton,  34  Leg.  Int.,  362  (1S77). 

A  decree  pro  confesso  against  contractors  in  a  suit  for 
foreclosure  binds  them,  although  their  lien  antedated  the 
mortgage  in  suit.  Resolution  of  1843,  P.  L.,  367.  Their 
claim  is  discharged  by  the  sale.  Woods  v.  Railway  Co., 
99  Pa.  St.,  101  (1881). 

If  at  request  of  a  married  woman,  the  cestui  que  trust, 
the  trust  be  set  aside,  and  she  mortgage  the  property,  her 
mortgagee  is  protected.  Bigham  v.  Henrici,  23  W.  N., 
84  (1888).       , 

§  6091.    Collusion. 

Where  there  appears  to  be  a  collusion  to  destroy  a  trust, 
the  court  will  not  make  a  decree.  Ash  v.  Bowen,  30  Leg. 
Int.,  226  (187.3). 

If  trustees  have  no  interest  their  admission  will  not  be 
regarded.     Ibid. 

§  6092.    Death  of  a  Co-defendant. 

The  court  may  make  a  decree  against  the  survivor  where 
one  defendant  dies  pendente  lite.  Bank  v.  Biddle,  2  Pars., 
31  (1844). 
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§  6093.    Damages. 


In  a  proper  case,  the  court  will  award  damages  and  de- 
cree payment.  Beeder  v.  Trullinger,  151  Pa.  St.,  287 
(1892)  ;  Blood  v.  Loan  Co.,  164  Pa.  St.,  96  (1894). 

The  American  and  English  cases  will  be  found  in 
MirMl  V.  Morgan,  134  Pa.  St.,  153  (1890);  Bispham  on 
Equity,  §  395,  and  Amer.  &  Eng.  Encycl.  of  Law,  Vol. 
J^XII.,  page  1086. 

§  6094.    Dismissal  Without  Decree. 

The  parties  may  agree,  without  motion  therefor,  that 
the  bill  be  dismissed  at  any  time  before  decree.  State 
Equity  Eules,  §  28. 

§  6095.    Conclusiveness  of  Decrees 

is  treated  in  Brews.  Prac,  Vol.  IV.,  Chapter  XVIII. 

The  dismissal  of  a  bill  in  equity  stands  on  the  same  foot- 
ing as  a  judgment  for  the  defendant  in  an  action  at  law, 
and  will  be  presumed  to  be  a  final  and  conclusive  adjudica- 
tion on  the  merits,  unless  the  contrary  is  apparent  on  the 
face  of  the  pleadings  or  in  the  decree  of  the  court.  Jenkins 
V.  Johnston,  4  Jones  (N.  C),  149  (1858);  Loudenhack  v. 
Collins,  4  Ohio  (N.  S.),  261  (1854);  Kelsey  v.  Murphy,  26 
Pa.  St.,  T8  (1866);  Black -v.  Black,  27  Georgia,  40  (1869); 
Ferine  v.  Dunn,  4  Johns.  Chanc,  140  (1819);  Holmes  \. 
Remsen,  7  Johns.  Chanc,  286  (1823);  Neafie  v.  Neafie,  Id., 
1  (1823);  Hall  v.  Dodge,  38  N.  H.,  846  (1859);  Lansings. 
Russell,  13  Barb.  (N.  Y.),  510  (1852);  Durant  v.  Essex 
Co.,  7  Wallace,  107  (1808);  Duchess  of  Kingston's  Case,  2 
Smith's  Lead.  Cases,  *784. 

A  decree  in  one  suit  is  conclusive  in  every  other  action 
between  the  same  parties,  where  the  cause  of  action  is  the 
same  and  can  be  sustained  by  the  same  evidence.  The  ques- 
tion thus  judicially  determined  cannot  be  freed  from  the 
estoppel  by  a  change  in  the  form  in  which  it  is  presented. 
Bakery.  Rand,  13  Barb.  (N.  Y.),  152(1852);  BirckheadY. 
Brown,  5  Sandford,  134  (1851);  Lawrence  v.  Vernon,  3 
Sumner,   20  (1837);  Miller  v.  Manice,  6  Hill,  114    (1843) ; 
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Shears  v.  Dusenbury,  13  Gray,  292  (1859);  Kitchen  v. 
Campbell,  3  Wilson  (Eng.),  304  (1772);  Marsh  v.  Pier,  4 
Eawle,  273  (1833)  ;  Whelen  v.  Hill,  2  Wharton,  119  (1836)  ; 
Biirke  v.  Miller,  i  Gray,  114  (1855). 

Where  the  question  falls  within  the  exchisive  or  con- 
current jurisdiction  of  equity,  the  decision  will  be  conclu- 
sive. Kelsey  v.  Murphy,  26  Pa.  St.,  78  (1856);  Hopkins  v. 
Lee,  6  Wheat.,  109  (1821);  Sibbald  v.  U.  S.,  12  Peters,  492 
(183S);  Parker  v.  Kane,  22  Howard,  1  (1859). 

It  is  conclusive  not  only  of  the  right  which  it  affirms  or 
denies,  but  of  all  the  material  questions  that  have  been 
raised  and  decided  during  the  course  of  the  suit.  Jennison 
T.  West  Springfield,  13  Gray,  544  (1859);  Chamberlain  v. 
Gaillard,  26  Ala.,  504  (1855);  Roberts  v.  Heim,  27  Ala., 
678  (1855);  Tarleton  v.  Johnson,  25  Ala.,  300  (1854);  Ilam- 
■ner  v.  Griffith,  1  Grant,  193  (1854);  Latvrence  v.  Hunt,  10 
Wend.,  80  (1833);  Saivyerv.  Woodbury,  7  Gray,  499(1856). 

It  is  conclusive  of  every  fact  upon  which  it  must  neces- 
sarily have  been  founded  and  as  to  all  matters  in  litigation. 
Hamnerv.  Griffith,  1  Grant,  193  (1854);  Rockv;ell  v.  Lang- 
ley,  19  Pa.  St.,  502  (1852);  Phila.  v.  Girard.  46  Pa.  St.,  9 
(1863);  Kurtz  v.  Cai'r,  5  N.  E.  Rep.,  692  (1886);  Eadfordv. 
Folsom,  3  Fed.  Rep.,  199  (1880);  Hasty  v.  Ben-y,  1  S.  W. 
Rep.,  8  (1886). 

A  decree  dismissing  a  bill  upon  hearing  may  by  its 
terms  direct  that  such  dismissal  shall  be  without  prejudice, 
and  thus  the  decree  does  not  conclude  a  suitor  in  another 
tribunal.  Story's  Eq.  Plead.,  §  793  ;  Weigley  v.  Coffman, 
144  Pa.  St.,  489  (1891).  See  Orne  v.  Fridenberg,  143  Pa. 
St.,  503  (1891). 

*i  6096.    Decree  a  Lien— Revived  by  Scire  Facias. 

The  Act  of  March  29,  1859,  §§  1,  2,  providing  that  a  de- 
cree shall  be  a  lien  on  the  real  estate  of  defendants  for  the 
same  period  and  with  the  same  force  and  effect  as  the  lien 
of  judgments,  and  shall  be  revived  in  like  manner,  is  fully 
cited  at  §  5078  in  the  Chapter  on  "Legislation."  This  Act 
was  interpreted  according  to  its  terms  in  Grove's  Appeal, 
68  Pa.  St.,  143  (1871). 
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It  may  be  well  to  note  that  the  recent  Act  of  June  24, 
1895,  provides  for  entering  in  the  State  courts  transcripts 
of  decrees  rendered  in  the  United  States  courts,  and  index- 
ing them  as  liens,  in  the  same  manner  that  a  decree  in  one 
county  may  be  entered  and  indexed  in  another  county.  The 
act  does  not  require  the  decree  to  be  indexed  in  the  court  of 
the  county  where  such  United  States  court  decree  was  en- 
tered. 

The  Act  of  June  5,  1885,  providing  that  orders  and  de- 
crees rendered  in  a  suit  in  one  county  may  be  transferred 
to  another  county  and  there  be  a  lien,  and  that  execution 
may  be  there  issued,  is  cited  at  length  in  Brews.  Prac, 
Vol.  III.,  §  3834. 

The  Act  of  June  24,  1895  (relating  to  the  establishment 
of  the  Superior  Court),  provides  in  §§  5,  8,  that  its  decrees 
for  the  payment  of  money  shall  not  be  liens  when  entered 
for  the  first  time  by  the  Superior  Court,  but  the  record  may 
be  returned  and  the  decree  may  then  be  entered  by  the 
prothonotary  of  the  lower  court,  and  from  the  time  of  such 
entry  shall  be  a  lien.  But  if  an  appeal  be  taken  from  the 
Superior  Court  to  the  Supreme  Court,  the  prothonotary  of 
the  Superior  Court  may  give  a  certificate  of  the  decree, 
which  may  then  be  indexed  as  a  lien  in  the  county  from 
which  the  appeal  was  taken. 


CHAPTER  XLI. 

REHEAKING. 
§  6097.    Definition. 

As  the  name  imports,  a  rehearing  is  a  second  considera- 
tion which  the  court  gives  to  a  cause  on  a  second  argu- 
ment. 

This  definition  would  apply  to  a  re-argument.  But  in 
the  sense  in  which  the  word  is  here  used,  "  rehearing  "  is 
the  second  consideration  of  an  equity  case  by  the  same 
court  which  first  heard  it. 

A  re-argument  may  take  place  upon  any  motion,  rule  or 
other  matter,  but  the  term  is  generally  applied  to  a  second 
argument  after  a  decision  in  the  highest  court. 

§  6098.    Rehearings  in  English  Practice. 

In  the  English  Practice,  appeals  and  rehearings  are 
treated  together.  Mr.  Daniell  says  :  "  A  rehearing  *  *  * 
is  in  fact  an  appeal."  The  rehearing  in  the  English; 
Chancery  is  an  appeal  from  an  order  or  decree  of  the- 
Master  of  the  EoUs  or  Vice-Ohancellor  to  the  Lord  Chan- 
cellor or  court  of  the  Lord  Justices.  Appeals  are  usually 
marked  to  be  heard  before  the  Lord  Justices  unless  other- 
wise appointed. 

The  old  English  practice  is  quaintly  described  by  Harri- 
son (Vol.  II.,  p.  85,  etc.,  3d  Eng.  Edition)  : 

If  either  party  apprehends  himself  aggrieved  by  a  decree  he  may  peti- 
tion the  chancellor  for  a  rehearing,  in  case  the  cause  was  heard  before  his. 
lordship  ;  but  if  it  was  heard  before  the  master  of  the  rolls,  then  appUcation 
may  be  either  made  to  his  honour,  by  petition,  for  a  rehearing  before  him, 
or  to  the  chancellor,  by  petition  of  appeal ;  but  it  is  usually  to  the  chancellor. 
And  if  the  decree  be  made  by  one  of  the  judges,  deputed  by  the  chancellov 
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to  sit  in  his  absence,  then  the  party  apprehending  himself  aggrieved,  may 
also  apply  to  the  chancellor  by  petition  of  appeal  for  a  rehearing  before  his 
lordship.  And  the  petition  is  to  be  signed  by  two  counsel,  one  whereof  is 
to  be  of  good  note  in  court,  or  must  have  been  counsel  in  the  cause,  shew- 
ing and  stating  the  matter  for  a  i-ehearing,  and  the  reasons  why  the  party 
apprehends  himself  aggrieved  by  the  said  decree,  and  signifying  that  they 
conceive  there  is  good  cause  for  the  same ;  upon  which  the  court  will,  at 
any  time  before  the  decree  is  signed  and  inrolled,  order  the  cause  to  be  re- 
heard. But  the  petitioner  must  deposit  ten  pounds  with  the  register, 
nine  pounds  ten  shillings  whereof  is  generally  returned  him,  if  he  prevails  in 
the  rehearing,  though  the  court  sometimes  orders  it  to  be  divided  :  and  as 
to  the  remaining  ten  shillings  it  is  the  register's  poundage,  he  having  twelve 
pence  in  the  pound  for  all  money  deposited  with  him,  on  his  repaying  it. 
On  a  rehearing  being  ordered,  the  cause  is  commonly  set  down  for  a  certain 
day  on  which  it  is  to  be  reheard  ;  and  two  days  at  least  before  sucii  day, 
the  petitioner  is  to  leave  for  the  chancellor  (or  master  of  the  rolls,  if  the  ap- 
plication was  to  his  honour)  a  true  copy  of  the  decretal  order  appealed  from, 
and  also  of  the  petition  for  rehearing  ;  for  which  you  pay  five  shillings  on 
leaving  the  same. 

If  a  naatter  of  fact  be  naistaken  at  the  hearing,  etc.,  it  is  to  be  set  right 
by  rehearing,  and  not  otherwise.  1  Chan.  Ca.  But  if  it  be  a  small  mis- 
take, it  is  sometimes  rectified  by  petition  to  the  lord  chancellor,  or  master 
of  the  rolls,  who  heard  the  cause  ;  prajang  that  all  parties,  with  the  register, 
may  attend  with  the  minutes,  and  that  his  lordship,  or  honour,  would  rec- 
tify the  same.  On  which  an  attendance  is  ordered  ;  and  the  court  make  an 
order  for  rectifying  the  said  minutes,  if  thej'  see  cause. 

But  the  granting  a  rehearing  shall  not  stop  or  hinder  proceedings  on  an 
order  or  decree  appealed  from,  without  the  special  order  of  the  court  for 
the  same.     Ord.  Chan. ,  208. 

In  the  CEise  of  Howard  v.  Colley,  it  was  ruled,  that  on  an  appeal  the 
whole  case  is  open  ;  but  on  a  rehearing  only  so  much  as  is  petitioned  against ; 
and  if  all  do  not  petition,  it  is  only  open  to  the  petitioners.     Trin.  II.  Geo.  1. 

No  proof  to  be  read  upon  a  rehearing  that  was  not  read  upon  the  hear- 
ing.    Vill  V.  Lane,  17d6.  *  *  * 

No  appeal  lies  tor  costs  only.     Carr  v.  Parrall,  1727. 

When  a  caveat  is  entered  to  prevent  the  inrolhnent  of  a  decree,  there 
ought  to  be  a  rehearing  befoi'e  an  ajspeal. 

None  but  parties  are  entitled  to  an  appeal.     Vill  v.  Lane,  1726. 

The  court  will  not  rehear  a  cause  after  a  decree  signed  and  inrolled, 
notwithstanding  the  cause  had  been  open  since  the  inroUment.  2  Chan. 
Rep. 

An  agreement  was  signed  by  the  parties,  and  by  consent  made  an  order 
to  submit  to  such  decree  as  the  court  should  make,  and  neither  party  to 
bring  an  appeal ;  yet  the  cause  was  allowed  to  be  reheard.  3  Will.  Rep., 
243  ;  Biick  v.  Faweett. 

Sir  Geo.  Downing  brought  an  appeal  in  parliament,  from  a  decree  in 
Chancery  by  consent,  suggesting,  that  though  the  register,  in  drawing  up 
the  order,  had  drawn  it  as  a  decree  by  consent,  and  the  minutes  were  so 
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too,  yet  he  never  did  consent  to  such  decree,  nor  his  counsel  neither  ;  or  if 
they  did,  it  was  without  his  authority,  and  made  affidavit  of  it ;  but  the 
appeal  was  dismissed.     Hill,  1699,  between  Doioning  and  Cage.  *  *  * 


§  6099.    Eehearings  in  American  Practice. 

Where  a  party  feels  himself  aggrieved  by  a  decree,  he 
has  three  methods  by  which  it  may  be  reviewed  :  (a)  by  re- 
hearing, (6)  by  appeal,  (c)  by  bill  of  review. 

There  is  no  difference  between  a  petition  for  rehearing 
and  a  bill  of  review,  except  that  the  latter  is  solely  appli- 
cable to  cases  where  there  has  been  a  final  decree,  whereas 
applications  for  a  rehearing  may  be  before  or  after  inter- 
locutory decree. 

The  doctrine  as  to  the  nature  of  the  evidence  which  will 
justify  and  support  the  application  is  substantially  governed 
by  the  same  considerations  and  limited  by  the  same  rules. 

The  difference  between  a  rehearing  and  an  appeal  is, 
that  upon  a  rehearing  you  may  read  the  evidence  which 
had  been  collected  before  the  hearing,  although  not  read  at 
the  original  hearing,  but  upon  an  appeal  you  can  only  read 
that  evidence  which  you  had  read  in  the  court  below. 
JenUns  v.  Eldridge,  3  Story  C.  C.  Eep.,  306,  307  (1845). 

Mr.  Justice  Story  said  (page  304) : 

"  I  desire  to  say  a  few  words  *  *  *  as  to  rehearings  of 
equity  causes.   *  *  * 

"  They  have  been  exceedingly  rare  in  this  court,  I  admit, 
as,  in  my  judgment,  they  ought  to  be,  unless  some  plain, 
and  obvious,  and  palpable  error,  or  omission,  or  mistake,  in 
something  material  to  the  decree,  is  brought  to  the  notice 
of  the  court,  which  had  before  escaped  its  attention.  But 
if  a  rehearing  were  to  be  granted  upon  the  mere  certificate 
of  counsel,  who  had  argued  the  cause,  that,  in  their  judg- 
ment, the  decree  was  erroneous  (a  certificate,  which,  with 
great  sincerity  and  readiness,  would  almost  always  be 
given  by  the  counsel),  it  is  obvious,  that  in  the  great  mass 
of  equity  causes  of  a  difficult  and  important  nature,  in  this 
court  depending  upon  conflicting  views  of  law,  and  also 
xipon   conflicting,  and  often  irreconcilable  evidence,  a  re- 
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hearing  would  be  almost  a  matter  of  course  ;  and  consider- 
ing the  vast  time  occupied  in  hearing  such  causes,  there 
would  be  httle  time  left  for  the  court  to  devote  itself  to  any 
other  business,  and  the  other  suitors  in  the  court  would 
suffer  the  most  oppressive  delays,  and  often  the  most  ir- 
remediable injustice.  Besides,  it  is  no  small  recommenda- 
tion of  our  practice,  that  it  thereby  requires,  in  the  first 
instance,  on  the  part  of  counsel,  a  thorough  examination 
and  preparation  for  the  hearing  ;  and  on  the  part  of  the 
court  a  most  solicitous  and  exact  study  of  the  whole 
cause,  before  the  judgment  is  pronounced.  The  other 
course  would  encourage  inattention  or  indifference,  and  in- 
duce the  counsel,  as  well  as  the  parties,  to  speculate  upon 
contingencies,  and  to  argue  the  cause  at  large,  only,  when 
the  court  had  delivered  the  result  of  its  opinion.  On  all 
these  accounts,  it  has  been  the  constant  habit  of  the  Supreme 
Court  of  the  United  States  to  refuse  rehearings  of  any 
cause,  after  it  has  once  pronounced  its  own  judgment, 
whatever  might  be  the  conflicts  in  evidence,  or  the  differ- 
ences among  the  judges  themselves,  as  to  the  merits  of 
the  controversy. 

"I  am  aware  of  the  English  practice  on  this  subject. 
It  has  guards,  which  do  not,  and  cannot,  exist  here,  where 
the  counsel  and  the  client  are  brought  into  immediate  and 
constant  contact  with  each  other.  But  such  as  is  the  prac- 
tice in  England,  it  is  a  source  of  almost  infinite  delays  and 
inconveniences  ;  and  under  a  chancellor,  like  Lord  Eldon, 
whose  mental  constitution  led  him  to  cherish  interminable 
doubts,  and  to  court  rehearings,  it  must  be  a  source  of 
irreparable  mischiefs,  and  sometimes  of  unmitigated  ruin. 
I  have  no  desire  to  introduce  such  a  practice  into  this  court. 
When  a  cause  has  been  once  fully  argued  in  this  court, 
and  an  appeal  lies  from  its  decree,  there  is,  ordinarily,  no 
reason  for  a  rehearing  here  upon  the  original  evidence ; 
and  if  such  a  practice  is  to  be  introduced,  it  must  be  by  the 
will  and  judgment  of  some  one  who  shall  succeed  me.  If 
rehearings  are  to  be  had,  until  the  counsel  on  both  sides  are 
entirely  satisfied,  I  fear  that  suits  would  become  immortal, 
and  the  decision  be  postponed  indefinitely." 
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§  6100.    What  are  Proper  Subjects  for  a  Rehearing. 

Orders  made  on  motion  are  not  strictly  the  subjects  for 
a  rehearing.  Objections  to  such  proceedings  can  be  made 
on  motion.  A  final  decree,  however  (as  for  foreclosure), 
cannot  be  discharged  on  motion,  but  must  be  attacked  on  a 
rehearing. 

A  rehearing  is  not  the  proper  method  of  reforming  some 
defect  in  a  decree  which  can  be  remedied  by  other  methods. 

It  cannot  be  applied  for  because  of  any  matter  arising 
after  the  decree. 

The  decree  can  only  be  altered  on  rehearing  for  grounds 
existing  at  the  entry  of  the  decree.  Thus  if  a  mortgagee 
fraudulently  prevent  payment  of  the  mortgage  and  bar 
competition  at  the  sale,  these  facts  afford  no  ground  for  a 
rehearing.     Ilurlhurd  v.  Freelove,  3" Wise,  53T  (1854). 

But  where  there  is  a  mistake  of  law  to  be  collected  from 
all  the  pleadings  and  evidence,  a  petition  for  a  rehearing 
will  lie. 

Although  the  parties  be  the  same,  one  petition  will  not 
lie  for  a  rehearing  of  two  suits. 

An  assignee  cannot  ask  to  open  a  decree  of  distribution 
because  the  bank  where  the  trust  fund  was  deposited  has 
failed.     Roddy's  Appeal,  99  Pa.  St.,  10  (1881). 

§  eiOl.    Time. 

A  rehearing  was  allowed  after  the  lapse  of  five  years. 
Walmsleij  v.  Foxhall,  1  DeGi-ex,  Jones  &  Smith,  451  (1863). 

And  in  a  case  of  manifest  error,  after  the  lapse  of  thirty 
years,  the  application  was  made  ex  parte.  Brandon  v. 
Brandon,  1  DeGex,  Macnaghten  &  Gordon,  365  (1856). 

The  Supreme  Court  may  grant  a  re-argument  after  the 
return  of  the  record  on  a  remittitur  and  may  issue  a 
certiorari  to  bring  back  the  record.  Hand's  Appeal,  31 
Leg.  Int.,  46  (1874). 

§  6102.    As  to  Drafting  a  Petition  for  Rehearing. 

The  petition  need  not  state  why  the  petitioner  is  dis- 
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satisfied,  but  it  should  aver  that  he  is  aggrieved  by  it,  or 
some  equivalent  words,  and  it  should  pray  for  a  rehearing, 
a  reversal,  etc.  These  suggestions  are  not  elaborated,  be- 
cause the  form  will  supply  all  omissions. 

A  certificate  is  required  in  England  from  two  counsel 
"that  they  conceive  that  the  cause  is  proper  to  be  re- 
heard." 

It  must  be  annexed  to  the  petition.  One  at  least  of  the 
signers  must  have  been  concerned  in  the  original  hearing,  and 
"  such  credit  is  given  by  the  court  to  their  opinion  that  the 
cause  ought  to  be  reheard  as  to  order  it  to  be  set  down," 
as  a  matter  of  course.  Per  Lord  Hardwicke,  Cunyng- 
ham  V.  Cunyngham,  Ambler,  91  (1749). 

But  this  is  not  the  law  in  the  United  States.  U.  S. 
Equity  Eule  88  provides  that — 

Every  petition  for  a  rehearing  shall  contain  the  special  matter  or  cause- 
on  which  such  rehearing  is  applied  for,  shall  be  signed  by  counsel,  and  the 
facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified  by  the 
oath  of  the  party  or  by  some  other  person.  No  rehearing  shall  be  granted 
after  the  term  at  which  the  final  decree  of  the  court  shall  have  been  entered' 
and  recorded,  if  an  appeal  lies  to  the  Supreme  Court.  But  if  no  appeal 
lies,  the  petition  may  be  admitted  at  any  time  before  the  end  of  the  next 
term  of  the  court,  in  the  discretion  of  the  court. 

The  Pennsylvania  State  Eules  in  Equity,  §  86,  direct 
that — 

Every  petition  for  a  rehearing  shall  contain  the  special  matter  or  cause 
on  which  such  rehearing  is  applied  for,  shall  be  signed  by  counsel,  and 
the  facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified  by 
the  oath  of  the  party,  or  by  some  other  person.  A  rehearing  may  be 
granted  at  any  time  within  the  discretion  of  the  court,  but  where  the 
decree  has  been  executed,  parties  who  have  acted  on  the  faith  of  such 
decree  shall  not  be  prejudiced  by  such  decree  being  reversed  or  varied. 

For  the  purpose  of  obtaining  a  rehearing  a  petition  is 
necessary,  stating  the  facts  under  oath,  unless  they  appear 
on  the  record.  The  counsel  must  certify.  Oyger's  Estate^ 
2  Lancaster  Bar  (No.  49),  2  (1871). 

Where  the  application  is  on  the  ground  of  newly  dis- 
covered evidence,  the  petition  should  show  that  the  evidence 
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could  not  have  been  produced  at  the  hearing  and  that  it 
affects  the  result.  Schmidfs  Estate,  35  Leg.  Int.,  154 
(1878)  ;  Bradley's  Estate,  39  Id.,  265  (1882). 

The  rehearing  should  be  refused  if  the  facts  relied  upon 
were  within  the  knowledge  and  possession  of  the  party  at 
the  time  of  the  hearing.  Shea's  Appeal,  121  Pa.  St.,  302 
(1SS8). 

The  application  must  state  some  reason  which  would 
constitute  a  good  ground  for  a  new  trial  at  common  law. 
Hunter  v.  Marlboro',  2  Woodbury  &  Minot,  168  (C.  0.  U. 
S.  Mass.)  (1846). 

The  matter  must  be  such  as  the  party,  by  the  use  of 
reasonable  diligence,  could  not  have  known.  Any  laches 
or  negligence  will  destroy  the  title  to  relief.  Green's  Ap- 
peal, 59  Pa.  St.,  235  (1868)  ;  Hartman's  Appeal,  36  Pa.  St., 
70  (1859). 

If  the  newly  discovered  evidence  were  known  to  the 
attorney  in  season  to  be  used  at  the  hearing,  though  not 
known  to  plaintiff,  a  rehearing  will  be  refused.  Greenlee 
V.  McDowell,  4  Ired.  Eq.  (N.  C),  481  (1847). 

Where  a  document  which  was  an  important  part  of  the 
evidence  in  a  case  was  omitted  at  the  original  hearing,  or 
where  proof  of  an  exhibit  was  forgotten,  the  court,  on  re- 
hearing, will  make  an  order  allowing  them  to  be  read  or 
proved,  saving  exception.  Jenkins  v.  Eldridge,  3  Story 
(C.  C.  Eep.),  306  (1845). 

§  6103.    Discretion  as  to  G-ranting  a  Rehearing. 

The  grant  or  refusal  of  a  rehearing  is  always  a  matter 
within  the  sound  discretion  of  the  court. 

In  England  one  rehearing  is  almost  a  matter  of  course, 
because  of  the  certificate  of  counsel.  And  there  may  be 
other  rehearings,  provided  the  appellate  court  has  not 
decided  the  case. 

§  6104.    When   the  Court   will   Stay   Proceedings   Pending   a 
Rehearing. 

Although  stay  of  proceedings  rests  in  the  sound  discre- 
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tion  of  the  court,  the  stay  will  not  be  granted  where  the 
proceeding  can  do  the  petitioner  no  harm,  as,  for  instance, 
if  an  account  has  been  ordered,  the  accounting  might  pro- 
ceed pending  the  petition  for  a  rehearing.  On  the  other 
hand,  while  protecting  the  respondent  fully,  the  court  will 
not  allow  the  object  of  a  rehearing  to  be  lost  by  proceed- 
ings pending  the  application.  The  stay  pending  an  appeal 
is  noticed  in  the  Chapter  on  "  Appeals." 

§  6105.    Proceedings  on  the  Motion  for  a  Reliearing. 

The  petition,  being  signed,  sworn  to  and  having  the 
.signature  of  counsel  attached,  is  presented  to  the  court 
and  a  time  assigned  for  the  hearing.  Unless  there  should 
be  some  special  reason  for  another  day,  the  time  fixed  in 
Philadelphia  would  generally  be  the  day  for  the  next  equity 
motion  or  argument  list.  The  case  should  then  be  ordered 
on  the  list  by  a  direction  in  writing  to  the  court  clerk,  and 
notice  thereof  with  a  copy  of  the  petition  should  be  duly 
served  on  the  opposite  counsel. 

At  the  hearing  the  petitioner's  counsel  should  have 
ready  for  each  judge  a  paper  book  containing  a  copy  of  the 
petition,  the  petitioner's  points  and  a  brief  of  cases. 

The  argument  should  be  confined  to  the  record  as  it 
stood  at  the  entry  of  the  decree. 

But  where  solely  through  mistake  of  counsel  a  will  was 
not  proved  (which  was  undisputed),  they  were  permitted 
on  rehearing  to  prove  it,  but  on  payment  of  costs,  etc. 
Hood  V.  Pimm,  4  Simons,  101  (1830). 

New  evidence  has  been  heard  in  other  cases  de  bene  esse. 
Dasliivood  V.  Lord  BuJkeley,  10  Ves.,  236  (1804)  ;  Buck- 
master  V.  Hai-roj},  13  Ves.,  458  (1807);  Dawson  v.  Prince, 
2  DeGex  &  Jones,  43  (1857). 

If  after  the  hearing  a  witness  has  been  convicted  of  per- 
jury or  a  witness  has  taken  a  bond  from  the  opposite  party 
for  a  parl^  of  the  thing  in  controversy,  this  may  be  brought 
out  upon  a  rehearing.  Needham  v.  Smith,  2  Vern.,  464 
(1T64). 

Upon  a  rehearing  the  respondent  may,  if  he  can,  secure 
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a  more  favorable  decree.  The  plaintiff  in  Oldham  v.  Stone- 
house,  3  Mylne  &  Craig,  317  (1837),  who  had  obtained  a 
rehearing  of  a  decision  in  his  favor  in  order  to  recover  still 
more,  found  his  bill  dismissed  with  costs.  Lord  Chancellor 
COTTENHAM  said  : 

The  plaintiff,  having  thought  fit  to  present  a  petition  of  reliearing 
against  the  whole  decree,  the  defendants  are  entitled  to  raise  every  question 
(and  among  others  tlie  question  of  tlieir  costs)  vrhich  properly  arose  out  of 
the  subject-matter  of  the  appeal ;  and  I  am  bound  to  deal  with  the  cause 
as  if  it  now  came  before  me  upon  the  original  hearing.  Supposing  that  to 
be  so,  I  should  certainly,  in  dismissing  the  bill,  give  the  defendants  their 
costs  ;  and  it  is  only  upon  those  terms  that  the  plaintiff  can  be  entitled  to 
get  rid  of  the  decree  which  he  has  impeached  by  his  present  appeal.  The 
result  is,  the  defendants  must  have  their  costs  of  the  suit  up  to  and  inclu- 
sive of  the  hearing  ;  but  I  cannot  give  them  their  costs  of  setting  the  decree 
right. 

The  authorities  are  too  numerous  to  be  cited.  These 
results  may  be  so  stated  : 

1.  The  petitioner  for  a  rehearing  is  confined  to  his  ob- 
jections and  points  as  stated  in  his  petition. 

2.  The  respondent  can,  if  able  to  do  so,  open  up  the 
whole  case,  and  demand  a  reconsideration  of  every  part  of  it. 

3.  The  petitionei-  can  have  leave  to  amend,  and  if  neces- 
sary new  i^arties  can  be  added. 

§  6106.    When  Appeal  Lies. 

If  the  petition  for  a  hearing  be  dismissed  the  petitioner 
may  appeal  from  the  original  decree  and  also  from  the 
decree  dismissing  his  petition.  Jones'  Appeals,  11  W.  N., 
554  (1882). 

But  if  the  rehearing  be  granted,  the  decree  is  interlocu- 
tory and  no  appeal  lies.     Ibid. 

%  6107.    Form  of  Petition  for  a  Rehearing. 

In  the  Court  op  Common  Pleas,  No.        ,  of  the  County  of 

A.    B.      ) 
V.  [     Of  the  Term  of  ,  18    .    No. 

C.   D.      ) 
To  the  Honorable  the  Judges  of  said  Court : 

The  petition  of  C.  D.,  the  defendant  in  the  above-entitled  cause,  humbly 
showeth  : 
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That  a  decree  was  entered  by  this  honorable  court  against  your  peti- 
tioner on  the  day  of  18  ,  wherein  (here  state  briefly  the  sub- 
stance of  the  decree). 

Your  petitioner  shows  that  he  is  aggrieved  by  the  said  decree  and  that 
the  cause  should  be  reheard  for  the  following  reasons  :  (Assign  the  reasons  1, 
2,  3,  etc.  If  any  reasons  refer  to  newly  discovered  evidence,  be  careful, 
to  aver  that  it  was  not  within  the  knowledge  or  possession  of  the  petitioner 
or  of  his  counsel  until  after  the  entry  of  the  decree,  to  wit,  .    State 

specifically  what  the  newly  discovered  evidence  is,  and  show  how  and  why 
it  is  material  and  how  and  when  the  petitioner  first  knew  of  it.)  Con- 
clude : 

Wherefore  your  petitioner  prays  that  said  cause  be  reheard,  and  that; 
pending  this  petition  all  proceedings  under  said  decree  be  stayed. 

The  petitioner  must  sign,  and  unless  the  facts  appear  on  the  record  h» 
should  swear  to  the  petition.    His  counsel  must  also  sign  the  petition. 


{Mndiorsement.y 
No.       .  Term,  (yeasr.) 

A.  B. 
V.        J-     Court. 


CD. 

Petition  for  Rehbaking. 

And  now,  on  presentation  of  petition  for  rehearing  and  on  motion  of 
,  attorney  for  petitioner,  It  is  ordered  that  said  petition  be  heard, 
on  (the  next  equity  argument  list),  that  notice  thereof  be  given  to  the 
respondent  and  that  proceedings  on  the  decree  be  stayed. 
,     ,  (Signature  of  judge.) 

To  secure  the  stay  the  signature  of  a  judge  will  he 
needed. 

A  copy  of  the  petition  should  be  served  with  a  notice  on 
the  opposite  party. 

If  an  execution  is  in  the  hands  of  the  sheriff,  a  certified 
copy  of  the  order  under  seal  of  the  court  should  be  served 
on  the  sheriff. 

Paper  books  should  be  prepared  for  the  hearing.  If 
depositions  are  needed,  they  should  be  taken  or  the  wit- 
necEcs  bo  in  court  ready  fo.r  examination,  as  the  court  may 
]  ivfcr,,  or  tlie  emergency  of  your  case  may  require.  Tho 
..:r..:c:iced  Equity  Rules  permit  "  Rules  for  the  purpose  t.l 
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taking  testimony  *  *  *  in  t  lie  same  manner  *  *  *  as  upon, 
the  common -law  side  of  the  *  *  *  courts." 
The  following  is  an  old  English  form  for  a 

§  6108.    Petition  for  a  Rehearing. 

It  may  serve  as  a  guide. 

A  Petition  of  Appeal  to  the  Chancellor. 

Between 

A.  B.,  Esq.,  and  C.  D.,  gent, 

executors  of  C.  B.,  Esq., 

Plaintiffs, 

and 

T.  R.,  Esq.,  Defendant. 

To  the  Right  Honourable  Philip  Lord  Hardwicke,  Baron  of  Hardwicke,. 
Lord  Sigh  Chancellor  of  Oreat  Britain  : 

The  humble  petition  and  appeal  of  the  defendant  T.  E.  sheweth  : 

That  your  petitioner  was  in  the  year  ,  and  for  several  years 

afterwards,  employed  by  the  plaintiff's  testator,  C.  B. ,  as  his  solicitor  in  law 
and  equity,  and  also  as  his  agent  in  divers  other  affairs,  and  particularly  in 
getting  the  testator  a  customer  or  chapman  for  iiis  place  as  ,  and 

in  a  suit  which  the  testator  prosecuted  against  one  for  the  recovery 

of  a  debt  of  about  1500  pounds,  and  which  was  looked  upon  as  difficult  to 
be  recovered. 

That  your  petitioner  behaved  himself  in  all  the  said  affairs  honestly, 
diligently  and  with  good  success,  and  to  the  great  satisfaction  of  the 
testator. 

That  your  petitioner  about  the  of  April  delivered  to  the 

testator  bills  of  particulars  of  his  costs  and  charges,  in  which  bills  such 
business  as  your  petitioner  had  done  as  his  agent,  as  well  as  the  law  charges, 
were  inserted  and  included,  and  in  which  bills  your  petitioner  had  brought 
to  account  all  the  sums  of  money  which  he  had  ever  received  from,  or  on 
account  of  the  testator  ;  upon  the  delivery  of  which  said  bills,  the  testator 
promised  that  your  petitioner's  bills  should  be  paid  when  the  debt  due  from 
the  said  was  recovered. 

That  the  said  debt  was  recovered,   in    which  recovery  your 

petitioner  had  been  very  useful  to  the  testator  ;  but  your  petitioner's  debt 
was  not  paid,  and  then  the  testator  was  pleased  to  propose  to  your  peti- 
tioner that  your  petitioner's  bills  should  be  first  perused  and  examined  by 
Mr.  and  Mr.  ,  being  persons  skilful  in  such  affairs,  and  that 

then  your  petitioner's  debt  should  be  paid  :  To  which  proposal  your  peti- 
tioner readily  submitted  and  complied  ;  and  they  did  accordingly  peruse 
and  examine  the  same,  and  found  that  your  petitioner  had  brought  to  ac- 
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-count  all  the  moneys  that  he  had  received,  but  made  several  objections  to 
several  items  in  your  petitioner's  bill,  vrhich  they  reported  to  the  testator, 
and  informed  and  laid  before  him  such  their  objections,  and  their  reasons 
for  making  those  objections,  leaving  it  to  the  testator's  discretion  whether 
he  would  allow  or  disallow  of  the  same. 

That  the  testator,  after  he  had  considered  of  the  said  objections,  and 
the  reasons  of  them,  declared  that  he  would  not  make  any  abatement  of 
the  said  bills  on  account  of  the  said  objections  or  to  that  effect. 

That  the  testator,  after  he  had  sufficient  time  to  peruse  and  consider  of 
the  said  bills,  and  had  caused  them  to  be  examined  into  and  shown  to  such 
persons  as  he  thought  fit,  was  pleased  to  come  from  his  house  at  to 

your  petitioner's   chambers  on  or  about  the  day  of  ,  when 

and  where  he  signed  and  allowed  of  your  petitioner's  account,  in  the  words 
and  figures  following  :  "  I  do  hereby  allow  and  approve  of  this  account, 
and  I  do  acknowledge  that  I  am  indebted  to  Mr.  T.  R.  upon  the  balance 
of  account,  the  sum  of  as  above.     Witness  my  hand  this  da  j 

of  .    Witness 

That  your  petitioner  apprehended  that  the  said  account  was  then  closed, 
.and  your  petitioner's  property  in  the  said  debt  fixed  and  ascertained. 

And  your  petitioner  showeth,  that  the  only  business  your  petitioner 
was  afterwards  employed  in  by  the  testator  was  to  oppose  the  prosecution 
upon  a  commission  of  lunacy  sued  out  against  him,  upon  which  account 
there  became  due  to  your  petitioner  upon  the  balance  the  further  sum  of 
for  his  fees  and  disbursements  ;  but  before  your  petitioner  received 
any  satisfaction  for  his  said  several  debts,  the  testator  died  on  or  about  the 
day  of 

That  upon  the  death  of  the  testator,  the  plaintiffs  were  so  far  from 
making  any  objections  or  dispute  to  your  petitioner's  said  two  debts,  that 
they,  by  Mr.  ,  their  solicitor,  made  your  petitioner  several  promises 

that  your  petitioner's  debt  should  be  paid  and  satisfied  ;  but  notwithstand- 
ing the  said  promises,  and  before  your  petitioner  had  begun  or  commenced 
any  action  at  law,  the  plaintiffs  in  or  about  term  exhibited 

their  bill  in  this  honorable  court  against  your  petitioner,  to  set  aside  the 
said  stated  account,  and  to  have  your  petitioner's  bill  taxed,  and  to  have  a 
general  account  of  all  moneys  received  and  paid,  and  to  have  an  injunction 
to  stay  your  petitioner's  proceedings  at  law  ;  but  the  plaintiffs  did  not  by 
their  biU  charge  any  particular  fraud  or  ill-practice  on  your  petitioner  in 
or  about  the  obtaining  the  said  stated  account,  nor  showed  any  reason  why 
the  same  should  be  set  aside,  save  only  that  they  suggested  by  their  said 
bill,  in  general  terms,  that  your  petitioner's  bills  of  costs  and  charges  were 
unfair  and  unreasonable,  and  that  the  testator  was  prevailed  on  to  allow 
the  said  bill,  and  to  sign  the  said  account  by  fraud  and  imposition,  and 
when  the  testator  was  not  capable  of  judging  rightly  what  he  did,  and 
within  the  time  when  the  testator,  by  virtue  of  an  inquisition  found  and  re- 
turned upon  a  commission  of  lunacy,  had  been  adjudged  to  be  a  person  of 
such  unsound  mind,  memory  and  underetanding,  as  to  be  incapable  of 
managing  himself  or  his  estate. 

To  which  bill  your  petitioner  put  in  his  answer;  and  thereby  denied  all 
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manner  of  fraud  and  ill-practice  in  obtaining  the  said  stated  account,  and; 
insisted  the  same  ought  to  stand,  and  not  to  be  traveled  into  ;  and  as  to 
the  said  inquisition  found  on  the  said  commission  of  lunacy,  your  petitioner 
insisted  that  he  was  not  bound  thereby,  being  no  party  thereto,  and  that 
the  same  ought  not  to  be  allowed  as  evidence  to  conclude  him  ;  and  that 
your  petitioner  had  brought  his  action  at  law  to  recover  his  said  debt,  where 
the  matter  of  fact  whether  the  testator  was  compos  mentis,  or  not,  was 
properly  triable  by  a  jury,  and  where  the  complainants  might  make  their 
proper  defense. 

That  issue  being  joined,   witnesses  examined  and  publication  passed, 
the  said  cause  was  heard  before  his  Honor  tlie  Master  of  the  Rolls  on  the 
day  of  ,  when  his  Honor  was  pleased  to  order  and  decree, 

that  the  said  stated  account  should  be  set  aside,  and  referred  it  to  a  master 
to  tax  your  petitioner's  bills  of  fees  and  disbursements  included  in  that 
stated  account,  as  also  his  bill  of  fees  and  disbursements  delivered  since  the 
said  stated  account. 

By  which  decree  your  petitioner  conceives  himself  aggrieved,  no  far  as 
concerns  the  setting  aside  the  said  stated  account,  and  the  new  taxing  your 
petitioner's  bills  included  therein. 

Your  petitioner  therefore  humbly  appeals  to  your  lordship  from  that  part 
of  the  said  decree,  and  humbly  prays  your  lordship  to  rehear  the  said 
cause,  and  to  appoint  some  short  day  for  that  purpose. 

And  your  petitioner  shall  ever  pray,  etc. 

T.  R. 

We  humbly  conceive  that  this  cause  is  proper  to  be  heard  before  your- 
lordship,  if  your  lordship  shall  think  fit. 

E.  F. 
G.  H. 


CHAPTER    XLII. 

COSTS. 
%  6109.    Bules  as  to  Costs. 

As  is  well  known,  the  courts  of  common  law  generally 
prefer  to  reserve  the  question  of  costs  until  the  final  judg- 
ment.    The  rule  there  is  unica  directio  fiat  damnorum. 

Courts  of  equity,  however,  frequently  order  costs  without 
waiting  for  the  final  hearing.  Thus  it  has  come  to  be  un- 
derstood that  the  award  of  costs  is  in  chancery  entirely  dis- 
cretionary both  as  to  time  and  as  to  the  parties.  By  this 
the  court  does  not  mean  that  it  acts  irrespective  of  fixed 
rules,  but  it  is  to  be  understood  that  the  chancellor  is  not 
bound  to  give  costs  in  all  cases  to  the  successful  party.  He 
considers  the  conduct  of  the  parties  and  the  circumstances 
of  the  case.  In  many  cases  also  it  is  to  be  remembered  that 
costs  are  not  properly  chargeable  against  either  party  to  a 
suit  in  equity  but  should  be  paid  out  of  a  fund  or  an  estate. 

The  English  decisions  on  this  subject  frequently  refer  to 
"costs  in  the  cause."  This  is  tlie  technical  expression  for 
costs  only  of  the  general  proceedings  in  the  suit.  Some- 
times, however,  the  costs  of  interlocutory  applications  by 
motion  are  considered  "  costs  in  the  cause." 

Sir  John  Leach,  V.  C,  laid  down  certain  rules  for  the 
purpose  of  determining  where  the  costs  of  a  motion  became 
"  costs  in  the  cause,"  although  no  direction  had  been  given 
to  that  effect.     These  are — 

1st.  That  a  party  making  a  successful  motion  is  entitled 
to  his  costs  as  "  costs  in  the  cause,"  but  the  party  opposing 
is  not  entitled  to  his  costs  as  "  costs  in  the  cause." 

2d.  That  a  party  making  a  motion  which  fails  is  not 
entitled  to  his  costs  as  "costs  in  the  cause,"  but  the  party 
opposing  it  is  entitled  to  his  costs  as  "costs  in  the  cause." 
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3d.  That  where  a  motion  is  made  by  one  party  and  not 
opposed  by  the  other,  the  costs  of  both  parties  are  ' '  costs  in 
the  cause." 

The  English  reports  abound  with  a  multitude  of  cases  on 
the  question  of  costs.  When  costs  will  be  decreed  against 
the  unsuccessful  party,  when  they  will  be  decreed  against 
the  successful  party,  when  they  will  be  divided,  when  ex- 
ecutors, minors,  trustees,  vendors,  vendees  and  others  may 
be  ordered  to  pay  ccsts,  when  the  costs  may  be  charged 
upon  the  fund,  and  many  other  kindred  questions  have  fur- 
nished the  profession  with  a  little  library  of  cases.  The 
mere  analysis  of  these  decisions,  some  of  which  are  conflict- 
ing and  many  of  them  confusing,  would  expand  this  chapter 
into  a  treatise  upon  the  various  questions  thus  considered. 

It  has  not  been  deemed  necessary  to  do  this,  especially 
in  view  of  the  fact,  that  after  all  that  may  be  said  in  any 
case  it  has  been  repeatedly  ruled  in  England  and  here  that 
the  award  of  costs  is  "entirely  discretionary."  When  it  is 
further  stated  that  all  the  important  Pennsylvania  decisions 
are  here  presented,  it  is  to  be  hoped  that  the  omission  to 
cite  400  cases  cum  multis  aliis  will  be  overlooked. 

§  eilO.    Discretion  as  to  Costs. 

Courts  of  chancery  may  allow  costs  according  to  the  cir- 
cumstances of  each  case,  or  tax  the  costs  by  a  general  rule. 
Neel  V.  Neel,  1  Gr.,  171  (1854) ;  Porter  v.  English,  1  Phila., 
85  (1850)  ;  Tenors.  Sutton,  Id.,  50(1850) ;  SperingY.  Smith, 
9  Phila.,  277  (1872)  ;  O' Sara  v.  Stack,  90  Pa.  St.,  477(1879). 

In  the  discretion  of  the  court,  they  may  be  charged  to 
the  estate  or  the  fund.  Gyger's  Appeal,  62  Pa.  St.,  73 
(1869) ;  Bedell's  Appeal,  87  Pa.  St.,  510  (1878) ;  Coleman  v. 
Coleman,  2  Pears.,  511  (1868)  ;  Rope's  Appeal,  33  P.  L.  J., 
270  (1886) ;  Schwartz  v.  Oil  Co.,  35  W.  N.,  387(1894)  ;  Wlyers 
V.  Bryson,  33  Id.,  253  (1893)  ;  Burr  v.  Black,  1  Lack.  Jur., 
163  (1889)  ;  PoweV  s  Assigned  Estate,  163  Pa.  St.,  349  (1894). 

The  discretion  of  the  lower  court  upon  the  question  of 
costs  will  not  be  interfered  with  unless  for  strong  reasons. 
Piper  V.  Trust  Co.,  140  Pa.  St.,  233  (1891). 

The  power  of  the  Orphans'  Court  as  to  costs  is  entirely 
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discretionary.     Stokely's  Estate,    19  Pa.  St.,   476   (1852); 
Shirk's  Estate,  8  Leg.  Gaz.,  11  (1876). 

The  court  is  not  confined  to  the  fee  bill,  but  may  allow 
reasonable  costs  as  between  party  and  party  for  preparing 
pleadings,  etc.     Porter  v.  English,  1  Phila.,  85  (1850). 

In  this  case  $15  were  ordered  to  be  paid  by  plaintiff  to 
defendant  as  costs  for  an  amendment  of  the  bill,  which 
required  a  new  answer.     Ibid. 

The  mortgagor,  on  his  bill  to  redeem  a  mortgage,  pays 
the  costs  without  reference  to  the  mortgagee's  success. 
Winton  v.  Mott,  4  Luz.  L.  Eeg.,  71  (1875). 

One-third  of  the  costs  was  put  on  a  plaintiff,  in  a  bill 
for  specific  performance,  the  decree  not  being  as  broad  as 
the  relief  prayed.  Ilarrigan's  Appeal,  1  Mona.,  450  ;  16 
Atlan.,  31  (1888). 

Three-fourths  of  costs  put  on  defendant,  one-fourth  on 
plaintiff,  in  Kenney's  Appeal,  22  W.  N.,  89  (1888). 

Costs  were  equally  divided.  Alexander's  Appeal,  20 
W.  N.,  283  (1887) ;  McCaffrey's  Appeal,  15  Id.,  12  (1884) ; 
Cemetery  Co.'s  Appeal,  4  Atlan.,  528  (1886) ;  Brass  Co.  v. 
Adler,  2  Mona.,  235  (18S9) ;  Oil  Co.  v.  Mfg.  Co.,  Vol  Pa. 
St.,  342  (1893) ;  R.  B.  Co.  v.  R.  R.  Co.,  160  Id..  232  (1894). 

Where  an  unfounded  claim  was  set  up,  the  costs  of  a 
bill  to  perpetuate  testimony  in  support  of  it  were  not 
allowed.     Reeser's  Appeal,  100  Pa.  St.,  80  (1882). 

By  Act  of  July  26,  1842,  §  9  (P.  L.,  433),  it  was  made 
the  duty  of  the  Nisi  Prius  to  establish  a  tariff  of  fees  and 
costs  in  equity  cases.  By  the  Act  of  April  6,  1854,  §  1  (P.  L., 
301),  a  similar  duty  was  imposed  on  the  district  court  of 
Allegheny.  This  was  extended  by  the  Act  of  May  4,  1864, 
§  1  (P.  L.,  775),  to  all  the  district  courts  and  courts  of  com- 
mon pleas.  Durhorroiv's  Appeal,  87  Pa.  St.,  23  7(1878), 
The  equity  fee  hill  is  printed  in  Brews.  Prac,  Vol.  II., 
§3136. 

An  equitable  plaintiff,  whether  named  or  not,  is  liable 
to  execution  for  costs.  Where  not  named  previous  to 
judgment,  his  name  shall  be  suggested  of  record,  supported 
by  affidavit,  before  execution.  Act  April  23,  1829,  §  2  (10 
Sm.,  455). 
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Although  a  bill  be  dismissed  on  the  merits,  a  defendant 
may  be  ordered  to  pay  the  costs.  Frank  v.  Riegel,  2  Pears., 
53  (1869)  ;  Taylor  v.  Knights,  4  Del.,  153  (1889)  ;  Stacker 
V.  muter,  13i  Pa.  St.,  19  (1890). 

So  where  a  bill  was  sustained  out  of  consideration  for 
the  public  good,  although  it  would  have  been  dismissed  on 
its  merits,  the  plaintiff  was  compelled  to  pay  the  costs. 
School  V.  Cooper,  150  Id.,  Y8  (1892)  ;  Bafferty  y.  Traction 
Co.,  29  W.  N.,  542  (1891). 

The  omission  of  a  defendant  to  file  a  demurrer  which 
would  have  defeated  the  bill,  does  not  subject  him  to  the 
costs  of  a  reference,  which,  would  have  been  unnecessary  if 
he  had  demurred.  Maguire^s  Appeal,  102  Pa.  St.,  120 
(1883). 

An  auditor  should  be  asked  to  report  specially  as  to  costs 
if  it  is  desired  to  charge  them  upon  a  claimant.  Dinsmore 
V.  Davis,  7  W.  N.,  295  (18Y9). 

Without  consent  of  parties,  and  without  an  appeal,  a 
decree  for  costs  cannot  be  changed.  WelUver's  Appeal,  4 
Penny.,  1Y6  (1884). 


§  6111.    When  Successful  Party  Entitled  to  Costs. 

The  general  rule  of  the  chancery,  as  well  as  of  the  com- 
mon law,  is  that  victus  victori  in  expensis  condemnatus. 
In  equity,  however,  this  principle  simply  throws  upon  the 
losing  party  the  burden  of  destroying  the  prima  facie  case 
which  success  gives  to  the  prevailing  party. 

Although  circumstances  may  affect  the  decree,  the 
general  rule  is  that  the  successful  party  is  entitled  to  costs. 
Coleman  v.  Boss,  46  Pa.  St.,  180  (1863)  ;  Boivers  v.  School 
Board,  2  Pears.,  227  (1875);  Biddle's  Appeal,  19  W.  N., 
219  (1887)  ;  Thompson's  Appeal,  11  W.  N.,  414  (1878)  ; 
CampbeWs  Appeal,  22  W.  N.,  81(1888)  ;  SayenY.  Johnson, 
4  C.  C,  360  (1887)  ;  Shedwick  v.  Church,  160  Pa.  St.,  57 
(1894)  ;'  Swentzel  v.  Bank,  29  W.  N.,  441  (1892)  ;  Burke  v. 
Teller,  1  Dist.  Eep.,  23  (1892). 

So,  a  defendant  putting  in  a  full  answer  to  a  bill  of  dis- 
covery should  have  costs  allowed.  McCarter  v.  Watt,  3 
51 
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Leg.  &  Ins.  Rep.,  59  (1861)  ;  Mills  v.  McLoughUn,  27  W. 
K,  573  (1891). 

If  an  exception  to  an  answer  be  overruled,  the  defendant 
is  entitled  to  costs.  Western  Ins.  Co.  v.  Fisher,  3  Phila., 
547  (1859). 

On  exceptions  for  scandal  being  sustained,  respondent 
was  allowed  costs  of  drawing  exceptions,  the  decree,  and 
office  copies  of  petition,  exceptions  and  master's  report. 
Nixon's  Estate,  13  W.  N.,  100  (1883). 

A  plaintiff  must  pay  costs  up  to  time  of  amending  his 
defective  bill.     Sallade  v.  Township,  2  Pears.,  51  (1870). 

The  State  Equitj''  Eules*  provide  that  the  costs  of  print- 
ing the  pleadings  shall  be  allowed  as  costs  of  the  cause. 
,§§  11,  44. 

Where  a  bill  is  referred  for  scandal  and  impertinence, 
.and  the  master  shall  report  that  the  bill  is  not  scandalous 
or  inapertinent,  the  plaintiff  shall  be  entitled  to  costs,  and 
if  the  master  sustain  the  exceptions  to  the  bill,  the  defendant 
shall   have  his   costs   unless   the    court    otherwise   order. 

§15. 

Where  no  direct  relief  is  soxight  against  a  party,  not 
an  infant,  and  he  is  required  to  appear  and  answer,  lie 
shall  be  entitled  to  his  costs  unless  the  court  otherwise 
order.     §  18. 

Where  exceptions  to  interrogatories  are  sustained,  the 
costs  of  printing  shall  be  allowed.     §  41. 

Where,  after  reference  to  a  master,  the  party  for  whom 
the  reference  is  made  fails  to  proceed,  costs  may  be  imposed 
on  him.     §  03. 

If,  on  an  interlocutory  proceeding,  a  party  be  ordered  to 
pay  the  costs,  such  costs  shall  be  taxed  by  the  prothonotary, 
and  payment  thereof  may  be  enforced  by  attachment  and 
sequestration,  or  a  common-law  writ  of  execution  may  be 
issued,  and  the  party  against  whom  the  order  is  made  can- 
not take  a  further  step  until  payment  of  costs.     §  77. 

See  title,  "  Execution  for  Costs,"  infra,  and  Pierce's  Ap- 
peal, 103  Pa.  St.,  27  (1883),  and  Church's  Appeal,  Id.,  2G3 
,(1883). 

In  cases  involving  accounts,  the  cost  of  an  accountant 
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-shall  be  taxed  as  costs  as  the  court  directs.     (New  Equity 
Rules). 

In  equity  trials,  the  costs  of  all  postponements  shall  be 
paid  by  the  party  at  whose  instance  the  same  may  be 
ordered.  (New  Equity  Eules).  The  costs  in  an  equity  cause 
before  a  Referee  are  provided  for  in  the  new  Equity  Rules. 

§  6112.    Discouraging  Unnecessary  Litigation. 

A  very  lucid  statement  of  the  general  rule  on  this 
question  is  to  be  found  in  the  opinion  of  Lord  Cottenham, 
in  MilUngton  v.  Fox,  3  Mylne  &  Craig,  352  (1838). 

He  there  stated  that  he  was  very  much  disposed  as  a 
general  rule  to  make  the  costs  follow  the  result  ;  because, 
however  doubtful  the  title  might  be,  it  is  but  just  that  the 
party  who  has  the  right  should  be  reimbursed,  as  far  as 
giving  him  the  costs  can  reimburse  him.  He  added : 
"  There  is  another  object  which  the  court  must  keep  in 
view,  namely,  to  repress  unnecessary  litigation. "  In  the 
case  cited,  although  the  plaintiff  secured  a  perpetual  injunc- 
tion, costs  were  refused  because,  before  the  filing  of  the 
bill,  the  defendants  had  by  letter  offered  terms  which  would 
have  rendered  the  suit  unnecessary. 

So,  too,  a  letter  written  after  suit  brought  was  regarded 
on  the  question  of  costs.  Header  v.  McCready,  1  Molloy, 
119  (1828). 

§  6113.    How  Par  a  Tender  Affects  Costs. 

In  furtherance  of  the  principle  that  unnecessary  litiga- 
tion should  be  discouraged,  it  may  be  noted  that  a  proper 
tender  may  affect  the  question  of  costs.  But  the  following 
rules  must  be  observed  : 

1.  The  full  amount  due  and  all  costs  incurred  (if  any) 
to  date  must  be  tendered.  Any  sum  less  than  this  will  be 
insufficient.     Beames  on  Costs,  68. 

2.  If  an  amount  be  tendered  which  exceeds  the  amount 
due,  the  party  tendering  must  not  direct  the  plaintiff  to 
take  out  the  amount  actually  due.  This  vitiates  the  tender, 
which  should  be  specific.     Beames  on  Costs,  69. 

3.  The  tender  must  not  be  accompanied  with  a  condition 
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the  party  has  no  right  to  impose,  as  that  the  money  shall 
be  invested  in  a  manner  the  party  tendering  may  approve. 
In  Walter  v.  Patey,  1  Eussell,  3Y5  (1826),  Lord  Giffoed, 
M.  E.,  held  that  no  such  stipulation  could  properly  be 
a;dded  to  the  offer.  Daniell's  Ch.  Plead.  &  Prac.  (6th 
Amer.  Ed.),  1396. 

4.  It  is  hardly  necessary  to  add  that  the  tender  must 
not  only  be  averred  in  the  answer,  but  must  be  proved. 

§  6114.    When  Costs  will  Not  be  Allowed. 

Where  both  sides  are  in  fault  no  costs  will  be  allowed. 
Jones  V.  Wadsworfh,  33  Leg.  Int.,  416  (18Y6). 

Costs  will  not  be  allowed  to  a  trustee  who  litigated  for 
his  own  benefit.     Rayhold  v.  Rayhold,  20  Pa.  St.,  308  (1853). 

McMurray  v.  Davis,  1  W.  N.,  142  (1875),  was  a  bill  for 
a  re-conveyance  of  property  alleged  to  have  been  fraud- 
ulently obtained  through  an  assignment  from  a  child  to  a 
parent.  The  plaintiff  was  successful,  but  both  parties  were 
ordered  to  pay  their  own  costs. 

In  Porter  v.  English,  1  Phila.,  85  (1850),  it  was  decided 
that  after  answer,  if  the  plaintiff  secured  leave  to  amend 
on  payment  of  costs,  he  was  to  pay  defendant  $15  costs  up 
to  amendment. 

Where  defendants  are  not  specially  required  to  appear 
and  answer,  they  will  not  be  allowed  the  fees  of  witnesses 
nor  cost  of  a  commission.  Patterson  v.  Patterson,  2  Pears., 
170  (1873). 

Unless  so  decreed,  costs  cannot  be  collected.  Brace  v. 
Evans,  36  P.  L.  J.,  88  ;  6  0.  C,  19  (1888). 

The  Supreme  Court  will  not  hear  the  question  of  costs 
raised  there  for  the  first  time.  Patrick's  Appeal,  105  Pa. 
St.,  356  (1884). 

The  conduct  of  the  plaintiff  will  be  considered  in  deciding 
the  question  of  costs.  McElweev.  Bourke,  43  Leg.  Int.,  280 
(1886). 

The  defendant's  conduct  will  also  affect  his  liability. 
Kalle  V.  Heft,  16i  Fa.  St., 470  (1893);  Williams y.  Kerr,  31 
W.  N.,  446  (1893);  Buss  v.  Telephone  Co.,  3  Dist.  Eep.,. 
654  (1894). 


COSTS.  805 

Costs  will  not  be  allowed  for  drawing  injunction  affi- 
davits. Quay  \.  Quay,  1  Chest.,  489  (1880);  Spielman  v. 
Oil  Co.,  14  W.  N.,  350  (1884). 

But  where  the  injunction  was  refused  the  costs  of  the 
counter-affidavits  were  allowed.  McCall  v.  Barrie,  16 
W.  K,  83  (1884). 

The  costs  should  not  be  put  upon  a  mortgagee  where 
his  agent  transferred  a  bond  without  authority,  and  an 
interpleader  bill  was  filed  to  test  the  ownership  of  the  bond. 
Yard's  Appeal,  12  Atlan.,  359  (1888). 

§  6115.    Certain  Defendants  may  be  Ordered  to  Pay  Costs  and 
Other  Defendants  may  be  Discharged. 

A  decree  that  two  of  several  defendants  pay  a  certain 
sum  and  costs,  and  dismissing  the  bill  as  to  the  other 
defendants,  carries  against  the  two  all  the  costs  that  the 
plaintiff  has  incurred  in  the  prosecution  of  his  bill. 

The  taxation  of  costs  only  ascertains  the  amount  to  be 
paid  ;  the  right  of  the  plaintiff  to  recover  all  his  costs  from 
the  defendants  cannot  be  then  re-adjudicated.  Persch  v. 
Quiggle,  57  Pa.  St.,  247  (1868). 

§  6116.    A  General  Decree  for  Costs  Carries  all  Costs. 

Unless  otherwise  so  expressed 'a  general  decree  for  costs 
carries  all  costs.     Ibid. 

The  words,  "  That  the  costs  of  this  appeal  be  paid  by 
the  appellees,"  constitute  a  decree  for  all  the  costs  of  the 
suit.     Kraut  v.  Fox,  1  W.  N.,  401  (1875). 

But  only  taxable  costs  are  allowed  where  the  order  is 
that  costs  be  paid  out  of  a  fund.  Bloomer's  Appeal,  25  P.L. 
J.,  73  (1877). 

§  6117.    As  to  Counsel  Fees. 

Counsel  fees  are  not  included  in  a  decree  with  costs. 
Marvme  v.  Drexel,  32  Leg.  Int.,  284  ;  1  W.  N.,  323(1875). 

Nor  can  counsel  fees,  though  ultimately  to  be  paid  by 
the  unsuccessful  party,  be  taxed  as  costs  to  come  out  of  the 
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fund  in  an  interpleader  case.  Ins.  Co.  v.  Corbin,  34  Leg.. 
Int.,  36  (1877). 

In  the  absence  of  any  allowance  by  a  fee-bill^  counsel 
fees  and  the  party's  time  are  not  "  costs  in  the  cause." 
Winton's  Appeal,  87  Pa.  St.,  77  (1878). 

See  "  Chapter  on  Partition  "  as  to  allowance  of  a  counsel 
fee  to  the  plaintiff's  attorney. 

§  6118.    Cost  of  Obtaining  Seexirity. 

The  Act  of  June  24,  1895,  allows  receivers,  assignees, 
guardians,  committees,  trustees,  executors  and  adminis- 
trators to  include  in  the  lawful  expenses  of  executing  their 
trust  such  reasonable  sum  paid  a  company  acting  as  surety, 
not  exceeding  one  per  cent,  per  annum,  on  the  amount  of 
their  bonds,  as  the  court  may  allow. 

§  6118.    Security  for  Costs. 

As  to  the  subject  of  security  for  costs,  when  the  order 
will  be  made,  when  security  will  not  be  ordered,  the- 
Equity  Eules  of  the  United  States  courts,  and  of  the 
State  courts,  see  Chapter  "  Who  may  Sue." 

Security  will  be  ordered  against  a  non-resident.  Smoot 
V.  Harrah,  5  W.  N.,  147  (1878). 

One  asking  to  intervene  may  be  required  to  give  security 
for  master's  fee  and  other  costs.  Kase  v.  Oreenough,  88 
Pa.  St.,  403  (1879).  See  also  Brews.  Prac,  Vol.  II.,  Chapter 
on  "Costs." 

§  6120.    Execution  for  Costs. 

The  ordinary  process  of  ^.  fa.  can  of  course  be  invoked.. 
And  an  attachment  in  execution  can  be  issued.  Scholl  v. 
Schoener,  1  Woodward,  134  (1862). 

The  Act  of  May  3,  1889  (P.  L.,  78),  provides  that  execu- 
tion process  may  be  issued  to  enforce  all  orders  for  payment 
of  costs,  the  same  as  on  a  judgment  of  the  Common  Pleas. 
But  the  effort  to  collect  costs  by  attachment,  upon  the- 
theory  that  the  refusal  to  pay  is  a  contempt,  has  been  re- 
pudiated in  a  case  where  the  order  was  to  pay  an  p-:n"- 
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iiievti  fee  ;  Reynolds  v.  Baylor,  3  C.  P.,  5i  (1886) ;  and 
generally  as  to  all  cases.  Welliver's  Appeal,  4  Penny.,  1Y6 
(1884). 

It  is  very  clear  that  if  the  decree  be  based  upon  a  tort 
or  other  cause  of  action,  for  which  the  non-imprisonment 
Act  of  July  12,  1842  would  not  exempt  the  defendant  from 
arrest,  he  can  be  attached  as  well  for  the  costs  as  for  the  rest 
of  the  decree.  Church'' s  Appeal,  103  Pa.  St.,  263  (1883)  ;: 
Wilson  V.  Wilson,  142  Id.,  247  (1891). 

But  if  the  cause  of  action  be  founded  on  a  contract  and 
the  defendant  be  exempted  from  arrest,  he  cannot  be  at- 
tached for  costs.  Nor  can  the  plaintiff  in  a  like  case  be 
attached  for  costs  on  dismissal  of  his  bill.  The  State  Rule 
in  Equity  XII.,  §  62,  which  declares  that  the  master  shall 
be  "entitled  to  an  attachment,"  is,  in  all  cases  which  are 
within  the  Act  of  July  12,  1842,  void.  Pierce'' s  Appeal, 
103  Pa.  St.,  27  (1S83).  See  also  Brews.  Prac,  Vol.  II., 
Chapter  on  "Costs." 

§6121.    Taxation  of  Costs. 

See  Brews.  Prac,  Vol.  II.,  §§  3133,  3141,  3142. 

Costs  in  equity  must  be  taxed  before  an  execution  can 
issue  for  their  collection,  otherwise  the  execution  will  be 
set  aside.  Baker  v.  Slobig,  5  County  Court  Rep.,  382 
(1886). 

But  the  costs  need  not  be  taxed  before  appeal  to  Supreme 
Court.  The  decree  of  that  court  fixes  the  liability  for  costs^ 
and  the  latter  may  be  afterwards  taxed  by  the  court  below. 
Miskey's  Appeal,  18  W.  N.,  100  (1886) ;  Barber's  Estate, 
29  Id.,  552  (1892). 

See  Chapters  on  "Masters"  and  "Examiners,"  this 
work,  and  also  the  Chapter  on  "Costs,"  Brews.  Prac, 
Vol.  II. 
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EXECUTIONS. 

§  6122.    Definition. 

Execution  in  civil  suits  is  the  mode  of  obtaining  the  pay- 
ment of  a  debt,  or  of  damages,  or  the  delivery  of  property, 
or  the  performance  of  an  order,  according  to  some  decree 
or  judgment. 

Executions  are  judicial  writs  issuing  out  of  the  court 
where  the  record  is,  upon  which  the  execution  is  founded. 
Hence  the  removal  of  the  record  would  prevent  the  issuing 
of  an  execution.  To  remedy  the  inconvenience  resulting 
from  this,  the  statutes  of  appeal  require  certain  security  to 
be  entered  in  order  to  stay  proceedings. 

In  equity  the  writs  of  execution  may  be  the  fieri 
facias,  the  venditioni  exponas  and  the  attachment  execu- 
tion. In  addition  to  these  common-law  writs,  courts  of 
equity  can  issue  attachments  against  the  person,  sequestra- 
tions and  writs  of  assistance. 


§  6123.    Exemption. 

See  Brews.  Prac,  Vol.  II.,  §§  3160-3181,  and  Id.,  Vol. 
IV.,  §  5002,  and  in  Philadelpia  County,  Eule  XIX.,  §  88,  of 
the  Common  Pleas. 


8  6124.    Stay  of  Execution. 

See  Brews.  Prac,  Vol.  II.,  §§  3149-3159,  and  in  Phila- 
delphia County,  Eule  XXXVII.,  §§144-146,  of  the  Com- 
mon Pleas. 
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§  6125.    Writs  of  Fieri  Facias. 

The  form  oi  prcecipe  for  a  fieri  facias  is  given,  Brews. 
Prac,  Vol.  I.,  §  23.  The  subject  of  executions  is  treated, 
Id.,  Vol.  II.,  §§  3144-3228  ;  Id.,  Vol.  IV.,  §  5005. 

In  Philadelphia  County,  Eule  XXXIII.,  §  138,  provides 
that  the  fi.  fa.  against  real  estate,  where  requisition  and 
condemnation  have  been  waived,  shall  be  advertised  at 
least  twenty-one  days  before  the  sale. 

§  6126.    Venditioni  Exponas. 

Prcecipe,  Brews.  Prac,  A^ol.  I.,  §  183. 

Proceedings,  Id.,  §§  184,  185  ;  Id.,  Vol.  II.,  §§  3214- 
3232. 

In  Philadelphia  County,  Rule  XXXIII. ,  §  138,  provides 
that  the  writ  shall  be  advertised  at  least  twenty-one  days 
before  the  sale. 

§  6127.    Attachment  in  Execution. 

Form  of  Prcecipe,    Brews.  Prac,  Vol.  11. ,  §§  3253,  3254. 
Proceedings     under     attachment    in    execution.      Id., 
§§  3256-3314.     See  Philadelphia  Riile  VII.,  §§  8,  9,  10. 

§6128.    Attachment  Execution  against  Corporations. 
See  Brews.  Prac,  Vol.  II.,  §  3199. 

§  6129.    Testatum  Writs  of  Execution. 

See  Id.,  Vol.  II.,  §§  3220-3227,  and  Id.,  Vol.  IV.,  §  5013. 

§  6130.    Equity    Rules   as   to    Writs    of  Fieri    Facias,  Attach- 
ments, Sequestrations  and  Writs  of  Assistance. 

The  State  Equity  Rules,  §  81,  direct  that  unless  otherwise 

provided  by  law  or  by  rule  of  court,  and  unless  otherwise 

specially  ordered  by  the  court,  the  proper  process  to  compel 

obedience  to  any  interlocutory  or  final  order  shall  be  by 

attachment.     If  the  defendant  cannot  be  found  or  the  court 

may  otherwise  think  proper,  a  sequestration   or  writ   of 

assistance  may  issue  to  enforce  a  delivery  of  possession,  but 
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they  can  only  issue  on  motion  and  allowance  by  court  or  a. 
judge.  See  also  State  Equity  Eules,  §  72.  The  same  pro- 
vision in  substance  appears  in  U.  S.  Equity  Eule  T. 

A  writ  of  assistance  is  further  provided  for  by  §  82  of 
State  Equity  Rules  when  any  decree  or  order  is  for  delivery 
of  possession.  The  party  applying  for  the  writ  must  make 
proof  by  affidavit  of  a  demand  and  a  refusal  to  obey  the 
decree  or  order,  and  upon  allowance  by  the  court  or  a  law 
judge,  the  prothonotary  must  immediately  issue  the  writ. 
The  U.  S.  Equity  Eule  9  contains  the  same  provision,  but  the 
clerk  can  issue  the  writ. 

The  State  Equity  Eules  provide  that  final  process  to  exe- 
cute .1  decree  solely  for  the  payment  of  money  shall  be  by 
execution  in  the  form  used  in  actions  of  debt  or  assumpsit. 
A  decree  for  the  performance  of  any  specific  act,  as  for  exe- 
cution of  conveyance  for  laud,  delivery  of  deeds  or  other  docu- 
ments, must  prescribe  the  time  within  which  the  act  shall  be 
done.  The  defendant  is  bound  to  take  notice  of  this,  without 
further  service.  If  the  plaintiff  file  his  affidavit,  "  that  the 
same  has  not  been  complied  witli,  the  court  if  sitting,  or  any 
law  judge  during  vacation,  may  direct  the  issuing  of  "  an 
attachment,  and  if  attached  the  defendant  cannot  be  dis- 
charged ' '  unle,-3s  upon  a  full  compliance  with  the  decree  and 
the  payment  of  costs,  or  upon  a  special  order  "  on  "motion 
and  affidavit  enlarging  the  time  for  the  performance 
thereof."  On  return  of  7ion  est  inventus  a  writ  of  seques- 
tration may  be  ordered.  See  §  83  State  Equity  Rules.  The 
same  provisions  in  substance  are  to  be  found  in  U.  S.  Equity 
Rule  8,  but  the  clerk  can  issue  the  attachment. 

§  6131.    Persons  not  Parties  to  the  Suit 

may  enforce  obedience  to  orders  in  their  favor  by  the- 
same  process  as  if  they  had  been  parties  to  the  cause,  "  and 
every  person  not  being  a  party  to  the  cause  against  whom 
obedience  to  an  order  *  *  *  may  be  enforced  shall  be  liable 
to  the  same  process  for  enforcing  obedience  to  such  order, 
as  if  he  were  a  party  in  the  cause.  State  Equity  Rules,. 
§  84  ;  U.  S.  Equity  Rule  10. 
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§  6132.    The  Subject  of  Execution  for  Costs 

is  treated  of  in  the  Chapter  on  "  Costs." 

It  may  be  well  also  to  add  that  a  decree  may  be  trans- 
ferred to  another  county  and  there  enforced  by  the  Act  of 
June  5,  1S85,  cited  Brews.  Prac,  Vol.  III.,  §  SSS-t,  and  that 
executions  may  issue  for  costs  on  interlocutory  as  well  as 
final  orders,  by  the  Act  of  May  3,  1889,  cited  Brews.  Prac, 
Vol.  IV.,  §  4:978,  and  Chapter  on  "  Costs,"  this  book. 

§  6133.    Attachment  Against  the  Person. 

The  proceedings  for  obtaining  this  writ  and  the  practice 
thereunder  are  sketched  in  Brews.  Prac,  Vol.  II.,  §  3317,  and 
Id.,  §§3566-3575,  andld..  Vol.  IV.,  §§4988-4<)i>8.  Theright 
to  an  attachment  on  an  interlocutory  order  will  be  found  in 
the  State  Equity  Eules,  §§  13,  29,  39,  45,  59,  and  in  the  U.  S. 
Rules  7,  18,  64,  78,  82.  See  Bowen  v.  Thornton,  9  W.  N., 
575  (1881)  ;  Loughlin   v.  Maybin,  39  Leg.  Int.,  256  (1882). 

If  the  decree  be  for  money  due  on  a  contract,  no  attach- 
ment will  lie.  Scotfs  Case,  1  Grant,  237  (1855)  ;  Pierce's 
Appeal,  103  Pa.  St.,  27  (1883). 

If  the  cause  of  action  be  not  within  the  exemptions  of 
the  Act  of  July  13,  1842  (that  is,  if  for  tort,  breach  of  duty 
by  trustee,  etc.),  an  attachment  can  be  issued.  Church's- 
Appeal,  103  Pa.  St.,  263  (1883). 

An  attachment  may  be  issued  against  a  trustee  for  non- 
compliance with  a  decree  for  the  payment  of  money.  CJt  ew's 
Appeal,  44  Pa.  St.,  247  (186;;)  ;  lingcfs  Estate,  1  Clark,  237 
(1842)  ;  Klein's  Estate,  32  Leg.  Int.,  75  ;  1  W.  N.,  250 
(1875)  ;   Wilson  Y.  Wilson,  142  Pa.  St.,  247  (1891). 

An  attachment  to  enforce  a  decree  for  costs  is  governed 
by  the  principles  above  stated.  If  the  cause  of  action  be 
within  the  exemption  of  the  Act  of  July  12,  1842,  no  attach- 
ment for  costs  will  lie.  A  different  view  was  expressed  in 
Beidler  v.  Howell,  8  Phila.,  273  (1871).  But  this  was 
corrected  in  Cochran  v.  Gowen,  9  Id.,  299  (1874).  See  also- 
Pierce's  Appeal,  103- Pa.  St.,  27  (1883). 

An  attachment  will  not  lie  against  an  administratrix  in 
a  case  in  which  the  money  was  received  by  her  tittornej 
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and  not  paid  to  her,  but  appropriated  by  the  attorney. 
Hamilton's  Estate,  4  W.  N.,  204  (1877)  ;  Schadewald's 
Estate,  6  Id.,  96  (1878). 

Nor  where  the  debt  is  personal  by  an  executor  to  the 
estate,  and  not  for  the  trust  money.  BoyaVs  Estate,  40 
Leg.  Int.,  171  (1883). 

Nor  can  an  executrix  be  attached  for  the  default  of  her 
testator  as  executor.  Ooldsmith's  Estate,  9  W.  N.,  276 
(1880). 

The  fact  that  the  funds  had  been  embezzled  by  the  surety 
-of  the  trustee  and  that  the  tntstee  was  unable  to  pay,  has 
been  held  to  justify  the  discharge  of  the  trustee  irom  arrest. 
Stevenson's  Estate,  7  W.  N.,  65  (1879). 

The  trustee's  inability  to  pay  relieved  him  from  ai'rest 
in  Ex  parte  Hilles,  8  W.  N.,  419  (1880) ;  McCarrell  v. 
Mullins,  141  Pa.  St.,  514  (1891).  But  the  contrary  result 
was  announced  in  Ex  parte  Batdorff,  13  W.  N.,  417  (1883). 

f  6134.    Form  of  Afldavit  for  Attachment. 

Jn  the  Court  of  Common  Pleas,  No.        ,  op  the  Cotinty  of  . 

In  Equity. 

A.  B. 
V.  [     Of  Term,  18    .    No. 


C.  D. 

County,  ss.  : 

A.  B.,  having  been  duly  sworn  according  to  law,  doth  depose  and  say 
that  as  appears  by  the  record  in  this  case,  this  honorable  court  did  on  the 
day  of  enter  a  decree  against  the  defendant  in  this  case,  in 

which,  amongst  other  things,  it  was  ordered  (here  recite  briefly  the  order 
made  on  the  defendant,  as,  for  instance,  that  the  said  defendant  should  on  or 
before  the  day  of  execute  a  conveyance  to  deponent  of  tlie 

premises  described  in  the  bill,  or  as  the  case  may  be) ;  and  deponent  further 
saith  that  the  said  order  has  not  been  complied  with,  although  the  time  named 
in  said  order  has  fully  expired.  (If  the  plaintiff  caused  a  conveyance  to  be 
prepared  and  tendered  it  to  the  defendant  for  execution,  state  the  fact  and  the 
defendant's  refusal  to  execute  it.  If  the  order  was  for  the  delivery  of  deeds 
or  other  documents,  state  not  only  the  order  and  the  request  to  comply,  but 
defendant's  refusal  to  comply.  It  is  recommended  that  in  all  cases  the 
plain tilT  serve  defendant  with  a  copy  of  the  decree  and  tender  a  conveyance. 
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etc,  for  defendant's  signature,  and  demand  compliance  by  defendant  with, 
the  order,  etc.) 


(Signature.) 


Sworn  to   and  subscribed  before  ) 
me,  this  day  of  1895.  f 


(Endorsement. ) 
No.  .  Term,  (year.) 

A.  B.      ^         C.  P.     No. 
V.  V  County. 

C.  D.      )  In  Equity. 

Affidavit  of  non-compliance  by  defendant  with  decree  made  (date). 

And  now  ,  on  consideration  of  affidavit  filed,  and  on  motion; 

of  ,  attorney  for   plaintiff.     It  is   ordered  that  an  attachment  issue- 

against  the  defendant  for  non-compliance  with  the  decree  of  (date). 

The  practice  in  equity  is  to  take  a  rule  for  an  attachment 
in  the  first  instance  and  to  serve  a  copy  personally  on  the 
party  in  contempt.  R.  R.  Co.^s  Appeal,  105  Pa.  St.,  13 
(1881).  But  this  is  a  matter  of  discretion  with  the  court 
and  in  flagrant  contempts  an  attachment  issues,  "return- 
able forthwith."  Rohh  v.  Pepper,  11  W.  N.,  497  (1882). 
See  Frey's  Estate,  1  W.  N.,  415  (1877). 

In    attachment   proceedings    the    affidavit    and    order 
must  be  filed  of  record,  otherwise  the  proceedings  are  irreg- 
ular and  will  be  set  aside.     Matthews  v.  Scranton,  8  Luz. 
Leg.  Reg.,  68  (1879). 

The  service  of  the  attachment  must  be  made  personally 
on  defendant,  and  the  return  must  so  show,  else  the  attach- 
ment will  fall.     Burke  v.  Weiss,  1  Kulp,  310  (1879). 

§  6135.    Writ  of  Assistance. 

If  the  court  decree  the  delivery  or  possession  of  property 
and  the  order  is  not  obeyed,  a  writ  of  assistance  may  issue 
directed  to  the  sheriff  of  the  county  where  the  property  lies, 
commanding  him  to  put  the  plaintiff  in  possession.  This 
writ  can  only  be  issued  on  motion  and  allowance  by  the 
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court  or  a  judge.  The  party  applying  must  make  proof  of 
the  demand  and  the  refusal  to  obey  the  order.  On  allow- 
ance by  the  court  the  prothonotary  must  immediately  issue 
the  writ.  See  State  Equity  Rule  XIV.,  §§  81,  82,  83,  and 
U.  S.  Equity  Rules  7.  8,  9.  The  application  can  be  made 
ex  parte.  It  can  be  issued  to  put  a  receiver  or  sequestrator 
into  possession. 

In  Comm.  v.  Dieffenbach,  3  Gr.,  368  ;  5  Phila.,  236  (1854), 
it  was  held  that  the  writ  of  assistance  could  issue  without 
special  application.  But  the  rule  is  explicit  to  the  con- 
trary. 

If  possession  has  not  been  decreed,  a  writ  of  assistance 
will  not  be  issued  until  an  order  for  possession  has  been 
entered  and  served.  Kelsey  v.  Church,  4  Common  Pleas 
Rep.,  105  (1887). 

The  writ  is  proper  in  all  cases  where  possession  has 
been  decreed",  or  the  right  to  possession  arises  from  what  has 
been  settled  by  the  decree.  Ibid.,  and  Church's  Appeal,  13 
Atl.,  756  (1888). 

It  is  the  only  equity  process  for  putting  a  party  in  pos- 
session of  realty.  Fackler  v.  Worth,  2  Beasley  (N.  J.),  395 
(1801). 

But  the  court  cannot  settle  any  question  of  a  paramount 
title.  Thomas  v.  De  Baum,  1  McCarter  Chanc.  Cases  (N. 
J.),  37  (1861).  Parties  claiming  by  higher  or  by  other  title 
cannot  therefore  be  heard  upon  the  question  of  allowing 
the  writ.  Gelpeke  v.  Milwaukee  -Co.,  11  Wis.,  454  (1860). 
So,  if  the  party  applying  for  the  writ  has  made  it  doubtful 
whether  the  other  has  not  the  right  to  possession.  Barton 
V.  Beatty,  1  Stewart  Eq.  (N.  J.),  412  (1877) ;  Blauvelt  v. 
Smith,  7  C.  E.  Green,  343  (1871)  ;  Beatty  v.  De  Forest, 
12  Id.,  482  (1875). 

The  officer  will  be  protected  by  enjoining  any  party  who 
sues  him,  even  for  going  beyond  the  order.  Walker  v. 
Micklethwait,  1  Drewry  &  Smale,  49  (1860). 

§  6136.    Receivers  of  Bealty. 

When  a  receiver  is  appointed  to  take  charge  of  real 
estate,  it  is  usual  to  insert  in  the  decree  an  order  to  the 
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parties  in  possession  to  deliver  to  the  receiver  ;  tenants  are 
ordered  to  attorn  to  him ,  and  to  pay  liim  the  rents.  It  is 
the  duty  of  the  receiver  to  notify  all  parties  in  possession 
and  to  demand  delivery  of  possession.  If  they  refuse  he 
should  serve  them  personally  with  a  copy  of  the  order,  and 
if  no  attention  be  paid  to  this  he  can  apply  for  a  writ  of 
assistance  to  be  directed  to  the  sheriff,  commanding  that 
officer  to  put  the  receiver  in  possession.  Tenants  can  in 
like  manner  be  requested  to  attorn  and  be  served  with  a 
cop3'  of  the  order.  If  they  refuse  a  petition  can  be  pre- 
sented setting  forth  the  facts,  and  notifying  the  tenants 
that  application  will  be  made  to  the  court  at  the  time 
named.  The  court  then  makes  the  order  to  attorn,  and  it 
is  enforced  by  attachment. 

The  possession  of  the  receiver  is  the  possession  of  the 
•court.  In  Angel  v.  Smith,  9  Ves.,  335  (1804),  it  was  held 
that  the  possession  of  receivers  and  sequestrators  is  not 
to  be  disturbed  without  leave.  And  this  although  the 
appointment  had  been  erroneous.  Ames  v.  Trustees,  20 
Beavan,  333  (1855). 

The  court  will  protect  these  officers  against  interference 
by  injunction  ;  Angel  v.  Smith,  supra;  and  by  commit- 
ment for  contempt.  Broad  v.  WicJcham,  4  Simons,  511 
<1831) ;  Ward  v.  Swift,  6  Hare,  312  (1848)  ;  Comm.  v. 
Young,  33  Leg.  Int.,  160  ;  11  Phila.,  606  (1876). 

A  sheriff  will  be  ordered  to  withdraw  from  possession. 
Bussell  V.  East  Anglian  Co.,  3  Macnaghten  &  Gordon, 
104  (1850). 

Any  party  prejudiced  by  the  appointment  of  the  receiver 
must  apply  by  motion  on  notice,  for  leave  to  commence 
proceedings  against  the  receiver.     Ibid. 

The  rights  of  a  landlord  are  not  affected  by  the  appoint- 
ment of  a  receiver,  but  the  landlord  cannot  exercise  his 
Tights  without  leave  of  the  court.  Where  the  receiver  sold 
the  goods  of  a  tenant  without  distraining,  the  English 
court  gave  no  priority  to  the  landlord.  Sutton  v.  Bees,  D 
Jur.  (N.  S.),  456  (1863). 

As   to    bringing   suits  against   receivers,    see  Chapter 

"  Receivers." 
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g  6137.    Form  of  Affldavit  and  Motion  for  Writ  of  Assistance, 

In  the  Court  op  Common  Pleas,  No.       ,  of  the  County  op 

In  Equity. 


A.  B. 

V. 

CD. 


Of  the  Term  of  189  .    No. 


County,  ss.  ; 

A.  B. ,  having  been  duly  sworn  according  to  law,  doth  depose  and  say 
that  on  the  day  of  189  ,  he  duly  demanded  of  the  defendant 

C.  D.  to  obey  the  decree  entered  in  the  above  case  for  the  deUvery  to  de- 
ponent of  the  possession  of  the  property  (short  description)  and  the  defend- 
ant then  and  there  refused  to  obey  said  decree  and  refiised  to  deliver  pos- 
session to  deponent  of  said  property  and  has  persisted  in  said  refusal  thence 
hitherto.  (These  last  words  are  not  necessary  but  seem  to  be  appropriate.) 
Deponent  further  saith  that  on  the  day  and  year  last  aforesaid  he  served  the 
defendant  with  a  duly  certified  copy  of  said  decree.  Another  copy  whereof 
is  hereto  attached. 


(Signature.) 


Sworn  to  and  subscribed  before  me. 
(Date  and  signature  of  notary.) 


(Endorsement.) 

No.  .  Term,  (year.) 

Common  Pleas,  No.       ,  op 

In  Equity. 
A.  B. 

V. 

CD. 

Affidavit  of  demand  on  defendant  to  obey  decree,  to  deUver  possession, 
etc.,  and  of  defendant's  refusal  to  obey  the  decree,  to  deliver  possession,  etc. 

And  now,  189  ,  on  consideration  of  affidavit  and  on  motion  of 

.pro  plaintiff,  It  is  ordered  that  a  writ  of  assistance  forthwith  issue 
commanding  the  sheriff  to  deliver  to  plaintiff  possession  of  the  premises 
described  in  the  decree  and  to  enforce  said  decree. 

§  6138.    Sequestration 

is    a   process    issued    against    a  person  in  contempt.     It 
commands  the  sheriff  to  enter  upon  the  •  real  or  personal 
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estate  of  the  person  named,  to  take  the  rents  and  profits  and 
keep  possession  of  or  pay  the  same  as  the  court  shall  direct, 
until  the  party  in  contempt  shall  do  that  which  he  is  en- 
joined to  do.  It  has  been  used  to  compel  an  appearance  or 
answer,  and  is  applicable  to  the  enforcement  of  final  de- 
crees. 

The  United  States  Equity  Eules  T  and  8  provide  for  the 
issue  of  a  sequestration  as  interlocutory  and  as  final  process, 
but  only  upon  the  return  of  non  est  inventus  to  an  attach- 
ment. 

The  State  Eules  in  Equity,  §§  81,  83,  provide  for  the 
sequestration  upon  the  return  of  non  est  inventus  as  inter- 
locutory and  as  final  process.  State  Equity  Eules,  §  77, 
allow  a  sequestration  to  enforce  payment  of  an  inter- 
locutory order  as  to  costs. 

The  Acts  of  October  13,  1840  (P.  L.,  3)  ;  January 
24,  1S49  (P.  L.,  677),  refer  to  sequestrations  as  common- 
law  executions  against  life  estates.  See  Brews.  Prac, 
Vol.  II.,  §§  3^12-3218.  Sequestration  against  corporations, 
see  Id.,  §i  3199-3203. 

The  Orphans'  Court  Act  of  March  29,  1832  (P.  L.,  207), 
provides  for  the  issue  of  a  sequestration  to  enforce  the  de- 
crees of  that  tribunal,  and  gives  a  form  which  could  be  em- 
ployed in  the  Common  Pleas  courts. 

The  form  of  the  writ,  how  it  is  to  be  executed  and  all 
matters  concerning  it  in  Orphans'  Court  Practice,  are  set 
forth  in  Brews.  Prac,  Vol.  IV.,  §§  3817,  3830,  3833,  3846, 
4988,  4995,  4999,  5002. 

Except  as  affected  by  rule  of  court,  the  same  principles 
would  apply  in  other  courts  of  equity  as  in  the  Orphans' 
Courts. 

In  Pennsylvania  the  sequestration  of  an  estate  and  the 
appointment  of  sequestrators  operate  as  a  statutable  assign- 
ment of  all  the  effects  and  estate.  No  priority  is  given  to 
a  creditor  after  sequestration,  but  the  effects  are  seized  by 
the  officer  for  the  benefit  of  all. 

The  sequestrator  takes  charge  and  possession  of  prop- 
erty of  every  description.     George  v.  Lawrence,  1  Pearson, 
151  (1859) ;  Turnpike  Co.  v.  Wallace,  8  Watts,  316  (1839) ; 
52 
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Leedom  v.  B.  B.  Co.,  5  W.  &  S.,  265  (1843).     See  Bwy.  Co. 
V.  mil,  84  Pa.  St.,  463  (18'7r). 

Claims  which  existed  when  a  sequestrator  was  ap- 
pointed are  entitled  to  pi'iority  as  of  the  date  when  the 
fund  is  brought  into  court  for  distribution,  and  not  accord- 
ing to  the  time  of  appointment  of  sequestrator.  Ziegler^s 
Apxjeal,  153  Pa.  St.,  262  ;  31  W.  JST.,  553  (1893). 

§  6139.    Effect  of  Sequestration  upon  Choses  in  Action. 

The  writ  is  rarely  issued  in  Pennsylvania.  The  ordinary 
common-law  executions  appear  to  be  just  as  effective  and 
more  simple.  It  is  not  deemed  necessary  to  review  all  the 
cases  as  to  sequestrations.  The  decisions  as  to  its  effect 
Tipon  Glioses  in  actions  would  alone  occupy  considerable 
space.  They  may  be  thus  summarized  :  Where  the  chose  in 
.action  is  held  by  a  third  party  who  is  willing  to  submit 
-himself  and  the  cliose  to  the  action  of  the  court  there  is  no 
'difficulty.  The  chancellor  appropriates  it.  So,  too,  where 
the  party  holding  the  chose  admits  that  it  belongs  to  the 
party  against  whona  the  sequestration  has  issued.  There 
again  the  order  will  be  made  to  pay  the  amount  into  court. 
But  where  the  person  disputes  the  amount  or  the  title  of 
the  party  whose  property  is  sequestrated,  the  court  cannot 
make  an  order.  The  utmost  it  can  do  is  to  order  a  suit  at 
law  or  in  equity  to  be  brought  for  the  enforcement  of  the 
sequestration.  In  Simmonds  v.  Lord  Kinnaird,  4  Ves., 
735  (1799),  the  authorities  are  collected. 

In  Wilson  v.  Metcalfe,  1  Beav.,  263  (1839),  Elizabeth 
Brown  owed  an  annuity  to  the  party  against  whom  the 
sequestration  issued.  The  writ  was  served  on  her  and  the 
sequestrators  demanded  payment  of  the  amount  then  due. 
She  did  not  pay.  Another  installment  fell  due.  She 
offered  to  pay  to  the  sequestrators  on  being  indemnified. 
No  indemnity  was  given.  The  annuitant  threatened  to 
distrain  and  she  paid  him.  The  plaintiffs  then  moved 
for  an  order  on  Mrs.  Brown  to  pay  the  arrears  and 
future  installments  into  court.  She  made  no  objection 
to  an  order  as  to  future  installments,  but  objected  to  any 
.order  as  to  the  arrears  she   had  paid   to  the  annuitant. 
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The  Master  of  the  EoUs  was  of  the  opinion  that  after  Mrs. 
Brown  offered  to  pay  upon  being  indemnified,  the  plaintiffs 
should  have  applied  at  once  for  an  order  on  her  to  pay, 
which  would  have  been  of  itself  a  proper  indemnity  to  lier. 
But  as  this  had  not  been  done  she  should  not  be  com- 
pelled to  pay  over  again.  Had  the  plaintiffs  not  been 
guilty  of  laches  the  arrears  would  have  been  held  liable 
to  the  sequestration. 

g  6140.    Power    of    Sequestrators   to    Break    Open   Doors,    to 
Sell,  etc. 

On  vtesne  process  sequestrators  may  break  open  doors, 
open  boxes,  etc. ;  but  they  cannot  remove  or  sell  the  goods 
without  an  order,  which  is  seldom  granted  unless  the  goods 
are  perishable.  Loivten  v.  Mayor,  2  Merivale,  395  (1S16)  ; 
Lord  PelJiam  v.  The  Duchess  of  Newcastle,  3  Swanton, 
290  n.  (1819). 

They  must  keep  the  defendant  out  of  possession,  not 
nominally  but  really.  Hales  v.  Shaftoe,  1  Ves.  Jun.,  86 
(1790).  In  this  case  Lord  Alvanley  doubted  whether  upon 
mesne  process  he  could  make  an  order  to  sell  goods  not  per- 
ishable. And  in  the  same  case,  reported  in  3  Brown's 
Chanc.  Cases,  63  (1Y90),  Lord  Thurlow  afterwards  refused 
the  order. 

If  the  sequestrators  remove  the  property  without  order, 
they  are  liable  to  be  attached.  Deshroiv  v.  Crommie,  Bun- 
bury's  Exc.  Rep.  (Eng.),  *273  {17^2Q). 

Under  sequestrations  to  enforce  final  orders  and  decrees, 
the  court  will  direct  the  sale  of  all  goods,  perishable  or 
otherwise.  Wharam  v.  BrougUon,  1  Ves.  Sr.,  184  (1748) ; 
Shaw  V.  Wright,  3  Ves.  Jr.,  22  (1795)  ;  Mitchell  v.  Draper, 
9  Ves.  Jr.,  208  (1803);  Cavil  v.  Smith,  3  Brown's  Chanc. 
Cas.,  362  (1791). 

To  authorize  the  sale  there  must  be  a  petition  and  order. 

The  court  will  not  sell  terms  of  years,  leaseholds  or  any- 
thing which  does  not  pass  by  delivery.  Shaw  v.  Wright, 
3  Ves.    Jr.,    23  (1795)  ;   Sutton  v.   Stone,  1  Dickens,    107 

(1745). 

But  the  sequestrators  will  be  ordered  to  let  the  property. 
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§  6141.    "When  a  Conveyance  Pendente  Lite  will  be  AflEeeted. 

Where  lands  or  their  profits  are  the  subject  of  the  bill^ 
the  title  is  bound  from  the  filing  of  the  bill.  Even  a  bona 
fide  purchaser  takes  at  his  peril. 

Where  the  suit  is  for  a  personal  demand,  the  land  is 
not  liable  until  sequestration.  Crofts  v.  Oldfield,  3  Swans- 
ton,  278  n.  (16T6);  Bird  v.  Littlehales,  Id.,  299  n.  {114S) ; 
Hamblyn  v.  Ley,  Id.,  301  n.  (1743). 

By  the  Act  of  15th  June,  1871,  §  1  (P.  L.,  387),  the  fihng 
of  a  bill  in  equity  relating  to  realty  must  be  entered  upon 
the  judgment  index  and  certified  as  a  lien.  See  Duff  v. 
McDonough,  155  Pa.  St.,  10  (1893). 

§  6142.    From  What  Time  the  Sequestration  Binds. 

The  writ  binds  from  the  time  of  awarding  it  and  not 
from  the  date  of  its  execution.  Burdett  v.  Hockley,  1 
Vernon,  58  (1682). 

§  6143.    What  the  Sequestration  Binds. 

A  sequestration  against  the  lands  of  a  married  man  will 
not  after  his  death  affect  his  widow's  dower,  although  they 
were  married  after  the  sequestration  was  issued.  Bur- 
dett V.  Eockley,  supra. 

%  6144.    When  it  Abates. 

A  sequestration  which  issues  as  mesne  process  deter- 
mines by  the  death  of  the  party.  But  if  it  issues  after  a 
decree,  the  contrary  is  true.     Burdett  v.  BocMey,  supra. 

§  6145.    Executions  Against  Corporations. 

Against  a  corporation  a  decree  may  be  enforced  as 
against  a  natural  person.  Church  v.  Moore,  10  Pa.  St., 
273  (1849), 


CHAPTER  XLIV. 

APPEALS. 

§  6146.    Definition— Statutes. 

An  appeal  is  the  removal  of  a  cause  from  a  court  of 
inferior  to  one  of  superior  jurisdiction,  for  the  purpose  of 
obtaining  a  review  and  re-trial. 

In  its  origin,  it  is  a  civil  law  proceeding  and  differs  from 
a  writ  of  error  in  this,  that  it  subjects  both  the  law  and  the 
facts  to  a  review  and  a  re-trial,  while  a  writ  of  error  is  a 
common-law  process  which  removes  matter  of  law  only,  for 
re-examination.  Bouvier's  Law  Dictionary,  citing  U.  S. 
V.  Goodwin,  7  Cranch,  111  (1812). 

This  chapter  will  be  confined  to  appeals  in  equity  only. 

The  Pennsylvania  Statutes  prior  to  1895,  regulating 
appeals  in  equity,  are  cited  at  length.  Brews.  Prac,  Vol. 
11. ,  §§  3374,  3376,  UM  to  3433  inclusive,  and  §  3436.  They 
are  the  Acts  of  March  17,  1845  (P.  L.,  158) ;  April  16,  1845 
(P.  L.,  543) ;  February  14,  1866  (P.  L.,  28)  ;  June  12,  1879 
(P.  L.,  177);  April  21,  1846  (P.  L.,  433);  February  14, 
1857  (P.  L.,  39) ;  March  29,  1832  (P.  L.,  213) ;  May  21,  1885 
(P.  L.,  22)  ;  May  9,   1889  (P.  L.,  158). 

§  6147.    Appeal  in  Cases  of  Account  from  the  Interlocutory 
Decree  Ordering  an  Account. 

The  Act  of  June  24,  1895,  provides  : 

That  in  aU  oases  wherein  any  court  of  common  pleas  of  this  Common- 
wealth, in  the  exercise  of  its  powers  as  a  court  of  chancery  in  matters  of 
account,  wherein  the  complainant  prays  for  an  account  from  the  defend- 
ant or  defendants,  or  from  some  of  them,  and  on  the  part  of  the  defendant 
there  is  a  denial  of  UabUity  to  account,  if  upon  this  preliminary  qviestion  of 
liabiUty,  the  decision  or  decree  of  the  court  is  in  favor  of  plaintiff  and  re- 
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quires  an  account,  then  an  appeal  to  the  Supreme  Court  of  the  proper  dis- 
trict shall  be  allowed  to  any  of  the  defendants  or  parties  aggrieved,  in  the 
same  manner  as  is  allowed  by  law  from  final  decrees,  and  upon  perfecting 
such  appeal  further  proceedings  shall  be  suspended  until  such  appeal  is 
determined :  Provided,  however,  That  such  appeal  must  be  taken  within 
twenty  days  after  such  order  or  decree  has  been  entered  of  record  in  the 
case  to  which  it  belongs.  And  all  such  appeals  shall  be  heard  by  the  Su- 
preme Court  in  any  district  in  which  it  may  be  in  session,  as  is  provided  in 
cases  in  equity  originating  in  the  Supreme  Court,  and  pending  such  appeal. 


§  6148.    Summary  of  the  Pennsylvania  Statutes  as  to  Appeals 
in  Equity. 

These  acts  may  be  thus  condensed  : 

Any  party  affected  by  any  final  order  may  appeal.  In- 
terlocutory orders  in  injunction  cases  may  also  be  the  sub- 
ject of  appeal.  An  appellant  from  a  final  decree  must 
make  oath  that  the  appeal  is  not  intended  for  delay. 

The  Act  of  June  8,  1881,  §  1  (P.  L.,  80),  requiring 
security  in  double  the  amount  of  costs  accrued,  was  repealed 
by  the  Act  of  May  21,  1885  (P.  L.,  22).  No  security  is  now 
required.  But  to  secure  a  stay  or  supersedeas  he  must  in 
addition,  if  the  decree  be  for  money,  give  bond  in  double 
the  sum  to  pay,  accordingly  as  the  decree  may  be  affirmed, 
and  to  pay  all  damages.  If  the  decree  be  for  delivery  of 
securities,  etc.,  he  must  bring  them  into  court  or  give  bond 
in  double  their  value.  If  the  decree  direct  the  execution 
of  a  conveyance,  he  must  execute  and  deposit  it.  If  the 
decree  direct  sale  of  real  estate  or  delivery  of  possession, 
the  appellant  must  give  bond  as  directed  by  the  court 
against  waste  and  for  occupation. 

Perishable  property  may  be  sold. 

An  appeal  lies  where  a  special  injunction  has  been 
granted  or  refused,  but  it  is  not  a  supersedeas. 

The  practice  of  the  Supreme  Court  in  such  cases  is  to 
file  no  opinion,  but  merely  to  enter  a  formal  order.  Bennett 
V.  Hunt,  148  Pa.  St.,  257  (1892). 

§  6149.    What  is  a  Pinal  Decree. 

See  Brews.  Prac,  Vol.  II.,  §  3433. 

The  Orphans'  Court  Statutes  of  appeal  and  the  form  of 
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notice   of   appeal  are    given,   Brews.    Prac,  Vol.    II.,    §§ 
3436,  3437,  3438. 

For  Practice  on  Appeal,  see  Id.,  §  3446. 

For  Form  of  Appeal  in  Equity,  Id.,  §  3449. 

§  6150.    Porin  of  Praecipe  on  an  Appeal  in  Equity. 

Id.,  §§  3452,  3468. 

Appeals  in  the  Orphans'  Court  and  proceedings  there- 
under are  treated  of  in  Brews.  Prac,  Vols.  III.  and  IV.  See 
Index,  Vol.  IV.,  "Appeal." 

For  Forms  of  Appeal  under  Act  of  1889,  see  Judge 
Arnold's  valuable  article,   24  W.  N.,  672  (1889). 

In  re  Act  of  1889,  25  Id.,  361  (1890) ;  and  Brews.  Prac.,. 
Vol.  II.,  §§  3447,  3449,  3375,  3376. 

§  6151.    Affidavit  on  Appeal. 

Brews.  Prac,  Vctl.  II.,  §§  3410-3413. 

§  6152.    Security  on  Appeal — Supersedeas. 
Id.,  §§  3424r-3432. 

§  6153.    Waiver  of  Appeal. 

Id.,  §  3445. 
§  6154.    Time  within  which.  Appeal  Must  be  Entered. 

Id.,  §§  3424,  3432,  3436. 

§  6155.    The  State  Rules  as  to  Appeals. 

It  is  only  necessary  here  to  give  a  summary  of  them. 

§  6156.     Certiorari  Hecessary. 

Rule  XII.  directs  that  all  appeals  under  Act  of  May  9, 
1889,  must  be  taken  as  writs  of  error  have  heretofore  been 
taken,  and  in  all  such  cases  a  certiorari  must  be  issued  to 
bring  up  the  record. 

§  6157.    Errors  Must  be  Assigned. 

The  appellant  must  file  his  specification  of  errors  on  or 
before  the  3d  day  of  the  term  or  a  non  pros,  may  be  entered. 
Eule  XII. 
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§  6158.    Record  Must  be  Eeturned 

on  return  day  or  non  pros.     Rule  XIII. 

§  6159.    If  Appellee  do  not  Appear 

when  case  called,  the  court  may  proceed  ex  parte,  etc. 
Rule  XIV. 

§  6160.    If  Appellant  do  not  Bring  up  the  Record, 

any  others  interested  may  bring  it  up,  or  appeal  may  be 
dismissed.     Rule  XV. 

The  prothonotary  is  to  send  back  a  copy  of  the  opinion 
where  the  cause  goes  back  for  further  proceedings.  Rule 
XVI. 

§  6161.    Paper  Books 

are  regulated  by  Rules  XIX.,  XXI.,  XXII.,  XXV.,  XXVI., 
XXVII.,  XXXI.,  XXXII. 

Service  of  paper  books  is  regulated  by  Rules  XXVIII., 
XXIX. 

§  6162.    A  Statement  of  Errors 

must  be  filed  in  the  lower  court  with  the  appeal,  and  no 
other  errors  shall  be  assigned  in  the  Supreme  Court  with- 
out leave  of  court  and  on  notice.  Amended  Equity  Rule 
of  January  15,  1894,  title  "Appeals." 

These  Rules  will  be  considered  in  their  appropriate 
places. 

§  6163     Practice  on  Appeals  in  the  State  Courts. 

1.  The  appellant  must  sign  his  appeal  and  make  affi- 
davit that  the  appeal  is  not  for  delay. 

2.  He  obtains  an  allowance  of  the  appeal,  and  the 
amount  of  the  security  to  be  given  is  thereupon  fixed. 

3.  He  has  the  sureties  approved  and  files  the  proper 
bond. 

4.  He  files  "in  the  court  below  with  his  notice  of  appeal 
a  brief  statement  of  the  errors  he  alleges  to  have  been  made 
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by  the  order  or  decree  appealed  from,  or  the  findings  on 
-which  it  rests. "  For  a  form  of  this  statement  of  errors,  the 
form  of  assignment  of  errors  in  this  chapter  can  be  con- 
sulted. The  paper  filed  in  the  Common  Pleas  should  bo 
headed  "  Statement  of  Errors."  "  No  other  errors  shall  be 
assigned  in  the  Supreme  Court  unless  leave  be  granted  on 
motion  and  notice  to  the  other  party.  If  the  reasons  *  *  * 
do  not  affect  the  whole  decree  and  its  enforcement,  as  to  so 
much  as  is  not  complained  of,  is  not  inconsistent  with  the 
relief  asked  on  appeal,  leave  vs^ill  be  granted  to  proceed  as 
io  that  part  of  the  decree,  notvs^ithstanding  the  appeal." 
Amended  Eule  of  Supreme  Court,  January  15,  1894,  title 
"Appeals." 

5.  He  issues  his  certiorari  from  the  Supreme  Court  and 
takes  it  to  the  prothonotary  of  the  Common  Pleas.  He 
should  then  notify  opposite  counsel  of  his  appeal.  The 
prothonotary  makes  up  the  record. 

6.  When  the  record  is  attached  to  the  certiorari,  the 
appellant's  counsel  or  the  clerk  takes  it  to  two  judges,  who 
sign  the  return  endorsed  on  the  writ. 

7.  Under  Rule  XHI.,  counsel  should  return  the  record 
to  the  prothonotary  of  the  Supreme  Court  on  the  return 
day  at  furthest. 

It  is  recommended  to  print  the  whole  record  and  to  re- 
turn it  before  the  return  day.  This  avoids  the  possibility 
of  a  dismissal  of  the  appeal.  Under  Rule  XV.,  "  where  the 
appellants  neglect  to  bring  up  the  record  at  the  next  term 
*  *  *  any  of  the  other  parties  *  *  *  may  bring  it  up  and 
have  the  case  presented  and  determined  ex  parte,  or  the 
appeal  dismissed  at  the  cost  of  the  appellant.'' 

8.  The  appellant  should  file  his  specifications  or  assign- 
ment of  errors  with  the  prothonotary  of  the  Supreme  Court, 
"on  or  before  the  third  day  of  the  term,"  specif3'ing  "in 
writing  the  particular  errors  which  he  assigns."  Rule 
XII.  A  failure  in  this  behalf  may  result  in  a  non 
pros. 

This,  it  will  be  perceived,  is  the  second  Specification  the 
appellant  files. 

If  the  attorney  delay  he  will  be  embarrassed  in  getting 
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his  record  returned,  the  assignments  filed  and  paper- 
book    printed  in  time  for  the  argument  list. 

9.  The  appellant  should  then  prepare,  print  and  serve 
his  paper  books.  In  Philadelphia  the  paper  books  should 
be  served  "at  least  ten  days  before  the  first  day  of  the 
term   to  which  the    *    *    *    appeal    is    entered."      Eule 

XXVIII.  In  cases  outside  of  Philadelphia  the  paper  books 
must  be  served  "at  least  twelve  days  before  the  day  ap- 
pointed "  for  causes  from   that  particular  county.     Eule 

XXIX.  When  the  cause  is  called,  he  hands  to  the  court- 
officer  seventeen  copies,  for  distribution  to  the  judges,  law 
reporters,  prothonotary,  etc.  The  number  varies  fronr 
time  to  time. 

§  6164.    Assignments  of  Errors  in  the  State  Courts. 

It  has  already  been  noted  that  when  the  appeal  is  taken 
the  appellant  must  file  in  the  Common  Pleas  Court  "a  brief 
statement  of  the  errors,"  etc.  This  is  under  the  Amended 
Rules  of  Supreme  Court  of  January  15,  1894.  That  paper 
should  be  headed  ' '  Statement  of  Errors. " 

The  old  Rules  speak  of  ' '  Assignments  of  Errors. " 
These  are  to  be  filed  in  the  Supreme  Court  office.  They 
will  with  this  different  heading  (Assignments  of  Errors) 
be  a  duplicate  of  the  "  Statement  of  Errors  "  filed  in  court 
below.  It  is  possible  that  filing  the  statement  in  the  Com- 
mon Pleas  and  returning  it  with  the  record  would  be  a 
filing  of  it  in  the  Supreme  Court.  It  is  best,  however,  to 
avoid  all  risks  and  all  captious  objections  by  filing  in  both 
courts. 

Although  the  court  will  at  its  option  regard  an  error 
not  specified  {Bean's  Road,  35  Pa.  St.,  280  (I860)),  still  the 
practitioner  will  take  care  always  to  consult  the  rules  of 
court.  Rule  XXII.  declares  that  "each  error  relied  on 
must  be  specified  particularly,  and  by  itself.  If  any  specifi- 
cation embrace  more  than  one  point,  *  *  *  or  raise  more 
than  one  distinct  question,  it  shall  be  considered  a  waiver 
of  all  the  errors  so  alleged." 

The  language  of  this  rule  is  very  plain,  but  the  practice 
under  it  appears  to  have  been  difficult.     It  has  been  de- 
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cided  that  "only  one  point  or  subject  shall  be  embraced  in 
an  assignment."  Bartolefs  Appeal,  1  Walker,  TY  (1879). 
The  appellant  therefore  cannot  put  in  one  assignment  the 
error  in  answering  a  number  of  points  ;  Kelly  v.  Bennett, 
132  Pa.  St.,  218  (1890)  ;  Borland  v.  Meurer,  139  Pa.  St., 
513  (1891)  ;  nor  many  errors  of  a  master  ;  Desk's  Appeal, 
42  Leg.  Int.,  161  (1884)  ;  Warner  v.  McMullin,  131  Pa.  St., 
3T0  (1890)  ;  nor  rejecting  the  offer  of  three  bills  of  ex- 
ceptions ;  Schwenk  v.  County,  26  Pa.  St.,  281  (1856); 
Good  Intent  Co.  v.  Hartzell,  22  Pa.  St.,  277  (1853)  ;  nor 
overruling  exceptions  in  a  lump  ;  Williams'  Appeal,  122 
Pa.  St.,  470  (1888);  Verrier's  Estate,  120  Pa.  St.,  344 
(1888);  Bowers  v.  Bennethum,  133  Pa.  St.,  306  (1890);, 
Holton  V.  Bivy.  Co.,  138  Pa  St.,  Ill  (1890);  Sauerv. 
Mollinger,  Id.,  338  (1890) ;  Borough  v.  Bivy.  Co.,  148  Pa. 
St.,  175  (1892). 

In  like  manner  it  is  insufficient  to  assign  as  error  the 
confirmation  of  an  auditor's  report.  Ball's  Appeal,  24  Pa. 
St.,  286  (1855);  Bank  v.  Coal  Co.,  140  Id.,  628  (1891); 
TrulUnger  v.  Charles,  129  Id.,  289  (1889) ;  Wolf  v.  Fer- 
guson, Id.,  272  (1889). 

Sharswood,  J.,  in  Kemmerer  Y .  Tool,  81  Pa.  St.,  473 
(1876),  said  that  an  assignment  of  error  should  not  be- 
divided  into  separate  clauses  and  numbered  accordingly. 

They  should,  however,  be  specific.  Ytmgfleish's  Appeal, 
1  Walker,  125  (1879) ;  Maurer's  Appeal,  148  Pa.  St.,  272 
(1892). 

An  assignment  of  error  to  the  refusal  of  the  lower  court 
to  hear  oral  testimony  in  an  equity  cause,  will  not  be  re- 
garded where  no  exception  is  taken  to  such  refusal.  Rwy. 
Co.  V.  Phila.,  164  Pa.  St.,  457  (1894). 


§  6165.    Form  of  Assignments  of  Errors  in  the  Supreme  Court 
of  the  State. 

The  following  will  probably  serve  as  suggestions  : 

In  the  Supebmb  Coukt  op  Pennsylvania. 
In  the  matter  of  the  appeal  by  A.  B.,  from  the  final  (or  interlooutoryy 
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"decree  of  the  Court  of  Common  Pleas,  No  ,  of  tlie  County  of  , 

■of  Term,  18    ,   No.  (dismissing  the  bill,  or  granting,  or  re- 

fusing to  grant  preliminary  injunction  as  prayed  for,  as  the  case  may  be), 
the  case  of 


And  now  ,  the  appellant,  files  the  following 

Assignment  of  Ebkoes. 

1.  The  learned  court  erred  in  decreeing  that  the  plaintiff  was  not 
entitled  to  a  decree  for  a  specific  performance,  because  the  contract  was 
not  in  writing,  the  plaintiff  having  proved  deliver^'  of  possession,  payment 
of  the  purchase-money,  improvements,  etc.  ;  or, 

The  learned  court  erred  in  overruling  the  appellant's  first  exceijtion  to 
the  master's  report,  which  exception  was  in  these  words  :  (copy  exception). 
And  so  with  other  errors. 

If  the  appeal  be  from  the  grant  or  refusal  of  a  special 
injunction,  the  error  might  be  assigned  thus  : 

The  learned  court  erred  in  granting  (or  refusing)  the  special  injunction 
prayed  for  (the  biU  having  made  out  no  case  entitling  the  plaintiff  to 
such  a  relief,  or  the  bill  showing  a  clear  equity  entitling  the  plaintiff  to 
that  relief,  or  the  testimony  establishing  no  right  (or  a  clear  right)  to 
the  writ,  as  the  case  may  be). 

After  specifying  errors  in  detail  it  is  usual  to  conclude  generally  : 

The  learned  court  erred  in  entering  a  decree  for  (plaintiff  or  defend- 
ant) (with  costs). 

But  it  has  already  been  noted  that  such  an  assignment  of  error  stand- 
ing alone  wiU  be  clearly  insufficient. 

L.  M., 

Pro  Axrpellant. 

§  6166.    Paper  Books  in  the  Supreme  Court  of  the  State— As 
to  Printing  Record. 

The  appellant  having  filed  his  afBdavit,  appeal,  state- 
ment of  errors  and  bond  ;  having  issued  his  certiorari^ 
served  it  on  the  prothonorary  and  notified  the  appellee  ; 
having  returned  the  certified  record  and  filed  his  specifica- 
tions of  error,  must  then  prepare  his  paper  books  for  printing 
^nd  serving. 
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The  excellent  suggestions  of  Mr.  A.  A.  Outerbridge,  at 
pp.  31-35  of  the  Eules  of  the  Supreme  Court,  edited  by- 
Mr.  McAlarney  (1892),  may  be  consulted  with  profit. 

As  already  suggested,  it  saves  trouble  to  print  the 
record  before  it  is  returned.  It  is  best  to  strike  off  at  least 
fifty  copies.  The  pages  thus  printed  can  be  numbered  in 
Romans  and  the  argument  in  Arabic,  or  vice  versa.  The 
advantage  of  this  is,  that  the  page  can  always  be  referred 
to  in  the  argument. 

§  6167.    Requisites  of  Paper  Book  of  Appellant    in  the   State- 
Court. 

Rule  XIX.  (State  Rules)  directs  that — 

In  appeals  the  arrangement  of  the  appellant's  paper  book  shall  be  as. 
follows  :  (1)  The  names  of  the  parties  and  the  nature  of  the  proceedings  ; 
(2)  a  short  abstract  of  the  bill  or  petition  and  answer  ;  (3)  a  history  of  the- 
case  ;  (4)  the  report  of  the  auditor,  or  master,  if  there  is  one  ;  (5)  the  excep- 
tions taken  to  the  report  in  the  court  below  ;  (6)  the  opinion  of  the  court  on 
the  exceptions  and  the  decree  made  ;  (7)  assignments  of  error  ;  (?)  argu- 
ment on  part  of  appellant ;  (9)  appendix  containing  such  docuraentnvy  or 
other  evidence  as  maybe  necessary;  (10)  counsel  citing  decisions  of  this 
court  from  legal  periodicals  shall  certify,  at  the  ends  of  their  briefs,  that 
such  cases  are  not  reported  in  the  State  reports.  In  the  absence  of  such 
certificate  the  case  will  not  be  considered. 


§  6168.    Paper   Books. 

In  connection  with  what  should  be  contained  in  the 
paper  books  it  is  well  to  note  the  decision  in  Bristor  v. 
Tasker,  135  Pa.  St.,  lU  (1890).  Chief  Justice  Paxson 
said  : 

"  The  rules  of  court  require  a  copy  of  the  docket  entries 
to  be  printed  in  the  paper  book.  *  *  *  We  have  a  right  to 
expect  counsel  to  print  them  correctly.  *  *  *  The  docket 
entries  must  be  a  literal  copy.  *  *  *  To  present  them  *  *  *' 
in  an  altered  or  garbled  form  is  an  offense.  *  *  *  " 

§  6169.    How  to  State  the  History  of  the  Case. 
The  XXI.  of  the  State  Eules  provides  that — 
The  history  of  the  case  must  contain  a  closely  condensed  statement  of 
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all  the  facts  of  which  a  knowledge  may  be  necessary,  in  order  to  determine 
the  points  in  controversy  here  ;  and  the  want  of  such  a  statement  cannot  be 
supplied  by  reference  to  another  part  of  the  paper  book. 

The  history  of  the  case  must  not  contain  an  argument  or  any  portion 
of  the  testimony. 

g  6170.    How  to  Present  the  Argument. 
Eule  XXV.  directs  that— 

The  brief  of  the  argument  must  contain  a  clear  statement  of  the  points 
■on  which  the  party  relies,  with  such  reasons  and  arguments  as  he  may  see 
proper  to  add,  together  with  all  the  authorities  which  he  thinks  pertinent. 
"Where  the  error  assigned  is  to  the  finding  of  facts  by  an  auditor  or  master, 
the  printed  argument  shall  contain  a  synopsis  of  all  the  evidence  bearing 
upon  such  disputed  question  of  fact,  with  a  reference  to  the  page  or  pages 
-of  the  paper  book  where  such  evidence  may  be  found  in  extenso. 

§6171.    Paper  Book  of  Appellee. 

Eule  XXVII.  directs  that— 

The  paper-book  of  the  defendant  in  error  or  appellee  may,  if  he  choose, 
contain  no  more  than  his  argument,  to  which  Rules  XXV.  and  XXVI.  will 
be  held  to  apply.  But  he  may  make  it  to  embrace  a  counter-statement, 
giving  such  version  of  the  facts  as  he  asserts  to  be  the  true  one. 

§  6172.    Citations— Certificate. 

Rule  XXVI.  of  the  Supreme  Court  provides  that 
where  an  authority  is  cited,  the  principle  intended  to  be 
supported  by  it  must  be  stated.  A  mere  reference  to  the 
book  is  insufficient.  Citations  from  the  State  Reports  must 
not  be  cited  by  the  name  of  the  reporter,  but  by  the  volume 
of  the  State  Reports. 

Decisions  cited  from  periodicals  or  reports  other  than  tlic 
State  Reports  must  be  accompanied  by  a  certificate  of  coun- 
sel that  such  cases  have  not  been  reported  in  State  Reports. 
See  also  Rules  XVII.  and  XIX.  If  this  be  omitted,  the 
paper  book  may  be  suppressed.  Farquhar  v.  McAlevy, 
142  Pa.  St.,  233  (1891). 

§  6173.    As  to  the  Rejection  or  Admission  of  Evidence. 

No  general   argument   is   sufficient.     The  exact  error 
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should  be  shown.     The  evidence  itself  should  appear  in  the 
appendix. 

§  6174.    As  to  Written  Evidence— Letters— Receipts— Eecords. 

These  should  be  printed.  Stafford  v.  Stafford,  27  Pa. 
St.,  l-i-t  (1856);  Kirk  v.  Hartmau,  63  Pa.  St.,  97  (1870); 
Sire<:'t~'-'i-  v.  Atterbiiry,  100  Pa.  St.,  1«  (1882)  ;  Kreiner  v. 
R.  R.,  13.)  Pa.  St.,  isi  (1890). 

Where  the  appellant  has  omitted  much  of  the  evidence 
the  court  will  not  rerers".  Br  indie,  v.  Br  indie,  50  Pa.  St., 
387  (180.5)  ;  Barnes  v.  Warren,  23  Leg.  Int.,  277(1866). 

The  appeal  will  be  dismissed  if  the  paper  book  gives  no 
intelligent  information  as  to  the  facts.  Schultz^s  Appeal, 
9  Atl.  Rep.,  320  (1887). 

If  the  evidence  on  which  the  decree  appealed  from  is  not 
supplied  the  Supreme  Court  will  not  revise  the  decree. 
Wagenhorsfs  Appeal,,  126 Pa.  St.,  127  (1889). 

§  6175.  In  the  Supreme  Conrt  of  the  State,  for  Default,  Ap- 
pellant may  be  Tfon-suited  and  Appellee  may  not 
be  Heard. 

The  Rules  of  the  Supreme  Court  are  very  clear  upon  this 
point.     Rules  XXX.  and  XXXI.  provide  : 

When  the  plaintiflf  in  error  or  appellant  is  in  default,  according  to  these 
rules,  he  may  be  non-suited  on  motion  ;  and  when  the  defendant  in  error  or 
appellee  is  in  default,  he  will  not  be  heard  by  the  court,  except  on  the 
request  of  his  adversary,  and  not  then  if  his  negligence  has  been  gross. 

When  paper  books  are  furnished  which  differ  in  any  material  respect 
from  those  here  prescribed,  the  parties  furnishing  them  shall  be  considered 
in  the  same  default  as  if  none  had  been  furnished,  and  on  a  proper  occasion 
the  court  will,  of  its  own  motion,  non-suit  or  silence  the  defaulting  party, 
or  suppress  the  paper  book. 

Brooks  V.  Church,  135  Pa.  St.,  137  (1890)  ;  Matthetvs' 
Appeal,  104  Pa.  St.,  444  (1883). 

§  6176.  Index  and  Printed  Cover  Required  by  Supreme  Co  art 
Rules. 

Rui/E  XXXII.  Paper  books  shall  be  furnished  in  the  shape  and  size  oZ 
.a  common  octavo  pamphlet,  on  ordinary  printing  paper. 
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All  paper  books,  exceeding  twenty  pages  in  length,  shall  be  accom- 
panied by  a  full  and  complete  index.  The  names  of  the  parties  and  th& 
name  of  the  court  to  which  the  writ  of  error,  certiorari  or  appeal  is  taken, 
shall  appear  on  the  cover  in  all  cases. 


Unless  the  index  appear,  the  paper  book  may  be  sup- 
pressed. IJessel  V.  Bradstreet,  141  Pa.  St.,  501  (1891)  ; 
Wilson  V.  City,  Id.,  631  (1891). 

§  6177.    When  an  Appeal  is  a  Supersedeas  in  the  State  Courts. 

Tne  statutes  cited  at  the  commencement  of  this  chapter 
give  the  requisites  for  making  an  appeal  a  supersedeas. 
The  following  decisions  may  be  consulted  : 

A  perfected  appeal  is  a  supersedeas.  Chillas  v.  Brett,  5 
Clark,  325  (1854). 

In  a  case  where  execution  was  issued  after  the  appeal 
was  perfected,  although  not  taken  within  three  weeks,  such 
appeal  with  security  is  a  supersedeas.  Brooke  v.  Under- 
koffer,  1  W.  N.,  480  (1875). 

Although  improperly  allowed,  an  appeal  from  an  inter- 
locutory order,  if  accompanied  with  security,  is  a  superse- 
deas.    Somers'  Estate,  2  W.  N.,  263  (1870). 

If  the  first  certiorari  be  non-prossed,  the  second  certio- 
rari, where  no  second  appeal  is  taken  or  security  entered,  is 
not  a  supersedeas.  Peters'  Estate,  32  Leg.  Int.,  IQo  ;  1  W. 
N.,  406  (1875). 

In  a  suit  to  enjoin  a  nuisance,  the  cause  not  being  within 
the  statutory  provisions  providing  that  the  entry  of  security 
shall  operate  as  a  supersedeas,  the  appeal  must  be  allowed, 
with  an  order  that  it  shall  operate  as  a  supersedeas  on 
entering  security,  in  order  to  act  as  a  stay  of  proceedings. 
Barker  Y.  Steel  Co.,  2:1  W.  N.,  109  (ISSS). 

This  decision  would  seem  to  be  doubted  in  Bwy.  Co.  v. 
Bwy.  Co.,  161  Pa.  St.,  121  (1894). 

The  court  will  allow  it  to  act  as  a  supersedeas  if  great 
injury  would  result  to  the  appellant  by  the  injunction,  and 
the  other  side  can  be  compensated  by  money.  Barker  v. 
Steel  Co.,  supra. 
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§  6178.    Appeals  from  Interlocutory  Injunctions  in  the  State 
Courts. 

The  Supreme  Court  will  rehear  the  case  upon  the  merits 
when  there  is  an  appeal  from  a  decree  for  a  special  injunc- 
tion. The  affidavits  should  be  sent  up.  Schlechfs  Appeal, 
60  Pa.  St.,  11^2  (1869).  Under  the  practice,  in  accordance 
with  the  new  Equity  Eules,  save  on  ex  parte  injunction,  the 
testimony  is  taken  orally,  and  affidavits  will  not  be  re- 
ceived. 

An  answer  filed  after  the  decree  for  the  injunction  will 
not  be  noticed  upon  the  appeal.  Lyons'  Appeal,  61  Pa.  St., 
15  (1869). 

Where  the  court  below  dissolves  an  injunction  on  de- 
fendant filing  a  bond,  no  appeal  lies  by  the  defendant  from 
the  decree  awarding  the  injunction.  Railway  Co.'s  Ap- 
peal, 12  W.  N.,  320  (1882). 

Great  delay  in  appealing  from  the  refusal  to  grant  a 
preliminary  injunction,  with  ample  opportunity  to  procure 
a  final  decree  below,  will  influence  the  Supreme  Court  to 
refuse  a  review.     Gyger's  Appeal,  15  W.  N.,  513  (1885). 

An  appeal  from  the  refusal  to  grant  a  preliminary  in- 
junction does  not  stay  proceedings  in  the  case.  Ibid.  ; 
Woodward  v.  City,  4  Kulp,  138  (1886). 

§  6179.    When  an  Appeal  will  Not  Lie. 

An  appeal  will  not  lie  from  an  order  refusing  specific 
performance  and  referring  the  question  of  plaintiff's 
damages  to  a  master.  KimmeVs  Appeal,  2  W.  N.,  138 
(1875). 

No  appeal  lies  from  an  interlocutory  order  in  partition 
proceedings.  OeseWs  Appeal,  4  W.  K,  425  ;  81  Pa.  St., 
238  (1877)  ;  Christy's  Appeal,  110  Pa.  St.,  538  (1886)  ;  Wis- 
tar's  Appeal,  115  Id.,  241  (1886). 

Nor  from  an  order  to  pay  founded  on  a  prior  decree. 
The  appeal  is  from  the  decree.  Chew's  Appeal,  3  Grant, 
294  (1860). 

Nor  from  a  uecree  pro  forma.     West's  Appeal,  3  S.  & 
E.,  92  (1817)  :  Wilbur's  Appeal,  10  W.  N.,  101  (1881). 
50 
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It  did  not  lie  from  a  decree  for  an  account  prior  to  the 
Act  of  1895,  supra.  EckfeWs  Appeal,  13  Pa.  St.,  171 
(1850)  ;  Cooper  v.  Vanfleet,  2  W.  N.,  241  (1876) ;  Keller 
V.  Swartz,  13Y  Pa.  St.,  66  (1890);  Palethorp's  Appeal,  160 
Pa.  St.,  316  (1894). 

An  order  fixing  a  master's  fee  cannot  be  appealed  from. 
Totten's  Appeal,  40  Pa.  St.,  385  (1861). 

To  support  an  appeal  the  decree  must  be  final.  Wool- 
ley's  Estate,  6  Pa.  St.,  351  (1847)  ;  SMmer's  Appeal,  16 
Leg.  Int.,  124  (1859)  ;  Mitchell's  Appeal,  60  Pa.  St.,  502 
(1869)  ;  Valentine's  Appeal,  3  W.  N.,  471  (1877). 

An  order  allowing  a  rehearing  is  interlocutory  and  no 
appeal  lies.  Jones'  Appeal,  99  Pa.  St.,  133  ;  11  W.  N.,  554 
<1881). 

No  appeal  lies  from  an  interlocutory  order  for  payment 
of  expenses.  Fidelity  Co.'s  Ajjpeal,  38  Leg.  ilnt.,  157 
(1881). 

The  Supreme  Court  will  not  review  the  discretion  of  the 
court  below  as  to  whether  the  proponent  shall  be  plaintiff 
or  defendant,  in  an  issue  devisavit  vel  non.  Palmer's 
Estate,  132  Pa.  St.,  297  (1890). 

§  6180.    What  can  be  Done  Pending  an  Appeal. 

The  status  of  the  parties  before  and  at  the  date  of  the 
decree  can  be  preserved  pending  an  appeal  where  it  operates 
as  a  supersedeas.  R.  R.  Co.'s  Appeal,  106  Pa.  St.,  22 
(1884). 

§  6181.    Appeal  as  to  Costs. 

Where  the  desire  is  to  correct  a  taxation  of  costs  the 
general  decree  should  be  appealed  from.  Persch  v.  Quiggle, 
.57  Pa.  St.,  247  (1868). 

Unless  the  error  be  manifest  the  Supreme  Court  will  not 
reverse  on  a  question  of  costs.  Hepburn's  Appeal,  65  Pa. 
St.,  468  (1870)  ;  McGibbeny  v.  Gas  Co.,  139  Pa.  St.,  193 
(1891). 

If  an  order  for  costs  in  an  interpleader  be  made  after 
judgment,  an  appeal  lies.  Black's  Appeal,  106  Pa.  St.,  344 
>(1884). 
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On  taxation  of  costs  no  appeal  lies  to  the  Supreme  Court. 
McCauley's  Appeal,  SO  Pa.  St.,  187  (187s) ;  Orbison's  Ap- 
peal, 22  W.  N.,  116  (1888). 

A  decree  entered  in  the  course  of  a  suit,  charging  cer- 
tain costs  upon  the  fund  in  litigation,  cannot  be  reviewed 
until  after  the  entry  of  a  definitive  decree.  Fidelity  Co.'s 
Appeal,  11  W.  N.,  104  (1881).     See  Chapter  on  "  Costs." 

§  6182.    General  Practice  in  the  Supreme  Coixrt. 

At  the  opening  of  the  court  on  the  return  day  and  on 
Mondays  after  opinions  of  the  court  have  been  announced, 
motions  for  admission  are  in  order.  At  the  beginning  of 
the  term  the  general  argument  list  is  called.  Where 
cases  are  to  be  continued  or  non-prossed  counsel  so  state. 
Cases  which  have  been  "  discontinued"  will  be  so  marked. 
Cases  not  responded  to  will  be  marked  "  Argument." 

The  motion  to  quash  is  heard  with  the  argument  of  the 
case. 

When  a  case  is  reached  for  argument  and  is  not  re- 
sponded to,  the  court  may  non-pros. 

When  a  case,  for  any  reason,  is  to  be  passed,  the  pro- 
thonotary  should  be  notified  on  the  day  preceding.  The 
list  for  the  following  day  is  made  up  each  day  at  3  p.  m. 
Each  case  is  assigned  one  hour,  unless  more  time  is  necessary. 
See  Amendments  to  Rule  XLI.  If  more  time  be  neces- 
sary, application  is  made  therefor,  and  if  the  court  grant 
the  application  or  motion  it  will  state  the  time  allowed.  A 
case  may  be  ordered  on  the  short  list  by  either  side.  Each 
side  then  has  fifteen  minutes,  and  is  heard  on  Wednesday 
preceding  the  usual  list.  The  other  side  may  order  the 
case  off  the  short  list.     Eules  XXXV. -XL. 

In  exceptional  instances,  special  days  will  be  assigned 
for  hearing  particular  cases. 

Rules  to  show  cause  why  non  pros,  should  not  be  taken 
off  are  granted  on  motion  and  returnable  to  the  following 
Saturday. 

Rules  to  show  cause  why  costs  should  not  be  allowed 
Tinder  the  Act  of  May  25,  1874,  on  the  ground  that  the  ap- 
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peal  was  taken  for  delay,  will  be  granted  on  affidavit  and 
motion,  and  made  returnable  to  the  following  Saturday. 

Submitting  cases  on  paper  books  without  oral  argument 
is  not  usually  permitted  ;  nor  will  the  court  hear  argument 
in  cases  where  the  decree  was  entered  ipro  forma.  Motions 
to  advance  a  cause,  to  certify  a  record,  to  hear  an  appeal  in 
another  district,  as  in  appeals  from  the  refusal  to  grant 
preliminary  injunctions,  may  be  made  on  Monday  before 
the  list  is  called  for  argument,  and  the  court,  in  proper 
cases,  will  make  such  order.  KrafVs  Appeal,  8  W.  N.,  340 
(1880). 

The  court  will  call  the  cases  for  argument  in  the 
order  in  which  they  appear  on  the  printed  list,  unless 
advanced  by  special  order.  Eule  II.  If  neither  party  be 
present  or  ready  to  proceed,  except  upon  sufficient  cause 
for  excuse,  the  case  will  be  non-prossed.  Eules  I.  and  III. 
No  case  is  placed  on  the  argument  list  where  the  certiorari 
did  not  issue  more  than  twenty  days  before  return  day. 
Eule  II. 

Motion  to  quash.  In  a  proper  case  where  the  appeal  is 
irregular,  or  improperly  taken,  so  that  the  error  appears 
upon  the  face  of  the  appeal  and  record,  as  in  the  case  of  an 
appeal  from  an  interlocutory  order  where  no  right  of  ap- 
peal is  given,  the  court  will  on  motion  quash  the  appeal. 
The  motion  to  quash  is  filed  and  is  heard  with  the  argu- 
ment on  the  merits  of  the  appeal.  Logan  v.  R.  R.  Co.,  132 
Pa.  St.,  403  (1890)  ;  Lowensteinx.  Ins.  Co.,  Id.,  410  (1890). 

Motion  to  dismiss.  "Where  the  appellants  neglect  to 
bring  up  the  record  at  the  next  term  after  the  appeal  is 
taken,  a  motion  to  dismiss  the  appeal  may  be  made.  Eule 
XV.  Where  a  question  of  jurisdiction  is  raised  in  the 
Supreme  Court,  it  may  be  by  motion  to  dismiss.  Gates  v. 
Bloom,  30  W.  N.,  127  (1892).  This  motion  is  usually  heard 
with  the  argument. 

§  6183.    Hearing  on  an  Appeal. 

No  third  party  will  be  heard  on  the  appeal.  The  appel- 
lant alone  can  be  heard.     Berryhill  v.  Dowding,  8  Watts, 
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313  (1839) ;  Cash's  Appeal,  1  Pa.  St.,  166  (1845)  ;  Common- 
ivealth's  Appeal,  5  Id.,  267  (1847). 

Error  must  affirmatively  appear  to  justify  a  reversal. 
Bosehery's  Appeal,  31  Leg.  Int.,  101  (1874). 

If  justice  has  been  done,  the  decree  will  not  be  reversed 
because  improper  evidence  was  admitted,  nor  because  a 
wrong  reason  has  been  assigned.  Piper's  Appeal,  20  Pa. 
St.,  67  (1S52);  Malone  v.  B.  B.  Co.,  157  Pa.  St.,  431 
(1893). 

An  objection  not  made  in  the  court  below  will  not  be 
noticed  in  the  Supreme  Court.  Simmond's  Estate,  19  Pa. 
St.,  439  (1852)  ;  Johnson's  Appeal,  9  Pa.  St.,  416  (1848)  ; 
Thomas'  Appeal,  76  Pa.  St.,  30  (1874).  See  Summersonv. 
Hicks,  142  Pa.  St.,  345  (1891). 

A  mere  irregularity  not  made  the  subject  of  exception 
below  will  not  be  ground  for  reversing  a  decree  on  the 
merits.     Hedge's  Appeal,  63  Pa.  St.,  273  (1869). 

A  bill  may  be  dismissed  without  prejudice  to  the  right 
to  sue  in  another  court.  Brotzman's  Appeal,  119  Pa.  St., 
645  (1888).     See  Chapter  on  "  Decrees." 

A  master's  report  on  facts  will  not  be  reversed,  except 
for  flagrant  error.  Coxe's  Appeal,  120  Pa.  St.,  98  (1888)  ; 
Morgan's  Appeal,  19  W.  N.,  19  (1887)  ;  Bugbee's  Appeal, 
110  Pa.  St.,  331  (1885);  Tolles'  Appeal,  22  W.  N.,  1  (1888)  ; 
Warner  v.  Hare,  154  Pa.  St.,  548  (1893).  See  Chapter  on 
"  Masters." 

If  the  plaintiff  have  an  adequate  remedy  at  law  the 
court  will  of  its  own  motion  dismiss  the  bill.  Drove  Yard 
Co.'s  Appeal,  123  Pa.  St.,  250  (1888). 

A  decree  may  be  modified  by  reason  of  subsequent  mat- 
ters.    Stone's  Appeal,  23  W.  N.,  283  (1888). 

The  opinion  is  a  part  of  the  proceedings  below.  Weig- 
ley's  Appeal,  38  Pitts.  Leg.  Jour.  (0.  S.),  Ill  (1890). 

I  6184.    Remittitur  from  the  Supreme  Court  of  the  State. 

A  remittifvr  is  the  writ  issued  by  the  Supreme  Court 
remanding    a     case    and    remitting     the    record    to    the 
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lower  court.  It  is  not  necessary  to  add  that  it  directs  the- 
modification,  reversal  or  affirmance  of  the  old  decree,  or  the 
entry  of  an  entirely  new  decree,  or  such  other  steps  or  acts 
as  to  the  appellate  court  seem  just. 

The  Act  of  June  16,  1836,  §  11  (P.  L.,  TST),  directs  that 
the  final  decree,  etc.,  shall  be  remitted  with  the  decision  of 
the  Supreme  Court. 

It  also  provides  that  the  Supreme  Court  may  *  *  * 
order  execution  *  *  *  by  process  "  issued  of  the  same," 
etc.     Brews.  Prac,  Vol.  II.,  §  3463. 

On  a  remittitur  the  court  below  cannot  rehear  the  case. 
Nothing  can  be  done  but  to  carry  out  the  decree  of  the 
appellate  court.  Nippes'  Appeal,  35  Leg.  Int.,  225 
(1878). 

The  court  below  cannot  add  to  the  decree  of  the  Supreme 
Court  an  order  of  restitution.  Hughes'  Appeal,  90  Pa. 
St.,  60  (18Y9). 

In  the  Supreme  Court  of  the  State,  where  the  ap- 
peal is  merely  for  delay,  the  Supreme  Court  may  award 
interest,  attorney  fee  and  cost  of  printing  the  paper- 
book. 

See  Act  May  25,  1874,  §  1  (P.  L.,  277),  given  at  length, 
Brews.  Prac,  Vol.  II.,  §  3462. 

This  act  was  enforced  in  Bachrnan  v.  Gross,  150  Pa. 
St.,  516  (1892),  and  in  Q'Donnell  v.  Broad,  149  Pa.  St.,  24 
(1892). 

§  6185.    Re-argument. 

When  a  case  has  been  decided  and  the  defeated  parties  or 
their  counsel  believe  some  important  question  has  not  been 
fully  considered  by  the  Supreme  Court,  a  petition  for 
re-argument  may  be  presented. 

It  is  presented  as  a  petition,  with  reasons,  and  is  printed. 
No  argument  is  heard  and  counsel  are  not  required  to  be 
present.  The  paper  books  are  sent  or  handed  to  the  pro- 
thonotary,  who  delivers  them  to  the  court.  If  the  court 
order  a  re-argument,  it  will  usually  hear  but  one  counsel 
on  each  side. 
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§  6186.    Form  of  Petition  for  Ee-argument. 

In  the  Supreme   Court   of  Pennsylvania  in  and  foe  the  Eastern 

District. 

In  Equity. 

E.  W.  and  F.B.,  trading  under  tlie 
name  of  E.  W.  &Co.,  Plaintiffs 
below  and  Appellees, 

V. 

F.  H.  and  W.  R. ,  trading  under 
the  name  of  F.  H.  &  Co. ,  De- 
fendants below  and  Appellants. 


Term,  18    .    No. 


Petition  foe  Re-aegument. 

To  the  Honorable  the  Justices  of  the  said  Court  : 

The  petition  of  the  undersigned  appellees  in  the  aforenamed  case  re- 
spectfully represents  : 

First. — That  the  attention  of  your  honorable  court  be  directed  to  the 
important  circumstance  that  your  decision  is  largely  based  upon  direct  quota- 
tions from  the  opinion  of  ,  J. ,  on  the  motion  for  a  preliminary  injunc- 
tion, alluding  to  it  specifically  as  the  decree  for  a  final  injunction.  As  the 
two  were  entirely  different  in  language  and  scope,  the  reasoning  applicable 
to  one  cannot  be  used  in  connection  with  the  other.  The  final  decree  is  not 
considered  or  commented  upon  in  your  decision. 

Second. — AVe  submit,  if  the  opinion  rendered  by  Mr.  Justice 
in  this  cause  is  to  staiiil  ■.■.^modified,  it  will  directly  conflict  with  the  law  of 
as  uniformly  enunciated  in  the  decisions  of  the  State  courts  of  last 
resort  in  this  country,  the  Supreme  Court  of  the  United  States,  and  the 
English  courts.     (Here  follows  argument.) 

"We  respectfully  submit,  that  for  the  reasons  assigned,  the  application 
should  be  granted.  L.  M. , 

Pro  Appellees. 


%  6187.  Superior  Court— Appeals— Regulations  as  to  its  Con- 
stitution, Oflleers,  Jurisdiction,  Powers,  Practice, 
and  its  Relation  to  the  Supreme  Court  and  other 
Courts— Provisions  for  the  Reports  of  its  Decisions, 
the  Compensation  of  the  Judges  and  other  Officers, 
and  the  Practice  and  Costs  on  Appeals  from  its 
Judgments.' 

The  Act  of  June  24,  1895,  provides  : 

Section  1.  That  a  court  of  intermediate  appeal  is  hereby  estab- 
lished   to    be    called  The  Superior    Court,  and  to  be  composed  of  seven 

1  While  this  work  was  going  through  the  press,  the  act  relating  to  the  Superior 
Court  was  approved. 
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judges  learned  in  the  law,  who  shall  be  elected  by  the  qualified  elec- 
tors of  the  State,  except  as  they  may  be  appointed  by  the  Governor  under 
tlie  provisions  of  this  act.  Its  jurisdiction  shall  extend  throughout  the 
Commonwealth,  and  the  first  judges  thereof  shall  be  appointed  by  the  Gov- 
ernor before  the  first  day  of  July,  one  thousand  eight  hundred  and  ninety- 
five,  by  and  with  the  advice  and  consent  of  the  Senate,  if  in  session,  and 
shall  hold  their  office  until  the  first  Monday  of  January,  one  thousand  eight 
hundred  and  ninety-six.  The  term  of  office  of  the  elected  judges  of  the 
court  shall  be  ten  years,  to  begin  on  the  first  Monday  of  January  following 
their  election. 

The  first  elected  judges  of  the  court  shall  be  chosen  at  the  general  elec- 
tion in  November,  one  thousand  eight  hundred  and  ninety-five,  and  the 
seven  candidates  who  then  receive  the  highest  vote  shall  be  declared  elected, 
but  no  elector  may  vote,  either  then  or  at  any  subsequent  election,  for  more 
than  six  candidates  ujjon  one  ballot  for  the  said  ofiice. 

Succeeding  elections  for  the  said  office  shall  be  held  at  the  general 
electiori  preceding  the  expiration  of  the  term  of  any  judge,  or  at  the  proper 
election  following  a  vacancy  by  death  or  otherwise.  The  vote  for  said 
office  shall  be  cast  and  counted  according  to  law,  and  return  thereof  shall  be 
made,  without  delay,  by  the  prothonotary  of  every  county  in  the  State,  to 
the  Secretary  of  the  Commonwealth.  The  Secretary  shall  thereupon  as- 
certain the  result  and  certify  it  to  the  Governor,  who  shall  issue  a  procla- 
mation declaring  the  successful  candidate  or  candidates,  and  shaU  com- 
mission him  or  them  for  the  term  above  named. 

Whenever  a  vacancy  occurs  by  death  or  otherwise  in  the  said  office, 
the  Governor  may  appoint  in  the  manner  and  for  the  period  fixed  by  sec- 
tion eight  of  article  four  of  the  Constitution,  and  the  person  elected  there- 
after to  the  vacant  seat  shall  hold  his  office  for  the  term  of  ten  years, 
beginning  on  the  first  Monday  in  January  following  his  election. 

Section  3.  As  soon  as  convenient  after  the  first  election,  the  success- 
ful candidates  shall  cast  lots  for  priority  of  commission  and  certify  the 
result  to  the  Governor,  who  shall  issue  their  commissions  in  accordance 
therewith,  and  the  same  course  shall  be  pursued  whenever,  thereafter,  two 
or  more  judges  are  elected  at  the  same  time. 

The  rank,  title  and  position  of  president  judge  of  the  said  Superior 
Court  shall  be  held  by  that  elected  member  of  the  court  whose  commission 
shall  have  priority,  either  in  time  or  as  the  result  of  the  lot.  And  if  the 
president  judge  shall  be  re-elected,  or  if  any  succeeding  president  judge 
shall  be  re-elected,  he  shall  continue  to  hold  the  rank,  title  and  position. 

Whenever  it  is  reasonably  possible,  the  full  bench  of  seven  judges  shall 
sit  at  the  hearing  and  shall  also  take  part  in  the  examination  and  decision 
of  each  appeal,  but  four  judges  shall  be  a  quorum  and  may  conduct  the 
business  of  the  court. 

Section  3.  The  said  Superior  Court  may  fix  the  time  and  places  when 
and  where  it  will  meet,  except  that  it  must  meet  at  least  once  a  year  in  the 
Cities  of  Philadelphia,  Pittsburg,  Harrisburg,  Scranton  and  "WiUiamsport. 

So  far  as  practicable,  appeals  shall  be  heard  in  the  order  of  time  in 
which  they  are  taken,  and  as  speedily  as  a  due  regard  for  the   convenience 


APPEALS.  841 

<of  the  parties  and  the  court  will  allow.  And  it  shall  be  the  duty  of  the 
court  to  make  such  rules  as  will  accomplish  these  two  results. 

Each  county  in  which  the  court  may  sit  shall  furnish,  at  the  expense  of 
the  State,  suitable  accommodations  and  facilities  for  the  meetings  and  busi- 
ness of  the  court.  The  cost  thereof  shall  first  be  paid  by  the  county  com- 
missioners and  repaid  to  them  by  tlie  State,  upon  the  approval  of  the  bills 
by  the  said  court.  For  each  place  at  which  the  court  may  sit,  it  may 
appoint  a  crier  and  the  necessary  tipstaves,  and  may  fix  their  compensation, 
which  shall  be  paid  by  the  State. 

The  necessary  dockets,  books,  seals,  stationery  and  other  supplies  shall 
be  obtained  and  furnished  by  the  Secretary  of  the  Commonwealth,  in  the 
same  manner  as  books  and  supplies  are  furnished  to  his  own  department. 

Section  4.  The  prothonotaries  of  the  Supreme  Court  at  Philadelphia, 
Harrisburg  and  Pittsburg  shall  be  p.v  officio  tlie  protlionotaries  of  the  Supe- 
rior Court,  and  at  each  of  the  other  places  where  the  said  court  may  sit 
the  said  court  may  appoint  a  prothonotary  who  shall  hold  office  during  the' 
pleasure  of  the  court.  They  shall  perform  such  duties  and  exercise  such 
powers  in  reference  to  its  records  and  business  as  tlie  court  may  direct. 
Their  compensation  shall  be  as  follows,  namely  : 

For  all  services  whatever  rendered  b}'  them  in  connection  with  any 
appeal  to  the  Superior  Court,  the  sum  of  ten  dollars  shall  be  paid  to  them 
at  the  time  the  record  from  the  court  below  is  filed  in  said  court.  No  fur- 
ther charge  shall  be  made  for  preparing  and  certifying  the  remittitur  and 
record  to  the  court  below,  with  a  copy  of  the  opinion,  or  for  preparing  and 
■certifying  the  record  to  the  Supreme  Court,  in  case  of  an  appeal  thereto. 

There  shaU  be  no  State  tax  on  appeals  to  the  said  Superior  Court,  or  on 
any  process  thereof,  or  on  appeals  therefrom. 

^  6188.    Process — Decree — Return  Days. 

Section  .•>.  The  said  Superior  Court  shall  have  power  to  grant,  under 
its  judicial  seal,  every  lawful  writ  and  process  necessar}'  or  suitable  for  the 
exercise  of  the  jurisdiction  given  by  this  act,  and  for  the  enforcement  of 
any  order  or  decree  which  it  may  make,  except  that  its  judgments  or  decrees 
for  the  payment  of  money  shall  not  be  liens  upon  property,  except  as  here- 
after provided,  and  sliall  only  be  enforced  by  proper  proceedings  in  the 
court  from  which  the  appeal  was  taken ;  and  after  the  record  has  been 
returned  thereto,  the  writs  and  process  of  the  Superior  Court  may  be  issued 
to  and  may  be  served  and  enforced  in  any  county  of  the  Commonwealth 
by  the  sheriff  of  said  county. 

The  said  court  shall  also  have  power  to  fix  general  or  special  return 
days,  to  regulate  the  terms  and  to  make  any  other  order  which  may  be 
proper  to  aid  the  convenient  transaction  of  its  business.  Copies  of  its 
orders  shall  be  sent  to  the  prothonotary  of  each  county  in  the  State. 

§  6189.    Reporting  Decisions— Duties  of  State  Reporter. 

Section  6.  All  the  decisions  of  the  said  court  shall  be  reported  by  the 
.State  reporter  in  volumes   to   be  entitled  "Pennsylvania  Superior  Court 
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Eeports,"  and  for  this  service  the  present  reporter  and  his  successors  shall 
be  allowed  to  employ  an  assistant  at  a  salary  of  not  more  than  two  thousand 
dollars  per  year. 

The  said  reports  shall  be  printed  on  first-class  book  paper  and  bound  in 
good  full  law  sheep,  in  style  not  inferior  to  volume  one  of  Harris'  Eeports, 
and  shall  be  in  form  and  manner  of  execution  similar  thereto,  and  shall 
contain  not  less  than  seven  hundred  pages  of  printed  matter  in  each  volume, 
including  an  index  and  title  of  cases  similar  to  those  in  said  volume,  which 
shall  be  prepared  and  furnished  by  said  reporter,  and  there  shall  be  printed 
on  the  back  of  said  volume  the  words  "  Pennsylvania  Superior  Court  Re- 
ports," the  number  of  the  volume  in  the  series  of  said  reports  and  the  year 
of  publication. 

The  reporter  shall  have  no  pecuniary  interest  in  such  reports,  but  the 
same  shall  be  published  under  the  supervision  of  the  reporter,  by  contract 
to  be  entered  into  by  the  reporter.  Secretary  of  the  Commonwealth  and 
Auditor-General  with  the  person  or  persons  who,  in  addition  to  furnishing- 
the  State  Librarian,  for  library  and  exchange,  fifty  copies  of  each  volume, 
shall  agree  to  publish  and  sell  the  said  reports  on  terms  most  advantageous- 
to  the  public  and  at  the  lowest  price,  which  contract  shall  be  for  a  term  of 
ten  years  and  shall  provide  that  every  volume  printed  under  such  con- 
tract shall  be  stereotyped  and  the  plates  thereof  preserved  and  be  delivered 
to  the  Secretary  of  the  Commonwealth  as  the  property  of  the  State,  within 
three  years  after  the  expiration  of  the  contract,  and  shall  provide  that  aU 
volumes  published  under  such  contract  shall  be  kept  by  the  contractor  at 
some  convenient  place  within  this  Commonwealth,  to  be  designated  by  th& 
said  Secretary,  for  the  sale  at  the  contract  price  to  aU  citizens  of  the  Com- 
monwealth desiring  the  same  during  the  term  of  his  said  contract,  and  for 
five  years  thereafter. 

Before  letting  any  contract  as  provided  by  this  act,  the  Secretary  of  the 
Commonwealth  shall  give  notice  of  the  time  and  place  of  awarding  the 
contract  by  advertising  in  the  newspaper  having  the  greatest  circulation 
in  each  of  the  Cities  of  Philadelphia  and  Pittsburg,  once  a  week  for  six 
consecutive  weeks  immediately  preceding  the  letting  of  such  contract,  and 
shall  receive  sealed  proposals  or  bids,  and  shall  award  the  contract  to  the 
lowest  bidder  who  can  give  the  security  required  by  the  following  clause  of 
this  act. 

The  person  to  whom  any  contract  shall  be  awarded  imder  this  act  shall, 
at  the  time  of  executing  said  contract,  give  bond  to  the  Commonwealth, 
with  at  least  three  sureties  to  be  approved  by  the  Governor,  in  the  sum  of 
twenty  thousand  dollars,  conditional  for  the  faithful  performance  of  said 
contract. 

It  shall  not  be  lawful  for  the  reporter  or  any  other  person  to  secure  or 
obtain  any  copyright  of  said  reports,  but  the  copyright  of  said  repoi-ts  shall 
be  taken  in  the  name  of  the  Secretary  of  the  Commonwealth. 

§  6190.    No  Original  Jurisdiction   except   in    Habeas   Corpus 
Proceedings— Final  Appellate  Jurisdiction. 

Section  7.  The  said  court  shall  have  no  original  jurisdiction,  except 
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t  idt  it  may  issue  writs  of  habeas  corpus,  but  it  shall  have  exclusive  and 
iinal  appellate  jurisdiction  of  all  appeals  which  are  now  allowed  to  the 
yupreme  Court  in  the  following  classes  of  cases  : 

(a)  All  proceedings  of  any  kind  in  the  court  of  quarter  sessions  of  the 
peace  or  before  any  judge  thereof,  except  cases  involving  the  right  to  a 
public  oBQce,  in  which  cases  the  remedy  by  appeal  to  the  Supreme  Court 
shall  not  be  affected  by  this  act.  But  no  appeal  from  a  sentence  upon  an 
indictment  in  said  court  may  be  taken  unless  it  has  been  specially  allowed 
by  a  judge  of  the  Superior  Court,  who  shall,  thereupon,  have  power  to 
admit  to  bail  and  to  make  an  order  of  supersedeas  or  any  other  order  which 
justice  may  require. 

(6)  All  proceedings  of  any  kind  in  the  court  of  03-er  and  terminer  and 
general  jail  delivery,  except  cases  of  felonious  homicide,  which  shall  be 
appealed  directly  to  the  Supreme  Court.  An  appeal  to  the  Superior  Court 
from  the  oyer  and  terminer  shall  be  of  right,  but  it  shall  not  be  a  superse- 
deas unless  it  has  been  specially  allowed  by  a  judge  of  the  said  court,  who 
shall,  thereupon,  have  to  admit  to  bail  and  to  make  an  order  of  supersedeas 
or  any  other  order  which  justice  may  require. 

(c)  All  other  actions,  claims  or  disputes  of  every  kind,  including  dis- 
tributions in  the  Common  Pleas,  at  law  or  in  equity,  whether  originating 
therein  or  reaching  that  court  by  appeal  or  certiorari  from  a  justice  of  the 
peace  or  alderman  or  magistrate,  if  the  value  of  the  real  or  personal  prop- 
erty or  the  amount  of  money  really  in  controversy  in  any  single  action  or 
claim  is  not  greater  than  one  thousand  doUars,  exclusive  of  costs,  except 
actions  and  proceedings  of  whatsoever  kind  which  are  brought,  authorized 
or  defended  by  the  Attorney-General  in  his  official  capacity,  and  except 
also  cases  involving  the  right  to  a  public  office,  in  which  actions  and  pro- 
ceedings the  remedy  by  appeal  directly  to  the  Supreme  Court  shall  not  be 
affected  by  this  act.  For  the  purposes  of  this  act,  the  amount  of  the  judg- 
ment in  actions  of  tort  shall  be  conclusive  proof  of  the  amount  really  in 
controversy,  except  when  the  judgment  is  for  the  defendant,  either  upon 
a  verdict  or  upon  a  compulsory  non-suit,  and  in  that  event  the  amount  in 
controvei'sy  shall  be  conclusively  determined  by  the  amount  of  damage 
which  is  claimed  by  the  plaintiff's  stateinent.  In  actions  of  ejectment, 
either  legal  or  equitable,  and  in  all  other  actions  or  issues  in  the  Common 
Pleas  which  involve  the  possession  or  ownership  of  real  or  personal  property, 
the  judge  hearing  the  case  shall  certify  whether  the  value  of  the  land  or  of 
the  interest  or  of  the  property  really  in  controversy  is  greater  or  less  than 
one  thousand  dollars,  and  this  certificate  shall  be  conclusive  proof  of  such 
value  for  the  purposes  of  this  act. 

(d)  All  claims,  disputes  or  other  proceedings,  including  distributions 
in  the  Orphans'  Court,  except  those  in  which  the  Attorney-General  appears- 
in  his  official  capacity  and  those  in  which  the  amount  really  in  controversy 
in  a  single  claim  is  greater  than  one  thousand  dollars  exclusive  of  costs,  in 
which  excepted  cases  the  remedy  by  appeal  directly  to  the  Supreme  Court 
shall  not  be  affected  by  this  act. 

(e)  Any  case  whatever,  civil  or  criminal,  at  law  or  in  equity  or  in  the 
Orphans'  Court,  except  felonious  homicide,  in  which  the  parties  or  their 
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attorneys  file  a  stipulation  in  the  proper  court  below  at  any  stage  of  the  pro- 
ceedings agreeing  that  the  case  may  be  heard  and  decided  by  the  Superior 
•Court,  although  the  case  would  otherwise  have  been  appealable  directly  to 
the  Supreme  Court. 

§  6191.    Appeal  to  the  Supreme  Court  in  Certain  Cases. 

The  same  section  provides  : 

Nevertheless  in  any  action  or  proceeding  whatever  above  committed  to 
the  final  and  exclusive  decision  of  the  said  court,  there  may  still  be  an  ap- 
peal from  its  judgment  to  the  Supreme  Court. 

First.  If  the  jurisdiction  of  the  Superior  Court  is  in  issue  ;  or 

Second.  If  the  case  involves  the  construction  or  application  of  the  Con- 
stitution of  the  United  States  or  of  any  statute  or  treaty  of  the  United 
States ;  or 

Third.  If  the  case  involves  the  construction  or  application  of  the  Con- 
stitution of  Pennsylvania ;  or 

Fourth.  If  the  appeal  to  the  Supreme  Court  be  specially  allowed  by  the 
Superior  Court  itself  or  by  any  one  justice  of  the  Supreme  Court. 

But  in  any  case  whatever  in  the  said  Superior  Court  without  regard  to 
the  questions  or  the  amount  which  may  be  involved,  if  the  parties  or  their 
attorneys  file  a  stipulation  at  any  stage  of  the  proceedings,  either  below  or 
in  the  Superior  Court,  that  the  decision  of  the  said  court  shall  be  final,  no 
appeal  therefrom  shall  be  taken  or  allowed  upon  any  ground,  either  by  the 
Superior  Court  or  by  any  justice  of  the  Supreme  Court. 

§  6192.    Rules  of  Practice— No  Short  List— No  Hour  List. 

Section  8.  The  practice  in  the  said  Superior  Court  shall  be  governed  by 
the  rules  which  do  now  or  may  hereafter  govern  the  practice  in  the  Supreme 
Court,  so  far  as  the  same  may  be  applicable,  except  that  no  short  list  or  hour 
list  as  provided  by  said  rules,  shall  be  enforced,  and  except  also  that  the  Su- 
perior Court  may,  in  its  discretion,  make  such  other  or  different  rules  as  it 
may  consider  to  be  necessary  or  desirable  upon  any  subject  connected  with 
its  jurisdiction  or  its  procedure. 

§  6193.    No  Certiorari  Required. 

The  same  section  provides  : 

No  writ  of  certiorari  shall  be  needed  to  remove  the  record  to  the  Su- 
perior Court  from  the  court  below,  but  the  perfecting  of  the  appeal  shall  be 
treated  as  equivalent  to  the  issue  and  execution  of  said  writ.  The  record 
shall  be  made  up  and  certified  by  the  court  below  as  the  rules  of  the  Superior 
Court  may  direct. 

§  6194.    When  Appeal  a  Supersedeas— Affidavit— Bond. 

The  same  section  provides  : 

No  appeal  which  may  be  taken  to  the  Superior  Court  from  the  Common 
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Pleas  or  Orphans'  Court  shall  be  a  supersedeas,  unless  the  party  appealing,  or 
his  agent  or  attorney,  files  an  affidavit  with  the  prothonotary  or  clerk  of  tl" 
proper  court  below  declaring  that  he  does  not  appeal  for  the  purpose  of  de- 
lay, but  because  he  firmly  believes  that  he  has  suffered  injustice  by  the 
judgment,  order  or  decree  from  which  he  desires  to  ajjpeal,  and  files  also  at 
the  same  time  a  bond  with  sufficient  surety  or  sureties  conditioned  to  pay 
the  costs  of  the  appeal,  including  the  costs  in  the  Supreme  Court,  if  the  ca^e 
shall  reach  that  tribunal,  and  conditioned  also  to  pay  whatever  judgment  or 
decree  may  be  entered  against  the  appellant,  either  by  the  Superior  Court 
or  the  Supreme  Court.  The  amount  of  the  bond  shall  be  at  least  double  the 
amount  of  the  judgment  or  decree  appealed  from,  unless  the  court  below, 
upon  application  thereto,  shall  fix  a  different  sum,  or  (if  the  judgment  or 
decree  is  not  for  the  payment  of  money)  double  the  probable  amount  of 
costs  accrued  and  likely  to  accrue  in  the  Superior  Court  and  in  the  Supreme 
Court.  If  the  form  or  amount  of  the  bond  or  the  sufficiency  of  sureties  is 
objected  to,  the  proper  court  below  shall  hear  the  objections  and  make  such 
order  as  may  be  just. 

No  fui-ther  bond  need  be  entered  in  case  of  an  appeal  from  the  Superior 
Court  to  the  Supreme  Court.  When  the  bond  is  entered  as  above  required 
the  appeal  is  perfected  and  shall  be  a  supersedeas. 

The  bond  shall  remain  in  the  court  below,  but  the  prothonotary  shall 
certify  to  the  Superior  Court  the  fact  that  the  bond  has  been  given,  and  for 
all  services  connected  with  the  bond  and  certifying  the  same  lie  shall  be 
entitled  to  charge,  as  part  of  the  costs  in  the  court  below,  the  sum  of  fifty 
cents. 

An  appeal  from  the  Common  Pleas  or  Orphans'  Court  may  also  be  taken 
without  the  entry  of  bail,  except  for  costs  as  above  provided,  if  tlie  party 
appealing,  or  his  agent  or  attorney,  files  with  the  prothonotary  or  clerk  of 
the  Orphans'  Court  an  affidavit  stating  his  desire  to  appeal,  and  that  he  does 
not  appeal  for  the  purpose  of  delay,  but  because  he  firmly  believes  that  lie 
has  suffered  injustice  by  the  judgment,  order  or  decree  from  which  he  de- 
sires to  appeal.  The  filing  of  the  affidavit  and  the  entry  of  bail  for  costs 
perfects  such  an  appeal,  but  such  an  appeal  shall  only  be  a  supersedeas  if 
the  Superior  Court,  or  one  of  the  judges  thereof,  shall  specially  so  order. 

§  6195.  Quashing  Appeal— Non  Pros.— Afflrming  Decree— Re- 
versing Decree— Amending  or  Modifying  Decree- 
Returning  Record- When  Decree  a  Lien— Order  of 
Restitution. 

The  same  section  provides  : 

An  appeal  to  the  Supreme  Court  from  the  Superior  Court  must  be  per- 
fected in  the  manner  which  the  Supreme  Court  may  hereafter  direct,  within 
three  calendar  months  from  the  date  when  the  appeal  was  taken  or  allowed, 
otherwise  it  shall  be  quashed  upon  motion.  An  appeal  to  the  Superior  Court 
must  be  taken  and  perfected  within  three  calendar  months  from  the  date 
when  the  judgment,  sentence,  order  or  decree  appealed  from  was  entered 
in  the  court  below,  otherwise  the  appeal  shall  be  quashed  upon  motion.. 
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But  uo  appeal  shall  be  a  supersedeas  vmless  taken  and  perfected,  as  herein- 
before required,  within  three  weeks  from  the  entry  of  such  judgment,  sen- 
tence, order  or  decree. 

The  Superior  Court  may  non-pros,  any  appeal  for  want  of  due  prosecu- 
tion. It  may  affirm,  reverse,  amend  or  modify  any  order,  judgment  or 
decree  as  it  may  think  to  be  just,  or  it  may  return  the  record  for  further 
proceedings  in  the  court  below.  But  it  may  not  increase  (although  it  may 
reverse)  any  sentence  upon  any  indictment,  and  no  judgment  or  decree  for 
the  payment  of  money,  which  is  entered  for  the  first  time  by  the  Superior 
Court,  shall  be  a  lieu  until  the  record  is  returned  to  the  court  below,  when, 
at  the  request  of  any  person  interested  in  said  judgment  or  decree,  it  shall 
be  entered  by  the  prothonotary  upon  the  proper  dockets,  and  from  the  time- 
•of  such  entry  it  shall  be  a  lien.  But  if  an  appeal  is  taken  to  the  Supreme 
■Court  from  such  judgment  or  decree  for  the  payment  of  money  thus  entered 
for  the  first  time  by  the  Superior  Court,  so  that  the  record  cannot  immedi- 
ately be  returned  to  the  court  below,  a  certificate  of  such  judgment  or  de- 
cree shall,  at  the  request  of  any  person  interested  therein,  be  made  by  the 
prothonotary  of  the  Superior  Court  and  be  entered  in  the  proper  dockets  by 
the  prothonotary  of  the  county  from  which  the  appeal  is  taken,  and  from 
the  time  of  such  entry  it  shall  be  a  lien. 

If  the  money  is  collected  upon  execution  issued  within  three  weeks  from 
the  entry  of  the  judgment,  order  or  decree,  or  upon  execution  issued  upon 
a  judgment  or  decree  which  is  afterwards  reversed,  the  Superior  Court  may 
.make  an  order  of  restitution. 

§  6196.    Costs  on  Appeal— Printing  Paper  Book. 

Section  9.  The  Superior  Court  shall  have  full  power  over  the  costs 
accrued  below  or  accruing  before  itself,  in  any  proceeding  which  it  finally 
determines,  and  may  direct  them  to  be  paid  by  the  parties  as  it  may  deem  to 
be  just.     If  no  order  is  made  they  shall  be  paid  by  the  unsuccessful  litigant. 

After  a  final  judgment,  order  or  decree  has  been  entered  by  the  Su- 
perior Court,  if  an  appeal  therefrom  is  taken  to  the  Supreme  Court,  and  the 
judgment,  order  or  decree  is  affirmed,  the  appellant  shall  pay  the  cost  of 
printing  his  adversary's  paper  book  in  the  Superior  Court  and  also  in  the 
Supreme  Court,  as  part  of  the  costs  in  the  case,  unless,  for  good  cause,  the 
Supreme  Court  shall  direct  otherwise  ;  the  cost  of  printing  to  be  taxed  as 
the  Supreme  Court  may  by  rule  direct.  And  in  all  cases  of  appeal  to  the 
Supreme  Court  from  the  Superior  Court,  the  Supreme  Court,  in  its  discre- 
tion, may  dispose  of  all  the  costs  of  the  case. 

I  6197.  Appeal  Erroneously  Taken  to  Supreme  Court  shaU 
be  Remitted— Appeal  Erroneously  Taken  to  Su- 
perior Court  shall  be  Certified  to  Supreme  Court— 
Procedure  in  Case  of  Appeal  from  Superior  Cotut 
to  Supreme  Court. 

The  same  section  provides  : 

If  an  appeal  is  erroneously  taken  directly  to  the  Supreme  Court  in  any 
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«f  the  classes  of  cases  made  reviewable  by  the  Superior  Court,  the  Supreme 
Court  shall  not  quash  the  appeal,  but  shall  remit  the  case  at  the  costs  of  the 
appellant  to  the  Superior  Court  for  hearing  and  decision. 

"Whenever  a  case  is  appealed  to  the  Supreme  Court  from  the  Superior 
Court,  the  appeal  shall  be  taken  from  the  judgment  of  the  Superior  Court, 
but  the  whole  proceeding  shall  be  brought  thereby  within  the  jurisdiction 
and  power  of  the  Suj>reme  Court,  who  may  enter  therein  such  judgment, 
order  or  decree  as  may  be  just,  except  that  it  may  not  increase  (although 
it  may  reverse)  a  sentence  upon  an  indictment,  and  who  may  thereupon  send 
the  record  either  to  the  Superior  Court  or  directly  to  the  court  below,  as  the 
Supreme  Court  may  consider  advisable. 

If  an  appeal  is  erroneously  taten  to  the  Superior  Court  in  any  case 
which  is  appealable  directly  to  the  Supreme  Court,  the  Superior  Court  shall 
Tiot  quash  the  appeal,  but  shall  certify  the  case,  at  the  costs  of  the  appellant, 
to  the  Supreme  Court  for  hearing  and  decision. 

§  6198.     Cases   which  may  be  Certified   to  Supreme  Court  for 
Final  Decision. 

Sbction"  10.  If  any  four  of  the  judges  of  the  Superior  Court,  whose  duty 
it  is  to  decide  any  matter  coming  before  that  court,  shall  certify  that,  in 
their  judgment,  the  questions  involved  in  any  case  are  so  difficult  or  im- 
portant as  to  make  it  expedient  that  the  case  should  be  decided  by  the  Su- 
preme Court,  the  case  containing  such  questions  shall  be  certified  to  the 
Supreme  Court  for  full  consideration  and  decision,  though  otherwise  within 
the  exclusive  jurisdiction  of  the  Superior  Court,  but  such  certification  shall 
not  be  made  until  after  the  case  shall  have  been  heard  and  decided,  and  the 
■opinion  of  the  court  and  any  dissents  therefrom  shall  have  been  duly  filed. 

Upon  any  question  whatever  before  the  said  court  the  decision  of  the 
Supreme  Court  shall  be  received  and  followed  as  of  binding  authority. 

§  6199.    Compensation  of  Judges. 

Section  11.  The  compensation  of  each  judge  of  the  Superior  Court  shall 
be  seven  thousand  five  hundred  dollars  per  annmn,  to  be  paid  quarterly, 
upon  the  certificate  of  the  judge,  according  to  the  practice  of  the  account- 
ing departments  of  the  Commonwealth. 

§  6200.    Organization  of  Court— Places  of  Meeting— Admission 
of  Members  to  Practice. 

Section  12.  This  act  shall  take  effect  on  the  first  Monday  in  July,  one 
thousand  eight  hundred  and  ninety-five,  from  which  date  the  commissions 
of  the  first  judges  shall  begin  to  run,  and  the  court  shall  meet  and  organize 
within  one  month  thereafter,  upon  a  day  to  be  fixed  by  the  Governor,  and 
at  the  capital  of  the  State. 

The  times  and  places  of  all  subsequent  meetings  to  be  fixed  by  this  act 
and  by  the  court  itself. 
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Members  of  the  bar  of  the  Supreme  Court  on  the  first  Monday  of  July^ 
one  thousand  eight  hundred  and  ninety-five,  shall,  without  further  action, 
be  also  members  of  the  bar  of  the  Superior  Court.  Thereafter  admission, 
shall  be  governed  by  such  rules  as  the  Superior  Court  may  make,  but  the 
qualifications  for  admissions  shall  not  be  more  burdensome  than  those  re- 
quired by  the  Supreme  Court. 


§  6201.    Proceedings  on  Appeal  Before  and  After  July  1,  1895. 

Section  13.  All  proceedings  on  appeal  or  in  error  which  may  be  pend- 
ing before  the  Supreme  Court  on  the  first  day  of  July,  one  thousand  eight 
hundred  and  ninety-five,  shall  be  disposed  of  by  that  court  as  if  this  act  had 
not  been  passed,  but  all  proceedings  on  appeal  or  in  error  begun  after  that 
date  shall  be  governed  by  the  provisions  hereof.  If  any  such  proceeding  is 
begun  after  that  date,  but  before  the  Superior  Court  is  fully  prepared  to 
receive  or  transact  business,  the  appeal  may  nevertheless  be  filed  with  the 
prothonotary  of  the  county  from  which  the  appeal  is  to  be  taken,  and  the 
said  court  may  make  thereafter  such  order  in  reference  thereto  as  may  be 
just. 

§  6202.    Proceedings  to  which,  this  Act  shall  Not  Apply. 

Section  14.  This  act  does  not  apply  in  any  respect  to  any  proceeding, 
unless  it  is  hereinbefore  made  reviewable  by  the  said  Superior  Court,  but  all 
such  proceedings  shall  continue  to  be  reviewable  directly  by  the  Supreme 
Court  in  the  same  manner  and  to  the  same  extent  as  is  now  or  may  here- 
after be  pi-ovided  by  law.  And  no  proceeding  of  any  kind,  which  is  here- 
inbefore made  reviewable  by  the  said  Superior  Court  shall  be  removed 
directly  from  the  court  below  to  the  Supreme  Court  by  any  form  of  appeal 
or  writ  of  error. 

Section  1.5.  All  acts  or  parts  of  acts  inconsistent  herewith  are  hereby 
repealed. 


§  6203.    Practice  in  the  U.  S.  Courts  sur  Appeals. 

Before  the  passage  of  the  Act  of  Congress  approved 
March  3,  1891,  estabHshing  circuit  courts  of  appeals,  there 
were  two  classes  of  appeals  in  the  U.  S.  courts.  One  from 
the  district  courts  to  the  circuit  courts,  the  other  from 
the  circuit  courts  to  the  Supreme  Court.  With  the  view 
of  reducing  the  great  number  of  cases  which  were  annually 
taken  to  Washington,  the  statute  referred  to  was  enacted. 

By  it  the  appeals  from  the  district  courts  to  the  circuit 
courts  were  abolished.  The  appeals  from  the  district 
courts  and   from   the  circuit  courts  were   directed  to  be 
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heard  in  the  Circuit  Court  of  Appeals  or  in  the  Supreme 
Court. 


§  6204.    Appellate  Jurisdiction  of  Circuit  Courts  of  the  United 
States  Abolished. 

The  Act  of  Congress  of  March  3,  1891,  provides  : 

Section  4.  That  no  appeal,  whether  by  writ  of  error  or  otherwise, 
shall  hereafter  be  taken  or  allowed  from  any  district  court  to  the  existing 
circuit  courts,  and  no  appeUate  jurisdiction  shall  hereafter  be  exercised  or 
allowed  by  said  existing  circuit  courts,  but  all  appeals  by  writ  of  eiTor  or 
otherwise  from  said  district  courts  shall  only  be  subject  to  review  in 
the  Supreme  Court  of  the  United  States  or  in  the  circuit  court  of  appeals 
hereby  established,  as  is  hereinafter  provided,  and  the  review,  by  appeal, 
by  writ  of  error,  or  otherwise,  from  the  existing  circuit  courts  shall  be  had 
only  in  the  Supreme  Court  of  the  United  States,  or  in  the  circuit  courts  of 
appeals,  hereby  established  according  to  the  provisions  of  this  act  regulat- 
ing the  same. 

§  6205.    When   Appeals    May    be   Taken   from    C.  C.   U.  S.   to 
U.  S.  S.  C. 

Section  5.  That  appeals  or  writs  of  error  may  be  taken  from  the 
district  courts,  or  from  the  existing  circuit  courts,  direct  to  the  Supreme 
Court  in  the  foUowing  cases  : 

In  any  case  in  which  the  jurisdiction  of  the  court  is  in  issue  ;  in  such 
cases  the  question  of  jurisdiction  alone  shall  be  certified  to  the  Supreme 
Court  from  the  court  below  for  decision. 

From  the  final  sentences  and  decrees  in  prize  causes. 

In  cases  of  conviction  of  a  capital  or  otherwise  infamous  crime. 

In  any  case  that  involves  the  construction  or  application  of  the  Con- 
stitution of  the  United  States. 

In  any  case  in  which  the  constitutionality  of  any  law  of  the  United 
States,  or  the  validity  or  construction  of  any  treaty  made  under  its  author- 
ity, is  drawn  in  question. 

In  any  case  in  which  the  constitution  or  law  of  a  State  is  claimed  to  be 
in  contravention  of  the  Constitution  of  the  United  States. 

Nothing  in  this  act  shall  affect  the  jurisdiction  of  the  Supreme  Court  in 
cases  appealed  from  the  highest  court  of  a  State,  nor  the  construction  of 
the  statute  providing  for  review  of  such  cases. 

§  6206.    When  Appeal  Shall  be  Taken  to  C.  C.  A. 

Section  6.  That  the  circuit  courts  of  appeals  estabhshed  by  this  act 

shall  exercise  appellate  jurisdiction  to  review  by  appeal  or  writ  of  error 

final  decision  in  the  district  court  and  the  existing  circuit  courts  in  all  cases 

other  than  those  provided  for  in  the  preceding  section  of  this  act,  unless 
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otherwise  provided  by  law,  and  the  judgments  or  decrees  of  tlie  circuit 
courts  of  appeals  shall  be  final  in  all  cases  in  which  the  jurisdiction  is  de- 
pendent entirely  upon  the  opposite  parties  to  the  suit  or  controversy,  being- 
aliens  and  citizens  of  the  United  States  or  citizens  of  different  States  ;  also 
in  all  cases  arising  under  the  patent  laws,  under  the  revenue  laws,  and 
under  the  criminal  laws  and  in  admiralty  cases,  excepting  that  in  every 
such  subject  within  its  appellate  jurisdiction  the  Circuit  Court  of  Appeals  at 
any  time  may  certify  to  the  Supreme  Court  of  the  United  States  any  ques- 
tions or  propositions  of  law  concerning  which  it  desires  the  instruction  of 
that  court  for  its  proper  decision.  And  thereupon  the  Supreme  Court  may 
either  give  its  instruction  on  the  questions  and  propositions  certified  to  it, 
which  shall  be  binding  upon  the  circuit  courts  of  ajjpeals  in  such  case,  or  it 
may  require  that  the  whole  record  and  cause  may  be  sent  up  to  it  for  its 
consideration,  and  thereupon  shall  decide  the  whole  matter  in  controversy 
in  the  same  manner  as  if  it  had  been  brought  there  for  review  by  writ  of 
error  or  appeal. 

And  excepting  also  that  in  any  such  case  as  is  hereinbefore  made  final 
in  the  Circuit  Court  of  Appeals  it  shall  be  competent  for  the  Supreme  Court 
to  require,  by  certiorari  or  otherwise,  any  sucli  case  to  be  certified  to  the 
Supreme  Court  for  its  review  and  determination  with  the  same  power  and 
authority  in  the  case  as  if  it  had  been  carried  by  appeal  or  writ  of  error  to 
the  Supreme  Court. 

In  all  cases  not  hereinbefore  in  this  section  made  final,  there  shall  be 
of  right  an  appeal  or  writ  of  error  or  review  of  the  case  by  the  Supreme 
Court  of  the  United  States,  where  tlie  matter  in  controversy  shall  exceed 
one  thousand  dollars  besides  costs,  but  no  such  appeal  shall  be  taten  or  writ 
of  error  sued  out  unless  within  one  year  after  the  entry  of  the  order,  judg- 
ment or  decree  sought  to  be  reviewed. 


§  6207.    Appeals   in   Injunction    Cases    on   Interlocutory    and 
Pinal  Order. 

Section  7.  That  where,  upon  a  hearing  in  equity  in  a  district  court 
or  in  an  existing  circuit  court,  an  injuirction  sliall  be  granted  or  continued 
by  an  interlocutory  order  or  decree,  in  a  cause  in  which  an  appeal  from  a 
final  decree  may  be  taken  under  the  provisions  of  this  act  to  the  Circuit 
Court  of  Appeals,  an  appeal  may  be  taken  from  such  interlocutory  order  or 
decree  granting  or  continuing  such  injunction  to  the  Circuit  Court  of 
Appeals  :  Provided,  That  the  appeal  must  be  taken  within  thirty  days  from 
the  entry  of  such  order  or  decree,  and  it  shall  take  precedence  in  the  appel- 
late court ;  and  the  proceedings  in  other  respects  in  the  court  below  shall 
not  be  stayed  unless  otherwise  ordered  by  that  court  during  the  pendency 
of  such  appeal. 


§  6208.    Proceedings  when  Cause  Decided. 

Section  10.  That  whenever  on  appeal  or  writ  of  error  or  otherwise,  a 
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case  coming  directly  from  tlie  district  court  or  existing  circuit  court  sliall 
be  reviewed  and  determined  in  the  Supreme  Court,  the  cause  shall  be  re- 
manded to  the  proper  district  or  circuit  court  for  further  proceedings  to  be 
taken  in  pursuance  of  sucla  determination.  And  whenever,  on  appeal  or  writ 
of  error  or  otherwise,  a  case  coming  from  a  circuit  court  of  appeals  shall  be 
reviewed  and  determined  in  the  Supreme  Court,  the  cause  shall  be  remanded 
by  the  Supreme  Court  to  the  proper  district  or  circuit  court  for  further 
proceedings  in  pursuance  of  such  determination.  Whenever  on  appeal  or 
wi  '.t  of  error  or  otherwise  a  case  coming  from  a  district  or  circuit  cou^ . 
shall  be  reviewed  and  determined  in  the  Circuit  Court  of  Appeals  in  a  case 
in  which  the  decision  in  the  Circuit  Court  of  Appeals  is  final,  such  cause 
shall  be  remanded  to  the  said  district  or  circuit  court  for  further  proceed- 
ings to  be  there  taken  in  pursuance  of  such  determination. 


§  6209.    Time  within  which  Appeal  must  be  Taken. 

Section  11.  That  no  appeal  or  writ  of  error  by  which  any  order, 
judgment  or  decree  maj'  be  reviewed  in  the  circuit  courts  of  appeals  under 
the  provisions  of  this  act  shall  be  taken  or  sued  out  except  within  six 
months  after  the  entry  of  the  order,  judgment  or  decree  sought  to  be  re- 
viewed :  Provided,  hoivever.  That  in  all  oases  in  which  a  lesser  time  is  now 
by  law  limited  for  appeals  or  writs  of  error,  such  limits  of  time  shall  apply 
to  appeals  or  -writs  of  error  in  such  cases  taken  to  or  sued  out  from  the 
circuit  courts  of  appeals. 


§  6210.    Bonds,  etc.,  on  Appeals  to  Circuit  Court  of  Appeals- 
Allowance  of  Appeals,  etc. 

Section  11.  And  all  provisions  of  law  now  in  force  regulating  the 
methods  and  system  of  review,  through  appeals  or  writs  of  error,  shall 
regulate  the  methods  and  system  of  appeals  and  writs  of  error  provided  for 
in  this  act  in  respect  of  the  circuit  courts  of  appeals,  including  all  provisions 
for  bonds  or  other  securities  to  be  required  and  taken  on  such  appeals  and 
writs  of  error,  and  any  judge  of  the  circuit  courts  of  appeals,  in  respect  of 
cases  brought  or  to  be  brought  to  that  court,  shall  have  the  same  powers 
and  duties  as  to  the  allowance  of  appeals  or  writs  of  error,  and  the  con- 
ditions of  such  allowance,  as  now  by  law  belong  to  the  justices  or  judges 
in  respect  of  the  existing  courts  of  the  United  States  respectively. 


§  6211.    Rules  of  the  Supreme  Court  of  the  United  States. 

(It  has  not  been  deemed  necessary  to  print  all  of  the 
Eules  of  the  Supreme  Court  of  the  United  States,  but  only 
ihose  which  refer  to  Equity  Practice  or  are  incident  to  it.) 
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6. 

MOTIONS. 

§6212.    To  be  in  Writing— Form— Argument— Notice  Eeqtiired 
—Motion  to  Dismiss— Motion  to  Afllrm. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shaU  con- 
tain a  brief  statement  of  the  facts  and  objects  of  the  motion. 

3.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  motion, 
and  no  more,  without  special  leave  of  the  court,  granted  before  the  argu- 
ment begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless'  previous  notice  has  been  given  to  the  adverse  party, 
or  the  counsel  or  attorney  of  such  party. 

4.  All  motions  to  dismiss  writs  of  error  and  appeals,  except  motions  to 
docket  and  dismiss  under  Rule  9,  must  be  submitted  in  the  first  instance  on 
printed  briefs  or  arguments.  If  the  court  desires  further  argument  on  that 
subject,  it  will  be  ordered  in  connection  with  the  hearing  on  the  merits. 
The  party  moving  to  dismiss  shall  serve  notice  of  the  motion,  with  a  copy 
of  his  brief  or  argument,  on  the  counsel  for  plaintiff  in  error  or  appellant 
of  record  in  this  court,  at  least  three  weelis  before  the  time  fixed  for  sub- 
mitting the  motion,  in  all  oases  except  where  the  counsel  to  be  notified  re- 
sides, west  of  the  Rocky  Mountains,  in  which  case  the  notice  shall  be  at 
least  thirty  days.  Afiidavits  of  the  deposit  in  the  mail  of  the  notice  and 
brief  to  the  proper  address  of  the  counsel  to  be  served,  duly  post-paid,  at 
such  time  as  to  reach  him  by  due  course  of  mail,  the  three  weeks  or  thirty 
days  before  the  time  fixed  by  the  notice,  will  be  regarded  as  prima  facie 
evidence  of  service  on  counsel  who  reside  without  the  District  of  Columbia. 
On  proof  of  such  service,  the  motion  will  be  considered,  unless,  for  satis- 
factory reasons,  further  time  be  given  by  the  court  to  either  party. 

5.  There  may  be  united,  with  a  motion  to  dismiss  a  writ  of  error  or  an 
appeal,  a  motion  to  affirm  on  the  ground  that,  although  the  record  may 
show  that  this  court  has  jurisdiction,  it  is  manifest  the  writ  or  appeal  was 
taken  for  delay  only,  or  that  the  question  on  which  the  jurisdiction  depends 
is  so  frivolous  as  not  to  need  further  argument. 

6.  The  court  will  not  hear  arguments  on  Saturday  (unless  for  special 
cause  it  shall  order  to  the  contrary),  but  will  devote  that  day  to  the  other 
business  of  the  court.  The  motion-day  shall  be  Monday  of  each  week  ;  and 
motions  not  required  by  the  rules  of  the  court  to  be  put  on  the  docket  shall 
be  entitled  to  preference  immediately  after  the  reading  of  opinions,  if  such 
motions  shall  be  made  before  the  court  shall  have  entered  upon  the  hearing 
of  a  case  upon  the  docket. 


g  6213.    Writs    of  Error— Appeals— Opinion  of  Court  Below— 
Return  and  Record. 

3.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal,  to  re- 
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view  any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judg- 
ment or  decree  was  rendei-ed,  shall  annex  to  and  transmit  with  the  record 
a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

8.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other 
proceedings,  which  are  necessary  to  the  hearing  in  this  court  shall  be 
filed. 

5.  All  appeals,  writs  of  error  and  citations  must  be  made  returnable 
not  exceeding  thirty  days  from  the  day  of  signing  the  citation,  whether  the 
return  day  fall  in  vacation  or  in  term  time,  and  be  served  before  the  return 
day.     (Promulgated  January  26,  1891.) 


9. 

DOCKETING  CASES. 

§  6214.  Duty  of  Appellant  and  Appellee— Time  •within  which 
Becord  shall  be  Filed  and  Cause  Docketed— Ap- 
pearance. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court,  by  or  before 
the  return  day,  whether  in  vacation  or  in  term  time.  But  for  good  cause 
shown  the  justice  or  judge  who  signed  the  citation,  or  any  judge  of  this 
court,  may  enlarge  the  time  by  or  before  its  expiration,  the  order  of  enlarge- 
ment to  be  filed  with  the  clerk  of  this  court.  If  the  plaintiff  in  error  or 
appellant  sliall  fail  to  comply  with  this  rule,  the  defendant  in  error  or 
appellee  may  have  the  case  docketed  and  dismissed  upon  producing  a  certifi- 
cate, whether  in  term  time  or  vacation,  from  the  clerk  of  the  court  wherein 
the  judgment  or  decree  was  rendered,  stating  the  case  and  certifying  that 
such  writ  of  en-or  or  appeal  has  been  duly  sued  out  or  allowed.  And  in  no 
case  shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket  the  case 
and  file  the  record  after  the  same  shall  have  been  docketed  and  dismissed 
under  this  rule,  unless  by  order  of  the  court.     (Promulgated  January  26, 

1891.) 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court ;  and  if 
the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  this 
court  by  the  plaintiff  in  error  or  appellant  within  the  period  of  time  above 
limited,  and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or  appellee 
at  any'time  thereafter,  the  case  shaU  stand  for  argument  at  the  term. 
(Promulgated  January  26,  1891.) 

3.  Upon  the  fiUng  of  the  transcript  of  a  record  brought  up  by  writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketmg  the 
case  shall  be  entered.  *  *  * 
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10. 

PRINTING  RECORDS. 

§  6215.  Clerk  Prints  Records  and  Furnishes  Copies  to  Coun- 
sel—As to  Printing  Part  of  Beeord— Costs  of  Print- 
ing. 

1.  In  all  oases  the  plaintiff  in  error  or  appellant,  on  docketing  a  case 
and  filing  the  record,  shall  enter  into  an  undertaking  to  the  clerk,  with 
surety  to  his  satisfaction,  for  the  payment  of  his  fees,  or  otherwise  satisfy 
him  in  that  behalf. 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of  printing 
the  record,  and  of  his  fee  for  preparing  it  for  the  printer,  and  supervising 
the  printing,  and  shall  notify  to  the  party  docketing  the  case  the  amount 
of  the  estimate.  If  he  shaE  not  pay  it  within  a  reasonable  time,  the  clerk 
shall  notify  the  adverse  party,  and  he  may  pay  it.  If  neither  party  shall 
pay  it,  and  for  want  of  such  payment  the  record  shall  not  have  been  printed- 
when  a  case  is  reached  in  the  regular  call  of  the  docket,  after  March  1, 
1884,  the  case  shall  be  dismissed. 

3.  Upon  payment  by  either  party  of  the  amount  estimated  by  the  clerk, 
twenty-five  copies  of  the  record  shall  be  printed,  under  his  supervision,  for 
the  use  of  the  court  and  of  counsel. 

4.  In  oases  of  appellate  jurisdiction  the  original  transcript  on  file  shall 
be  taken  by  the  clerk  to  the  printer.  But  the  clerk  shall  cause  copies  to  be 
made  for  the  printer  of  such  original  papers,  sent  up  under  Rule  8,  Section 
4,  as  are  necessary  to  be  printed,  and  of  the  whole  record  in  cases  of  orig- 
inal jurisdiction. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the  printed  copy 
is  properly  indexed.  He  shall  distribute  the  printed  copies  to  the  justices 
and  the  reporter,  from  time  to  time,  as  required,  and  a  copy  to  the  counsel 
for  the  respective  parties. 

6.  If  the  actual  cost  of  printing  the  record,  together  with  the  fee  of  the 
clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the  amount  of  the 
difference  shall  be  refunded  by  the  clerk  to  the  party  paying  it.  If  the 
actual  cost  and  clerk's  fee  shall  exceed  the  estimate,  the  amount  of  the 
excess  shall  be  paid  to  the  clerk  before  the  delivery  of  a  printed  copy  to 
either  party  or  his  counsel. 

7.  In  case  of  reversal,  affirmance  or  dismissal,  with  costs,  the  amount 
of  the  cost  of  printing  the  record  and  of  the  clerk's  fee  shall  bo  taxed 
against  the  party  against  whom  costs  are  given,  and  shall  be  inserted  in 
the  body  of  the  mandate  or  other  proper  process. 

8.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affidavit  or  the 
acknowledgment  of  the  parties  or  their  sureties,  of  having  served  a  copy 
of  the  bill  of  fees  due  by  them,  respectively,  in  this  court,  on  such  parties 
or  their  sureties,  an  attachment  shall  issue  against  such  parties  or  sureties, 
respectively,  to  compel  payment  of  the  said  fees. 

9.  The  plaintiff  in  error  or  appellant  may,  within  ninety  days  after 
filing  the  record  in  this  court,  file  with  the  clerk  a  statement  of  the  errors 
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on  which  he  intends  to  rely,  and  of  the  parts  of  the  record  which  he  thinks 
necessary  for  the  consideration  thereof,  and  forthwith  serve  on  the  adverse 
party  a  copy  of  such  statement.  The  adverse  party,  within  ninety  days 
thereafter,  may  designate  in  writing,  filed  with  the  clerk,  additional  parts 
of  the  record  which  he  thinks  material ;  and,  if  he  shall  not  do  so,  he  shall 
be  held  to  hare  consented  to  a  hearing  on  the  parts  designated  by  the 
plaintiff  in  error  or  appellant.  If  parts  of  the  record  shall  be  so  designated 
by  one  or  both  of  the  parties,  the  clerk  shall  print  those  parts  only ;  and 
the  court  wiU  consider  nothing  but  those  parts  of  the  record,  and  the  eiTors 
so  stated.  If  at  the  hearing  it  shall  appear  that  any  material  part  of  the 
record  has  not  been  printed,  the  writ  of  error  or  appeal  may  be  dismissed, 
or  such  other  order  made  as  the  circumstances  may  appear  to  the  court  to 
require.  If  the  defendant  in  error  or  appellee  shall  have  caused  unneces- 
sary parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be  made 
as  the  court  shall  think  proper. 

The  fees  of  the  clerk,  under  Rule  24,  section  7,  shall  be  computed  as  at 
present,  on  the  folios  in  the  record  as  filed,  and  shall  be  in  full  for  the 
performance  of  his  duties  in  the  execution  hereof.  (Promulgated  March 
28,  1887.) 

14. 

CERTIORARI. 

§  6216.    Motion  for  Diminution  of  Record— When  Made. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded  in 
any  c;ase,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts 
on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party,  be 
verified  by  affidavit.  And  all  motions  for  such  certiorari  must  be  made  at 
the  first  term  of  the  entry  of  the  case  ;  otherwise,  the  same  will  not  be 
granted,  unless  upon  special  cause  shown  to  the  court,  accounting  satisfac- 
■torily  for  the  delay. 

15. 

DEATH  OF  A  PARTY. 

§  6217.    As  to  Bringing  Representatives  of  a  Deceased  Party 
on  the  Record  after  Decree  and  after  Appeal. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or  realty  of  the 
deceased  party,  according  to  the  nature  of  the  case,  may  voluntarily  come 
in  and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall  be  heard 
and  determined  as  in  other  cases ;  and  if  such  representatives  shall  not 
voluntarily  become  parties,  then  the  other  party  may  suggest  tlie  death  on 
the  record,  and  thereupon,  on  motion,  obtain  an  order  that  unless  such 
representatives  shall  become  parties  within  the  first  ten  days  of  the  ensuing 
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term,  the  party  moving  for  such  order,  if  defendant  in  error,  shall  be 
entitled  to  have  the  writ  of  error  or  appeal  dismissed,  and  if  the  party  so 
moving  shall  be  plaintiff  in  error,  he  shall  be  entitled  to  open  the  record, 
and  on  hearing  have  the  judgment  or  decree  reversed,  if  it  be  erroneous  : 
Provided,  hmoever.  That  a  copy  of  every  such  order  shall  be  printed  in 
some  nevrsimper  of  general  circulation  within  the  State,  territory  or  dis- 
trict from  which  the  case  is  brought,  for  three  successive  weeks,  at  least 
sixty  days  before  the  beginning  of  the  term  of  the  Supreme  Court  then  next 
ensuing. 

3.  AVhen  the  death  of  a  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  by  the  tenth  day  of  tlie  second  term  next  suc- 
ceeding- tlie  suggestion,  and  no  measures  are  taken  by  the  opposite  party 
within  tliat  time  to  compel  their  appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  circuit  court  of  the  United  States 
shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  the  Supreme  Court  of 
the  United  States,  from  any  final  judgment  or  decree,  rendered  in  the 
Circuit  Court,  and  at  the  time  of  suing  out  such  wi-it  of  prror  or  appeal  the 
other  party  to  the  suit  shall  be  dead  and  have  no  proper  representative 
within  the  jurisdiction  of  the  court  which  rendered  such  final  judgment  or 
decree,  so  that  the  suit  cannot  be  revived  in  that  court,  but  shall  have  a 
proper  representative  in  some  State  or  territory  of  the  United  States,  the 
party  desiring  such  writ  of  error  or  appeal  may  procure  the  same,  and  may 
have  proceedings  on  such  judgment  or  decree  superseded  or  stayed  in  the 
same  manner  as  is  now  allowed  by  law  in  other  cases,  and  shall  thereupon 
proceed  with  such  writ  of  error  or  appeal  as  in  other  cases.  And  within 
thirty  days  after  the  commencement  of  the  term  to  wliich  sucli  writ  of 
error  or  appeal  is  returnable,  the  plaintiff  in  error  or  appellant  shall  make 
a  suggestion  to  the  court,  supported  by  afiidavit,  that  the  said  party  was 
dead  when  the  writ  of  error  or  appeal  was  taken  or  sued  out,  and  had  no 
proper  representative  within  the  jurisdiction  of  the  court  which  rendered 
said  judgment  or  decree,  so  that  the  suit  could  not  be  revived  in  that  court, 
and  tliat  said  party  had  a  proper  representative  in  some  State  or  territory 
of  the  United  States,  and  stating  therein  the  name  and  character  of  such 
representative,  and  the  State  or  territory  in  which  such  r;'presentative 
resides ;  and,  upon  such  suggestion,  he  may,  on  motion,  obtain  an  order 
that,  unless  such  representative  shall  make  himself  a  party  within  the 
first  ten  days  of  the  ensuing  term  of  the  court,  the  plaintiff  in  error 
or  appellant  shall  be  entitled  to  open  the  record,  and,  on  hearing,  have 
the  judgment  or  decree  reversed,  if  the  same  be  erroneous  :  Provided, 
hovevfv,  Tliat  a  proper  citation  reciting  the  substance  of  such  order  shall 
be  served  upon  such  representative,  either  personally  or  by  being  left  at 
his  residence,  at  least  sixty  days  before  the  beginning  of  the  term  of  the 
Supreme  Court  then  next  ensuing  :  Andproviih'K  also,  Tliat  in  every  such 
case,  if  the  representative  of  the  deceased  party  does  not  appear  by  the 
tenth  day  of  the  term  next  succeeding  said  suggestion,  and  the  measures 
above  ijrovided  to  compel  the  appearance  of  such  representative  have  not 
been  taken  within  the  time  as  above  required,  by  the  opposite  party,  the 
case  shall  abate  :  And  provided,  also.  That  the  said  representative  iiiay  at 
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;any  time  before  or  after  said  suggestion  come  in  and  be  made  a  party  to 
the  suit,  and  thereupon  the  case  shall  proceed,  and  be  heard  and  deter- 
jtnined  as  in  other  cases. 

16. 

NO  APPEARANCE  OF  PLAINTIFF. 

§  6218.    Failure  of  Counsel  to  Appear  or  to  File  Brief. 

Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the  plaintiff 
in  error  or  appellant,  when  the  case  is  called  for  trial,  the  defendant  may 
have  the  plaintiflE  called  and  the  writ  of  error  or  appeal  dismissed. 

17. 

NO  APPEARANCE  OF  DEFENDANT. 

Where  the  defendant  fails  to  appear  when  the  case  is  called  for  trial, 
the  court  may  proceed  to  hear  an  argument  on  the  part  of  the  plaintiff,  and 
to  give  judgment  according  to  the  right  of  the  case. 

18. 

NO  APPEARANCE  OF  EITHER  PARTY. 

Where  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there  is 
no  appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost  of 
the  plaintiff. 

19. 

NEITHER  PARTY  READY  AT  SECOND  TERM. 

When  a  case  is  called  for  argument  at  two  successive  terms,  and  upon 
the  call  at  the  second  term  neither  party  is  prepared  to  argue  it,  it  shall  be 
dismissed  at  the  cost  of  the  plaintiff,  unless  sufBcient  cause  is  shown  for 
further  postponement. 

20. 

PRINTED  ARGUMENTS. 

§  6219.    As  to  Filing -Time   of  Filing— Cannot  be   Submitted 
after  Hearing  without  Leave  and,  on  Notice. 

1.  In  all  cases  brought  here  on  writ  of  error,  appeal  or  otherwise,  the 
court  will  receive  printed  arguments  without  regard  to  the  number  of  the 
case  on  the  docket,  if  the  counsel  on  both  sides  shall  choose  to  submit  the 
same  within  the  first  ninety  days  of  the  term  ;  *  *  *  but  twenty-five  copies 
of  the  arguments,  signed  by  attorneys  or  counselors  of  this  court,  must  be 
iirst  filed.     (Promulgated  October  31,  1887.) 
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2.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  a 
printed  argument  shall  be  filed  for  one  or  both  parties,  the  case  shall  stand 
on  the  same  footing  as  if  there  were  an  appearance  by  counsel. 

3.  When  a  case  is  taken  up  for  trial  upon  the  regular  call  of  the  docket, 
and  argued  orally  in  behalf  of  only  one  of  the  parties,  no  printed  argument 
for  the  opposite  party  will  be  received,  unless  it  is  filed  before  the  oral 
argument  begins,  and  the  court  will  proceed  to  consider  and  decide  the 
case  upon  the  ex  parte  argument. 

4.  No  brief  or  argument  will  be  received  either  through  the  clerk  or 
otherwise,  after  a  case  has  been  argued  or  submitted,  except  upon  leave 
granted  in  open  court  after  notice  to  opposing  counsel. 

21. 

BRIEFS. 

§  6220.  Filing  Brief  with  Clerk— What  Brief  shall  Contain— 
Assignments  of  Error — Failure  to  Comply  with 
Rule — Argument. 

1.  The  counsel  for  the  plaintifl:  in  error  or  appellant  shall  file  with  the 
clerk  of  the  court,  at  least  six  days  before  the  cas»  is  called  for  argument, 
twenty-five  copies  of  a  printed  brief,  one  of  which  shall,  on  application,  be 
furnishe<l  to  each  of  the  counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  the  order  here  stated  : 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved  and  the  manner  in  which  they  are  raised. 

(3)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought  up 
by  writ  of  error,  shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged  ;  and  in  cases  brought  up  by  appeal,  the  specifica- 
tion shall  state,  as  particularly  as  may  be,  in  what  the  decree  is  alleged  to 
be  erroneous.  When  the  error  alleged  is  to  the  admission  or  to  the  rejec- 
tion of  evidence,  the  specification  shall  quote  the  full  substance  of  the  evi- 
dence admitted  or  rejected.  When  the  error  alleged  is  to  the  charge  of 
the  court,  tlie  specification  shall  set  out  the  part  referred  to  totidem  verbis, 
'  whether  it  be  instructions  given  or  instructions  refused.  When  the  error 
alleged  is  to  a  ruling  upon  the  report  of  a  master,  the  specification  shall 
state  the  exception  to  the  report,  and  the  action  of  the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  uoints 
of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  statute 
of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  xiecessary  to  the 
decision  of  the  case  shall  be  printed  at  length.* 

3.  The  counsel  for  a  defendant  in  en-or  or  pn  appellee  shall  file  with 
the  clerk  twenty-five  printed  copies  of  his  pxgument,  at  least  three  days 
before  the  case  is  called  for  hearing.  H)=,  brief  shall  be  of  a  like  character 
with  that  required  of  the  plaintiff  in  error  or  appellant,  except  that  no 
specification  of  errors  shall  be  required,  and  no  statement  of  the  case,  unless- 
that  presented  by  the  plaintiff  in  error  or  appellant  is  controverted. 
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4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997  of 
the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of  the 
court ;  and  errors  not  specified  according  to  this  rule  wUl  be  disregarded ; 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned  or 
specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is- 
in  default,  the  case  may  be  dismissed  on  motion  ;  and  when  a  defendant  in 
error  or  an  appellee  is  in  default,  he  will  not  be  heard,  except  on  consent  of 
his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse 
party  ;  but  if  a  printed  brief  or  argument  is  filed,  the  adverse  party  wiU  be 
entitled  to  be  heard  by  two  counsel. 

22. 

ORAL  ARGUMENTS. 

§  6221.  As  to  Time  Given — As  to  Number  of  Counsel— Method 
of  Argument. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shaU  be  entitled  to 
open  and  conclude  the  argument  of  the  case.  But  when  there  are  cross 
appeals  they  shall  be  argued  together  as  one  case,  and  the  plaintiff  in  the 
court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of 
a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argiiment 
begins.  Tlie  time  thus  allowed  may  be  apportioned  between  tlie  counsel 
on  the  same  side  at  their  discretion  :  Provided,  ahvays,  that  a  fair  opening 
of  the  case  shall  be  made  by  the  party  having  the  opening  and  closing 
arguments. 

24. 

COSTS. 

§  6222.  On  Dismissal— On  Afarmanee— On  Reversal— Where 
United  States  a  Party— To  be  Inserted  in  Mandate 
—Fee  Bill. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed 
to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court,, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise. 
ordered  by  the  court. 
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3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
ishall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 

ordered  by  the  court.  The  cost  of  the  transcript  of  the  record  from  the 
court  below  shall  be  a  part  of  such  costs,  and  be  taxable  in  that  court  as 
costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party  ;  but  in  such  cases  no  costs  shaU  be  allowed  in 
this  court  for  or  against  the  United  States. 

5.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it  shall  be  the 
duty  of  the  clerk  to  issue  a  mandate,  or  other  proper  process,  in  tlie  nature 
of  a  procedendo,  to  the  court  below,  for  the  purpose  of  informing  such 
court  of  the  proceedings  in  this  court,  so  that  further  jiroceedings  may  be 
had  in  such  court  as  to  law  and  justice  may  appertain. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the  clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper 
process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of  items 
taxed  in  detail. 

7.  In  pursuance  of  the  Act  of  March  3, 1883,  authorizing  and  empower- 
ing this  court  to  prepare  a  table  of  fees  to  be  charged  by  tlie  clerk  of  this 
court,  the  following  table  is  adopted  : 

For  docketing  a  case,  and  filing  and  indorsing  the  transcript  of  the 
record,  five  dollars. 

For  entering  an  appearance,  twenty-five  cents. 

For  entering  a  continuance,  twenty-five  cents. 

For  filing  a  motion,  order  or  other  paper,  twenty-five  cents. 

For  entering  any  rule,  or  for  making  or  copying  any  record  or  other 
paper,  twenty  cents  per  folio  of  each  one  hundred  words. 

For  transferring  each  case  to  a  subsequent  docket  and  indexing  the 
same,  one  dollar. 

For  entering  a  judgment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court,  one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping  and  paying  money  in  pursuance  of  any  statute 
or  order  of  court,  two  per  cent  on  the  amount  so  received,  kept  and  paid. 

For  an  admission  to  the  bar  and  certificate  under  seal,  ten  dollars. 

For  preparing  the  record  or  a  transcript  thereof  for  the  printer,  index- 
ing the  same,  supervising  the  printing  and  disti-ibuting  the  printed  copies 
to  the  justices,  the  reporter,  the  law  library  and  the  parties  or  their  counsel, 
fifteen  cents  per  folio. 

For  making  a  manuscript  copy  of  the  record,  when  required  imder 
Rule  10,  twenty  cents  per  folio,  but  nothing  in  addition  for  supervising  the 
printing. 

For  issuing  a  writ  of  error  and  accompanying  papers,  five  dollars. 

For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party  appearing. 

For  every  copy  of  any  opinion  of  the  court  or  any  justice  thereof,  cer- 
tified under  seal,  one  dollar  for  every  printed  page,  but  not  to  exceed  five 
dollars  in  the  whole  for  any  copy. 


APPEALS.  861 

26. 

CALL  AND  ORDER  OF  THE  DOCKET. 

§  6223.    How  and  "WTien  Cases  Advanced— When  Cases  Passed, 
and  EflFect  thereof. 

1.  The  court,  on  the  second  day  in  each  term,  will  commence  calling 
the  cases  for  argument  in  the  order  in  which  they  stand  on  the  docket,  and 
proceed  from  day  to  day  during  the  term  in  the  same  order  (except  as  here- 
inafter provided)  ;  and  if  the  parties,  or  either  of  them,  shall  be  ready 
when  the  case  is  called,  the  same  will  be  heard  ;  and  if  neither  party  shaU 
be  ready  to  proceed  in  the  argument,  the  case  shall  go  down  to  the  foot  of 
the  docket,  unless  some  good  and  satisfactory  reason  to  the  contrary  shall 
be  shown  to  the  court. 

2.  Ten  cases  only  shall  be  considered  as  lialjle  to  be  called  on  each  day 
during  the  term,  including  the  one  under  argument.  *  *  * 

4.  Cases  once  adjudicated  by  this  court  upon  the  merits,  and  again 
'  brovight  up  by  writ  of  error  or  appeal  may  be  advanced  by  leave  of  the 
court  on  motion  of  either  party.   *  *  * 

6.  All  motions  to  advance  cases  must  be  printed,  and  must  contain  a 
brief  statement  of  tire  matter  involved,  with  the  reasons  for  the  application.  ' 

7.  No  other  case  will  be  taken  up  out  of  the  order  on  the  docket,  or  be 
set  down  for  any  particular  day,  except  under  special  and  peculiar  circum- 
stances to  be  shown  to  the  court.  Every  case  which  shall  have  been  called 
in  its  order  and  passed  and  put  at  the  foot  of  the  docket  shall,  if  not  again 
reached  during  the  term  it  was  called,  be  continued  to  the  next  term  of  the 
court. 

8.  Two  or  more  cases,  involving  the  same  question,  may,  by  the  leave 
of  the  court,  be  heard  together,  but  they  must  be  argued  as  one  case. 

9.  If,  after  a  case  has  been  passed  under  circumstances  whicli  do  not. 
place  it  at  the  foot  of  the  docket,  the  parties  shaU  desire  to  have  it  heard, 
they  may  file  with  the  clerk  their  joint  request  to  that  elfect,  and  the  case 
shall  then  be  by  him  reinstated  for  call  ten  cases  after  that  under  argu- 
ment, or  next  to  be  called  at  the  end  of  the  day  the  request  is  filed.  If  the 
parties  will  not  unite  in  such  a  request,  either  may  move  to  take  up  the 
case,  and  it  shall  then  be  assigned  to  such  place  upon  the  docket  as  the 
court  may  direct. 

10.  No  stipulation  to  pass  a  case  without  placing  it  at  the  foot  of  the 
docket  will  be  recognized  as  binding  upon  the  court.  A  case  can  only  be 
so  passed  upon  application  made  and  leave  granted  in  open  court. 

28. 

DISMISSING  CASES  IN  VACATION. 

§  6224.    Agreements  of  Counsel  therefor  Including  Costs. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  this. 
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■court,  or  the  appellant  and  appellee  in  an  appeal,  shallln  vacation,  by  their 
attorneys,  of  record,  sign  and  file  with  tlie  clerk  an  agreement  in  -writing 
directing  the  case  to  be  dismissed,  and  specifying  the  terms  on  which  it  is 
to  be  dismissed  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that  may  be 
due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed,  and 
to  give  to  either  party  requesting  it  a,  copy  of  the  agreement  filed,  but  no 
mandate  or  other  process  shall  issue  without  an  order  of  the  court. 

29.    . 

SUPERSEDEAS. 

§  6225.    Bonds  on  Appeal. 

Supersedeas  bonds  in  the  circuit  courts  must  be  taken  with  good  and 
sufficient  security,  that  the  plaintiff  in  error  or  appellant  shall  prosecute  his 
writ  or  appeal  to  effect,  and  answer  all  damages  and  costs  if  he  fail  to  make 
his  plea  good.  Such  indemnity,  where  the  judgment  or  decree  is  for  the 
recover}'  of  money  not  otherwise  secured,  must  be  for  the  whole  amount  of 
the  judgment  or  decree,  including  just  damages  for  delay,  and  costs  and 
interest  on  the  appeal ;  but  in  all  suits  where  the  property  in  controversy 
necessarily  follows  the  event  of  the  suit,  as  in  real  actions,  replevin,  and  in 
suits  on  mortgages,  or  where  the  property  is  in  the  custody  of  the  marshal 
under  admiralty  process,  ae.  in  case  of  capture  or  seizure,  or  where  the  pro- 
ceeds thereof,  or  a  bond  for  the  value  thereof,  is  in  the  custody  or  control 
of  the  court,  indemnity  in  all  such  cases  is  only  required  in  an  amount 
sufficient  to  secure  the  sum  recovered  for  the  use  and  detention  of  the 
property,  and  the  costs  of  the  suit,  and  just  damages  for  delay,  and  costs 
and  interest  on  the  appeal. 

30. 

REHEARING. 

§  6226.  Petition  to  be  Presented  at  Term,  except  by  Leave- 
Must  be  Printed— What  it  shall  State— Certificate- 
Not  Granted  unless  a  Judge  who  Concurs  Desires 
it. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  at  the 
term  at  which  judgment  is  entered  unless  by  special  leave  granted  during 
the  term,  and  must  be  printed,  and  briefly  and  distinctly  state  its  grounds, 
and  be  supported  by  certificate  of  counsel,  and  wiU  not  be  granted,  or  per- 
mitted to  be  argued,  unless  a  judge  who  concurred  in  the  judgment  desires 
it,  and  a  majority  of  the  court  so  determines. 

31. 
§  6227.    Form  of  Printed  Records  and  Briefs. 

All  records,  arguments,  and  briefs  printed  for  the  use  of  the  court  must 
be  in  such  form  and  size  that  they  can  be  conveniently  bound  together,  so 
as  to  make  an  ordinary  octavo  volume. 
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32. 

WRITS   OF  ERROR   AND   APPEALS.    (Under  Section  5  of  the  Act  of 

March  3,  1875.) 

g  6228.    Citations — Eeturn— Filing    Eeeord— Advancing  Case- 
Printing  Record. 

1.  Writs  of  error  and  citations  under  section  5  of  the  Act  of  March  3, 
1875,  "to  determine  the  jurisdiction  of  the  circuit  courts  of  the  United 
States,  and  to  regulate  the  removal  of  causes  from  the  State  com-ts,  and  for 
other  purposes,"  for  the  review  of  orders  of  the  circuit  courts  dismissing 
suits,  or  remanding  suits  to  a  State  court,  must  be  made  returnable  within 
thirty  days  after  date,  and  be  served  before  the  return  day. 

3.  In  all  cases  where  a  writ  of  error  or  appeal  is  brought  to  this  court 
under  the  provisions  of  that  act,  it  shall  be  the  duty  of  the  plaintiff  in  error 
or  tlie  appellant  to  docket  the  case  and  fde  the  record  in  tliis  court  within 
thirty-six  days  after  the  date  of  the  writ  of  error  or  tlie  taking  of  the  appeal, 
if  there  shall  be  a  term  of  the  court  pending  at  that  time,  and  if  not,  then 
during  the  first  six  days  of  the  next  term.  If  default  be  made  in  this 
particular,  proceedings  to  docket  and  dismiss  may  be  liad  as  in  other  cases. 

3.  AU  such  cases  will  be  advanced  on  motion.  The  motion  maj-  be 
made  ex  parte.  If  granted,  the  pai-ty  on  whose  motion  the  case  shall  have 
been  advanced  may  have  the  case  submitted  on  printed  briefs,  on  serving, 
with  a  copy  of  his  brief,  on  the  adverse  party,  a  notice  of  intention  to  sub- 
mit, sucli  as  is  required  by  Rule  6  to  be  given  upon  motions  to  dismiss  writs 
of  error  and  appeals. 

4.  As  soon  as  such  a  case  is  docketed  and  advanced,  the  record  shall  be 
printed,  unless  the  parties  stipulate  to  the  contrary  and  file  then-  stipulation 
with  the  clerk. 

33. 

MODELS,  DIAGRAMS  AND  EXHIBITS  OF  MATERIAL. 

§  6229.    When   to   be   Deposited  with  Marshal— When  to   be 
Taken  away. 

1.  Models,  diagrams  and  exhibits  of  material  forming  part  of  the  evi- 
dence taken  in  the  court  below,  in  any  case  pending  in  this  court  on  writ 
of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  of  this 
court  at  least  one  month  before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams  and  exhibits  of  material,  placed  in  tire  custody 
of  the  marshal  for  the  inspection  of  the  court  on  the  hearing  of  a  case,  must 
be  taken  away  by  the  parties  within  one  month  after  the  case  is  decided. 
When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  the 
counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule, 
and  if  the  articles  are  not  removed  within  a  reasonable  time  after  the  notice 
is  given,  he  shall  destroy  them,  or  make  such  other  disposition  of  them  as 
to  him  may  seem  best. 
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35. 

ASSIGNMENT  OF  ERRORS.     (Under  Act  of  March  3,  1891.) 

g  6230.    Petition  for  Appeal— Requirements    as   to  Assigning^ 
Error — Printing  Record. 

1.  When  an  appeal  or  a  writ  or  error  is  taken  from  a  district  court 
or  a  circuit  court  direct  to  this  court,  under  section  5  of  the  act  entitled 
"An  Act  to  establish  circuit  courts  of  appeals  and  to  define  and  regulate 
in  certain  cases  the  jurisdiction  of  the  courts  of  the  United  States,  and 
for  other  purposes,"  approved  March  3,  1891,  the  plaintiff  in  error  or 
appellant  shall  file  with  the  clerk  of  the  court  below,  with  his  petition 
for  the  writ  of  error  or  appeal,  an  assignment  of  errors,  which  shall  set 
out  separately  and  particularly,  each  error  asserted  and  intended  to  be 
urged.  No  writ  of  error  or  appeal  shall  be  allowed  until  such  assignment 
of  errors  shall  have  been  filed.  When  the  error  alleged  is  to  the  admission 
or  to  the  rejection  of  evidence,  the  assignment  of  errors  shall  quote  the  fuU 
substance  of  the  evidence  admitted  or  rejected.  When  the  error  alleged 
is  to  the  charge  of  the  court,  the  assignment  of  errors  shall  set  out  the  part 
referred  to  totide  verbis,  whether  it  be  in  instructions  given  or  in  instruc- 
tions refused.  Such  assignment  of  errors  shall  form  part  of  the  transcript 
of  the  record,  and  be  printed  witli  it.  When  this  is  not  done  counsel  will 
not  be  heard,  except  at  the  request  of  the  court,  and  errors  not  assigned 
according  to  this  rule  will  be  disregarded,  but  the  court,  at  its  option,  may 
notice  a  plain  error  not  assigned. 

3.  The  plaintiff  in  error  or  appellant  shall  cause  the  record  to  be 
printed,  according  to  the  provisions  of  sections  3,  3,  4,  5,  6  and  9  of  Rule 
10.    (Promulgated  May  11,  1891.) 

36. 

APPEALS  AND  WRITS  OF  ERROR.     (Under  Act  of  March  3,  1891.) 

§  6231.    Allowance— Security— Citation— Supersedeas. 

An  appeal  or  a  writ  of  error  from  a  circuit  court  or  a  district  court 
direct  to  this  court,  in  the  cases  provided  for  hi  sections  5  and  6  of  the  Act 
entitled  "An  Act  to  establish  circuit  courts  of  appeals,  and  to  define  and 
regulate  in  certain  cases  the  jurisdiction  of  tlie  courts  of  the  United  Slates, 
and  for  other  purposes,"  approved  March  3,  1891,  may  be  allowed,  in  term 
time  or  in  vacation,  by  any  justice  of  this  court,  or  by  any  circuit  judge 
within  his  circuit,  and  the  proper  security  be  taken  and  the  citation  signed 
by  him,  and  he  may  also  grant  a  supersedeas  ami  stay  of  execution  or  of 
proceedings,  pending  such  writ  of  error  or  appeal.  '■''  "^  '■■  (Promuloated 
May  11,  1891.) 
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37. 

CASES  FBOM  CIRCUIT  COUBT  OF  APPEALS.     (Under  Act  of  March 

3,  1891.) 

§  6232.    Certificate— Bringing  up  Record. 

1.  Where,  under  section  6  of  the  said  act,  a  circuit  court  of  appeal 
shall  certify  to  this  court  a  question  or  proposition  of  law,  concerning 
which  it  desires  the  instruction  of  this  court  for  its  proper  decision,  ohe 
certificate  shall  contain  a  proper  statement  of  the  facts  on  which  such 
question  or  proposition  of  law  arises. 

3.  If  application  is  thereupon  made  to  this  court  that  the  whole  record 
and  cause  may  be  sent  up  to  it  for  its  consideration,  the  party  making  such 
application  shall,  as  a  part  thereof,  furnish  tliis  court  with  a  certified  copy 
of  the  whole  of  said  record. 

3.  Where  application  is  made  to  this  court  under  section  6  of  the  said 
act  to  require  a  case  to  be  certified  to  it  for  its  review  and  determination, 
a  certified  copy  of  the  entire  record  of  the  case,  in  the  Circuit  Court  of 
Appeals,  shall  be  furnished  to  this  court  by  the  applicant,  as  part  of  the 
application.     (Promulgated  May  11,  1891.) 

38. 

INTEREST,  COSTS  AND  FEES.     (Under  Act  of  March  3,  1891.) 

The  provisions  of  Rules  23  and  24  of  this  court,  in  regard  to  interest 
and  costs  and  fees,  shall  apply  to  writs  of  error  and  appeals  and  reviews 
under  the  provisions  of  sections  5  and  6  of  the  said  act.  (Promulgated 
May  11,  1891.) 

§  6233.    Rules  of  the  U.  S.  Circuit  Court  of  Appeals  for  the 
Third  Circuit. 

(It  has  not  been  deemed  necessary  to  print  all  of  the 
Eules  of  the  Circuit  Court  of  Appeals  for  the  Third  Circuit 
©f  the  United  States,  but  only  those  which  refer  to  Equity 
Practice  or  are  incident  to  it.  Many  of  the  rules  are  similar 
to  those  of  the  United  States  Supreme  Court.) 

11. 

ASSIGNMENT  OF  ERRORS. 

§  6234.    Petition  for   Appeal— Requirements   as   to   Assigning 
Error. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the  court 
below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors   which  shall  set  out  separately  and  particularly  each  error  asserted 
55 
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and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed 
until  such  assignment  of  errors  shall  have  been  filed.  When  the  error 
alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the  assignment 
of  errors  shall  quote  the  full  substance  of  the  evidence  admitted  or  rejected. 
When  the  error  alleged  is  to  the  charge  of  the  court,  the  assignment  of 
errors  shall  set  out  the  part  referred  to  totidem  verbis,  whether  it  be  in 
;  istructions  given  or  in  instructions  refused.  Such  assignment  of  errors 
ijliall  form  part  of  the  transcript  of  the  record  and  be  printed  with  it. 
When  this  is  not  done,  counsel  will  not  be  heard,  except  at  the  request  of 
the  court ;  and  errors  not  assigned  according  to  this  rule  will  be  disregarded, 
but  the  court  at  its  option  may  notice  a  plain  error  not  assigned. 


13.  • 

SUPEESEDEAS  AND  COST  BONDS. 

§  6235.    Bonds  on  Appeal  in  Injunction  and  other  Causes. 

1.  Supersedeas  bonds  in  the  circmt  and  district  courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant 
sliall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  where  the  judg- 
ment or  decree  is  for  the  recovery  of  money  not  otherwise  secui-ed,  must 
be  for  the  whole  amount  of  the  judgment  or  decree,  including  just  damages 
for  delay,  and  costs  and  interest  on  the  appeal ;  but  in  all  suits  where  the 
property  in  controversy  necessarily  follows  the  suit,  as  in  real  actions  and 
replevin,  and  in  suits  on  mortgages,  or  where  tlie  property  is  in  the  custody 
of  the  marshal  under  admiralty  process,  or  where  the  proceeds  thereof,  or 
a  bond  for  the  value  thereof,  is  in  the  custody  of  the  court,  indemnity  in 
all  such  oases  will  be  required  only  in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  detention  of  the  property,  and  the  costs  of 
the  suit  and  just  damages  for  delay,  and  costs  and  interest  on  the  appeal. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting  or 
continuing  an  injunction  in  a  circuit  or  district  court,  the  appellant  sliall, 
at  the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk  of  such 
circuit  or  district  court  a  bond  to  the  opposite  party  in  such  sum  as  such 
court  shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeal. 


14. 

WRIT  OF  ERROR,  APPEALS,  RETURN  AND  RECORD. 

§  6236.    Opinions  to  be  Transmitted  with  Eecord— Citations. 

(The  provisions  of  this  rule  (paragraphs  2,  3,  5)  are  identical  with  Rule 
,8  (paragraphs  2,  3,  5)  of  the  Supreme  Court  of  the  United  States,  cited  at 
§  6213  of  this  book.) 
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16. 

§  6237.  Docketing  Cases— Duty  of  Appellant  and  Appellee- 
Time  within  which  Record  shall  be  Filed  and  Cause 
Docketed — Appearance . 

The  provisions  of  this  rule  (paragraphs  1,  2,  3)  are  identical  with  Rule 
9  (paragraphs  1,  3,  3)  of  the  Supreme  Court  of  the  United  States,  cited  at 
^  6214  of  this  book. 

18. 

;  3238.  Certiorari— Motion  for  Diminution  of  Record— When 
Made. 

The  provisions  of  this  rule  are  identical  with  Rule  14  of  the  Supreme 
Court  of  the  United  States,  cited  at  §  6316  of  this  book. 

19. 

DEATH  OF  A  PARTY. 

§  6239.  As  to  Bringing  Representatives  of  a  Deceased  Party 
on  the  Record  after  Decree  and  after  Appeal. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  representatives  in  the  personalty  or  realty  of  the 
deceased  party,  according  to  the  nature  of  the  case  may  voluntarily  come 
in  and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall  be 
heard  and  determined  as  in  other  cases  ;  and  if  such  representatives  shall 
not  voluntarily  become  parties,  then  the  other  party  may  suggest  the  death 
on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that  unless  such 
representatives  sliall  become  parties  within  sixty  days,  the  party  moving 
fur  such  order,  if  defendant  in  error,  shall  be  entitled  to  have  the  writ  of 
error  or  appeal  dismissed,  and  if  the  party  so  moving  shall  be  plaintiff  in 
error,  he  shall  be  entitled  to  open  the  record,  and,  on  hearing,  have  the 
judgment  or  decree  reversed,  if  it  be  erroneous  :  Provided,  hoimver,  Tliat 
a  copy  of  every  such  order  shall  be  personally  served  on  said  represent- 
atives at  least  thirty  days  before  the  expiration  of  such  sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  within  ten  days  after  the  expiration  of  such 
sixty  days,  and  no  measures  are  taken  by  the  opposite  party  within  that 
time  to  compel  their  appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the 
United  States  shall  desire  to  pi'osecute  a  writ  of  error  or  appeal  to  this 
court,  from  any  final  judgment  or  decree  rendered  in  the  circuit  or  district 
court,  and  at  the  time  of  suing  out  such  writ  of  error  or  appeal,  the  other 
party  to  the  suit  shall  be  dead  and  have  no  proper  representative  within  the 
jr.risdiction  of  the  court  which  rendered  such  final  judgment  or  decree,  so 
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that  the  suit  cannot  be  revived  in  that  court,  but  shall  have  a  proper 
representative  in  some  State  or  territory  of  the  United  States,  or  in  the 
District  of  Columbia,  the  party  desiring  such  writ  of  error  or  appeal  may 
procure  the  same,  and  may  have  proceedings  on  such  judgment  or  decree 
superseded  or  stayed  in  the  same  manner  as  is  now  allowed  by  law  in  other 
cases,  and  shall  thereupon  proceed  with  such  writ  of  error  or  appeal  as  in 
other  cases.  And  within  thirty  days  after  the  filing  of  the  record  in  this 
court  the  plaintiff  in  error  or  appellant  shall  make  a  suggestion  to  the 
court,  supported  by  affidavit,  that  the  said  party  was  dead  when  the  writ 
of  error  or  appeal  was  taken  or  sued  out,  and  had  no  proper  representative 
within  the  jurisdiction  of  the  court  which  rendered  such  judgment  or 
decree,  so  that  the  suit  could  not  be  revived  in  that  court,  and  that  said 
party  had  a  proper  representative  in  some  State  or  territory  of  the  United 
States,  or  in  the  District  of  Columbia,  and  stating  therein  the  name  and 
character  of  such  representative,  and  the  State  or  territory  or  district  in 
which  such  representative  resides  ;  and  upon  such  suggestion  he  may,  on 
motion,  obtain  an  order  that,  unless  such  representative  shall  make  himself 
a  party  within  ninety  days,  the  plaintiff  in  error  or  appellant  shall  be 
entitled  to  open  the  record,  and,  on  hearing,  have  the  judgment  or  decree 
reversed  if  the  same  be  erroneous  :  Provided,  however,  That  a  proper 
citation  reciting  the  substance  of  such  order  shall  be  served  upon  such 
representative,  either  personally  or  by  being  left  at  his  residence,  at  least 
thirty  days  before  the  expiration  of  such  ninety  days  :  Provided,  also.  That 
in  every  such  case,  if  tlje  representative  of  the  deceased  party  does  not 
appear  within  ten  days  after  the  expiration  of  such  ninety  days,  and  the 
measures  above  provided  to  compel  the  appearance  of  such  representative 
have  not  been  taken  within  the  time  as  above  required,  by  the  opposite 
party,  the  case  shall  ab&te  :  And  provided,  aZso,  That  the  said  representative 
may  at  any  time  before  or  after  said  suggestion  come  in  and  be  made  a 
party  to  the  suit,  and  thereupon  the  case  shall  proceed,  and  be  heard  and 
determined  as  in  other  cases. 


20. 

DISMISSING  CASES. 

§  6240.    Agreements  of  Counsel  therefor,  Including  Costs. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  the 
court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  by  their  attorneys 
of  record,  sign  and  file  with  the  clerk  an  agreement  in,  writing,  directing 
the  case  to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to  be  dis- 
missed, as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that  may  be  due  to 
him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed,  and 
to  give  to  either  party  requesting  it  a  copy  of  the  agreement  filed  ;  but  na 
mandate  or  other  process  shall  issue  without  an  order  of  the  court. 
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21. 

MOTIONS. 

§  6241.    To  be  in  Writing— Form— Argument— Notice  Bequired. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  con- 
tain a  brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  mo- 
tion, and  no  more,  without  special  leave  of  the  court,  granted  before  the 
argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party, 
or  the  counsel  or  attorney  of  such  party. 

22. 

PARTIES  NOT  BEADY. 

§  6242.    Pailxire  of  Coimsel  to  Appear— To  File  Brief. 

The  provisions  of  this  rule  are  similar  with  Rules  16,  17,  18,  of  the 
Supreme  Court  of  the  United  States  cited  at  §  6818  of  this  book,  except 
that  when  the  appellant  in  the  Supreme  Court  is  in  default,  the  defendant 
may  pray  for  an  affirmance.  In  the  Circuit  Court  of  Appeals  the  only 
remedy  of  the  defendant  in  such  case  is  to  secure  the  dismissal  of  the  ap- 
peal. 

23. 

PRINTING  RECORDS. 

§  6243.  Clerk  Prints  Record  and  Furnishes  Copies  to  Counsel 
—Stipulations  as  to  Part  of  Record  being  Printed— 
Cost  of  Printing. 

1.  On  the  filing  of  the  transcript,  the  clerk  shall  forthwith  cause  twenty 
copies  of  the  record  to  be  printed,  and  shall  furnish  three  copies  thereof  to 
each  pai-ty  at  least  six  days  before  the  case  is  called  for  argument,  and 
shall  file  fourteen  copies  thereof  in  his  office.  The  parties  may  stipulate,  in 
writing,  that  parts  only  of  the  record  shall  be  printed,  and  the  case  may  be 
heard  on  the  parts  so  printed  ;  but  the  court  may  direct  the  printing  of 
other  parts  of  the  record.  The  clerk  may  demand  of  the  plaintiff  in  error, 
or  appellant,  the  cost  of  printing  the  record  before  ordering  the  same  to  be 
done.  If  the  record  shall  not  have  been  printed  when  the  case  is  reached 
in  the  regular  call  of  the  docket,  because  of  the  failure  of  a  party  to  advance 
the  cost  of  printing,  the  case  may  be  dismissed.  In  case  of  reversal,  affirm- 
ance or  dismissal,  with  costs,  the  amount  paid  for  printing  the  record  shall 
be  taxed  against  the  party  against  whom  costs  are  given. 

3.  The  clerk  shall  receive  from  either  party,  and  use  as  parts  of  the 


870  APPEALS. 

printed  record,  so  far  as  the  same  may  be  of  proper  and  convenient  size  and 
type,  any  portions  which  have  been  printed  in  any  other  court,  and  also 
printed  copies  of  patents  and  other  exhibits,  allowing  the  party  furnishing 
the  same  such  sum  therefor  as  the  clerk  deems  reasonable,  to  be  added  to 
and  form  a  part  of  the  cost  of  printing. 

24. 

BRIEFS. 

§  6244.    Filing  Brief  with    Clerk— What  Brief  shaU  Contain— 
Failure  to  Comply  with  Rule- Argument. 

1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with  the 
clerk  of  this  court,  at  least  six  days  before  the  case  is  called  for  argument, 
twenty  copies  of  a  printed  brief,  one  of  which  shall,  on  application,  be 
furnished  to  each  of  the  counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated  : 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought  up 
by  writ  of  error,  shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged  ;  and  in  cases  brought  up  by  appeal  the  specifica- 
tion shall  state,  as  particularly  as  may  be,  in  what  the  decree  is  alleged  to 
be  erroneous.  When  the  en-or  alleged  is  to  the  admission  or  to  the  rejection 
of  evidence,  the  specification  shall  quote  the  full  substance  of  the  evidence 
admitted  or  rejected.  When  the  error  alleged  is  to  the  charge  of  the  court, 
the  specifications  shall  set  out  the  part  referred  totidem  verbis,  whether  it 
be  instructions  given  or  instructions  refused.  When  the  error  alleged  is 
to  a  ruling  upon  the  report  of  a  master,  the  specification  shall  state  the 
exception  to  the  report  and  the  action  of  the  court  upon  it. 

(3)  A  brief  of  the  argument  exhibiting  a  clear  statement  of  the  points  of 
law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record  and 
authorities  relied  upon  in  support  of  each  point.  When  a  statute  of  a  State 
is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the  decision  of  the 
case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk  twenty  printed  copies  of  his  brief,  at  least  three  days  before  the 
case  is  caHed  for  hearing.  His  brief  shall  be  of  a  like  character  with  that 
required  of  the  plaintiff  in  error  or  appellant,  except  that  no  specification 
of  errors  shall  be  required,  and  no  statement  of  the  case,  unless  that  pre- 
sented by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997  of 
the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of  the 
court ;  and  errors  not  specified  according  to  this  rule  will  be  disregarded  ; 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned  or 
specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  eiTor  or  an  appellant  is 
in  default,  the  case  may  be  dismissed  on  motion  ;  and  when  a  defendant  in 


APPEALS.  871 

error  or  an  appellee  is  in  default  he  will  not  be  heard,  except  on  consent  of 
his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief 
or  argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse  party  ; 
but  if  a  printed  brief  or  argument  is  filed,  the  adverse  party  wiU  be  entitled 
to  be  heard  by  two  counsel. 

25. 

ORAL  ARGUMENTS. 

§  6245.  As  to  Time  Given— As  to  Wumtaer  of  Counsel— Method 
of  Argument. 

'ia.3  provisions  of  this  rule  are  identical  with  Rule  23  of  the  Supreme 
Court  of  the  United  States,  cited  at  §  6231  of  this  book. 

26. 

§  6246.    Form  of  Printed  Records — Arguments  and  Briefs. 

The  provisions  of  this  rule  are  identical  with  Rule  31  of  the  Supreme 
Court  of  the  United  States,  cited  at  §  6227  of  this  book. 

29. 

REHEARING. 

§  6247.  Petition  to  be  Presented  at  Term,  except  by  Leave — 
Must  be  Printed— What  it  shall  State— Certificate — 
Not  Granted  unless  a  Judge  who  Concurs  Desires  it. 

The  provisions  of  this  rule  are  identical  with  Rule  30  of  the  Supreme 
Court  of  the  United  States,  cited  at  §  6226  of  this  book. 

31. 

COSTS. 

§  6248.  On  Dismissal— On  Aflrmance— On  Reversal- Where 
United  States  a  Party — To  be  Inserted  in  Mandate- 
Fees  of  Clerk  to  be  Paid  before  Transcript  Trans- 
mitted. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed 
to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed  by  the 
parties. 

2.  In  all  cases  of  aflBrmance  of  any  judgment  or  decree  in  this  court, 
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costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court.  The  cost  of  the  transcript  of  the  record  from  the 
court  below  shall  be  taxable  in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party  ;  but  in  such  cases  no  costs  shall  be  allowed  in 
this  court  for  or  against  the  United  States. 

5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the  biU  of 
items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid  before 
a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme  Court. 

34. 

MODELS,  DIAGRAMS  AND  EXHIBITS  OF  MATERIAL. 

§  6249.    When  to  be  Deposited  with  Marshal— When  to  be  Taken 
Away. 

1.  Models,  diagrams  and  exhibits  of  material  forming  part  of  the 
evidence  taken  in  the  court  below,  in  any  case  pending  in  this  court  on  writ 
of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  of  this 
court  at  least  ten  days  before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams  and  exhibits  of  material  placed  in  the  custody 
of  the  marshal  for  the  inspection  of  the  court  on  the  hearing  of  a  case,  must 
be  taken  away  by  the  parties  within  one  month  after  the  case  is  decided. 
When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  the 
counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule  ; 
and,  if  the  articles  are  not  removed  within  a  reasonable  time  after  the 
notice  is  given,  he  shall  destroy  them,  or  make  such  other  disposition  of 
them  as  to  him  may  seem  best. 

§  6250.    Appeals    from  Circuit  Court  to   Circuit   Court  of  Ap- 
peals. 

(a)  The  appellant  presents  a  petition  for  an  appeal  ;  in 
this  he  states  his  assignments  of  error. 

(b)  The  appeal  is  allowed  and  security  fixed. 

(c)  The  bond  is  filed. 

(d)  A  citation  goes  out  citing  the  appellee  to  appear  in 
the  appellate  court.  The  service  of  this  is  generally  ac- 
cepted. 
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(e)  The  record  is  made  up  by  the  clerk  of  the  Circuit 
"Court,  and  it  is  sent  to  the  Circuit  Court  of  Appeals.  No 
certiorari  is  necessary. 

(/)  The  appellant  deposits  $25  with  the  clerk  of  the 
Circuit  Court,  and  the  appellant  pays  the  costs  of  certifying 
the  record. 

{g)  The  clerk  of  the  Circuit  Court  of  Appeals  prints 
the  record. 

§  6251.  Appeals  from  the  Circuit  Court  to  the  U.  S.  Supreme 
Court. 

These  cases  will,  under  the  Act  of  1891,  be  limited. 
The  directions  just  given  apply  here  save  that  in 
(e)  The  record  is  send  to  the  clerk  of  the  Supreme  Court 
at  Washington. 

(/)  He  prints  the  record. 

§  6252.  Form,  of  Appeal  from  the  Circuit  Court  to  the  Cir- 
cuit Court  of  Appeals— Assignm.eiits  of  Error  and 
Allowance  of  Appeal. 

In  the  Circuit  Couet  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

No.         .         Sessions,  189   . 

In  Equity. 

A.  B. 

V. 

C.  D. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States  in 
and  for  the  Eastern  District  of  Pennsylvania. 
'The  petition  of  ,  the  plaintiff  in  the  above  cause,  respectfully 

shows  : 

That  he  is  aggrieved  by  the  decree  entered  in  the  above  entitled  cause 
on  the  day  of  ,  and  prays  your  honorable  court  to  allow  an 

appeal  from  said  decree  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit,  the  petitioner  filing  herewith  the  following 

Assignments  of  Error. 

1.  The  learned  court  erred  in  finding  that  the  proof  of  mistake  was  not 
clear  and  satisfactory,  and  that  the  mistake  is  not  free  from  doubt  and  un- 
certainty. 

3.  The  learned  court  erred  in  not  granting  the  plaintiff  the  relief  prayed 

ior  in  the  bill. 

3.  The  learned  court  erred  in  not  decreeing  that  the  mistake  in  the  in- 
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strument  executed  (date)  be  corrected  and  the  said  instrument  re- 
formed in  accordance  with  the  prayer  of  said  bill. 

4.  The  learned  court  erred  in  decreeing  that  said  bill  be  dismissed 
with  costs, 

5.  The  learned  court  erred  in  not  entering  a  decree  in  favor  of  plain- 
tiff as  prayed  for. 

Pro  Plaintiff. 
(Date.) 
(No  affidavit  is  necessary.) 
And  now  (date),  appeal  allowed  and  security  to  be  entered  in  the  sum. 

of  $ 

(Signature  of  judge.) 

§  6253.  rorm  of  Appeal  from  the  Circuit  Court  to  the  Su- 
preme Court  of  the  United  States. 

The  preceding  form  can  be  used,  changing  the  prayer  so 
as  to  read  ' '  to  allow  an  appeal  from  said  decree  to  the  Su- 
preme Court  of  the  United  States." 

§  6254.  Form  of  Bond  sur  Appeal  from  the  Circuit  Court  to 
the  Circuit  Court  of  Appeals  or  from  Circuit 
Court  to  United  States  Supreme  Court. 

Know  all  men  by  these  presents,  That  we,  A.  B. ,  as  principal,  and  C.  D. 
and  E.  F.,  as  sureties,  are  held  and  firmly  bound  untoG.  H.,  in  the  full  and 
just  sum  of  to  be  paid  to  the  said  Q.  H. ,  his  certain  attorney,  exec- 

utors, administrators,   or  assigns  :  to  which  payment,  weU  and  truly- to  be 
made,  we  bind  oui-selves,  our  heirs,   executors  and  administrators,  jointly 
and  severally,  by  these  presents.  Sealed  with  our  seals  and  dated  this 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

ninety 

Whereas,  lately  at  a  session  of  the  Circuit  Court  of  the  United  States, 
in  and  for  the  District  of  in  a  suit  depending  in  said  court  be- 

tween A.  B.,  plaintiff,  and  G.  H.,  defendant,  a  decree  was  rendered  against 
the  said  A.  B.,  and  the  said  A.  B. ,  having  obtained  an  appeal  and  filed  a 
copy  thereof  in  the  clerk's  ofiice  of  the  said  court  to  reverse  a  decree  in  the 
aforesaid  suit,  and  a  citation  directed  to  the  said  G.  H.,  citing  and  admon- 
ishing him  to  be  and  appear  at  a  United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit,  to  be  holden  at  the  City  of  Philadelphia  (or  at  the  Supreme 
Court  at  Washington)  within  thirty  days. 

Now,    THE   CONDITION   OF  THE  ABOVE  OBLIGATION  IS  SUCH,   That   if   the 

said  A.  B.  shall  prosecute  his  appeal  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good,  then  the  above  obligation  to  be  void  j 
else  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in  presence  of — 

[SEAL.] 
[SEAL. 

Approved  by — 
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§  6256.  Form  of  Citation  to  be  Issued  by  Appellant  in  Ap- 
peals from  the  Circuit  Court  to  the  Circuit  Cotirt  of 
Appeals  or  to  the  TTnited  States  Supreme  Court. 

United  States  of  America,  ss.  ; 

The  President  op  the  United  States- 

To  ,  Greeting  : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  the  Supreme 
Court  of  the  United  States  (or  at  a  United  States  Circuit  Court  of  Appeals  for 
the  Tliird  Circuit),  to  be  holden  at  the  City  of  Washington  (or  Philadelphia) 
within  tliirty  days,  pursuant  to  an  appeal,  filed  in  the  clerk's  office  of  the 
Court  of  ,  wherein  is  appellant,   and  you  are  ap- 

pellee ,  to  show  cause,  if  any  there  be,  why  the  decree  rendered 

against  the  said  appellant,  as  in  the  said  appeal  mentioned,  should  not  be 
corrected,  and  why  speedy  justice  should  not  be  done  to  the  parties  in  that 
behalf. 

"Witness,  the  Honorable  ,  of  the  Court  of  the 

United  States  this  day  of  ,   in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ninety- 


On  this  day  of  ,  in.  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ninety-  ,  personally  appeared  before  me, 

the  subscriber,  and  makes  oath  that  he  delivered  a  true  copy  of  the. 

within  citation  to 

Sworn  to  and  subscribed  A.  D.,  18    . 


RULES  OF  THE  SUPERIOR  COURT  AS  TO 
APPEALS  AND  PAPER  BOOKS. 

These  Rules  were  announced  whilst  the  work  was  in 
press  : 

APPEALS  AND  ARGUMENTS. 


Whenever  an  appeal  shall  be  taken  to  this  Court,  due  notice  thereof,  in 
writing,  shall  be  forthwith  given  by  the  appellant  to  the  appellee  or  his 
counsel  of  record.  A  copy  of  said  notice,  with  proof  of  service  endorsed 
thereon,  shall  be  iiled  with  the  proper  prothonotary  of  this  Court,  at  which 
time  the  statutory  fee  shall  be  paid  to  him. 

In  aU  cases  in  which  an  appeal  shall  be  taken  and  perfected  in  accord- 
ance with  the  provisions  of  the  Act  of  General  Assembly  of  Pennsylvania, 
approved  June  34,  1895,  the  Court  below  shall  make  up  and  certify  the 
record  in  accordance  with  the  practice  which  now  obtains  in  cases  of 
appeal  to  the  Supreme  Court  of  Pennsylvania. 

The  prothonotary  or  clerk  of  any  Court  in  which  an  appeal  shall  be 
taken  and  perfected  shall  thereupon  forthwith  furnish  the  certificate 
required  by  the  said  Act,  and  in  addition  thereto  shall  further  certify  to  this 
Court  the  fact  that  an  appeal  has  been  taken,  the  date  when  taken,  by  whom 
taken,  the  title  of  the  case  and  the  names  of  all  the  parties  thereto  as  the 
same  appear  of  record  in  the  Court  below. 


In  all  cases  the  record  shall  be  filed  with  the  prothonotary  of  this  Court 
on  or  before  the  first  day  of  the  week  to  which  the  case  is  assigned  for 
argument ;  and  if  the  recoi'd  shall  not  be  filed  on  or  before  such  day  th& 
court  on  motion  of  any  party  interested  may  quash  the  appeal. 

RULE  vin. 

All  cases  appealed  to  this  Court  shall  be  placed  upon  the  docket  in  the 

order  in  which  the  certificate  of  the  respective  prothonotary  or  clerk  of 

the  Court  below,  that  the  appeal  has   been  taken  and  perfected,  shall  be 

received  by  the  prothonotary  of  this  Court.    AU  cases  shall  be  placed  upon 
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the  argument  list  for  the  county  from  which  thp  appeal  shall  be  taken  next 
succeeding  their  entry  upon  the  docket  and  in  the  order  in  which  they 
stand  thereon,  unless  advanced  or  transferred  by  the  special  order  of  the 
Court :  Provided,  that  no  case  shall  be  placed  on  the  argument  list  unless 
it  has  been  placed  on  the  docket  twenty  days  before  the  return  day :  Pro- 
vided also,  that  not  more  than  forty  cases  shall  be  placed  on  the  argument 
list  for  each  week  assigned  for  hearing  appeals  from  Philadelphia  and  Alle- 
gheny Counties  :  and  Provided  also,  that  unless  this  Court  shaU  specially 
order  otherwise,  appeals  from  sentences  upon  indictment  shall  be  return- 
able, and  be  set  down  for  argument  at  the  head  of  the  list  on  the  third 
Monday  (exclusive  of  the  day  of  taking  the  appeal')  following  the  taking  of 
the  appeal  at  the  place  where  this  Court  shall  then  be  in  session  ;  but  if 
this  Court  shall  not  be  in  session  at  that  time  then  the  same  shall  be  return- 
able, and  be  set  down  for  argument  as  aforesaid,  at  the  time  when  and  the 
place  where  the  Court  shall  next  be  in  session  ;  and  the  clerk  of  the  Court 
from  which  any  such  appeal  shall  be  taken,  shall  certify  the  record  to  the 
prothonotary  of  this  Court,  at  the  place  where  such  appeal  will  be  heard 
according  to  the  foregoing  provisions. 

RULE    IX. 

The  Court  will  call  the  cases  for  argument  in  the  order  in  which  they 
stand  on  the  printed  argument  list.  If  neither  party  be  present  or  ready 
to  proceed  with  the  argument,  the  case  shall  be  non-prossed,  unless  reason 
to  the  contrary  be  shown  to  the  satisfaction  of  the  Court. 

RULE  X. 

When  any  case  is  called  for  argument  should  either  party  fail  to  appear, 
on  proof  of  due  notice  of  the  taking  of  the  appeal  and  of  service  of  paper 
book  upon  such  party,  or  his  or  their  counsel  of  record,  in  accordance  with 
the  rules  of  this  Court,  the  Court  may  proceed  with  the  argument  ex  parte 
or  quash  the  appeal  or  affirm  the  judgment. 

RULE    XI. 

No  cause  shall  be  continued  when  reached  without  permission  of  the 
Court,  and  except  for  a  sufficient  cause.  Engagements  of  counsel  in  the 
lower  Courts  will  not  be  recognized  as  a  reason  for  the  continuance  or  post- 
ponement of  a  cause  except  when  they  are  actually  engaged  in  a  trial, 
which  has  been  commenced  in  a  previous  week,  and  is  unfinished. 

RULE  xn. 

In  all  appeals  in  criminal  cases  wherein  a  special  allocatur  is  required 
by  law  and  has  not  been  had,  the  prothonotary  is  instructed  by  this  Court 
to  forthwith  enter  "  writ  quashed,"  and  the  records  shall  be  returned  to 
the  Courts  from  whence  they  came. 
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EXJLE  xrn. 

In  all  cases  when  the  appeal  is  taken  from  any  order,  judgment,  or 
proceedings  in  relation  to  a  public  or  private  road,  this  Court  will  not  suifer 
the  merits  of  the  case  to  be  entered  into,  nor  reverse  the  order  of  the  Court 
of  Quarter  Sessions,  unless  for  some  irregularity  apparent  on  the  record, 
or  because  the  Court  below  have  exceeded  their  jurisdiction,  or  have  erred 
in  their  judgment  in  point  of  law. 


ASSIGNMENTS  OF  ERROR. 


RULE  xrv. 


In  all  cases  the  counsel  for  appellant  shall  specify  in  writing  the  par- 
ticular errors  w^hich  he  assigns,  and  file  the  same  with  the  prothonotary  of 
this  Court  on  or  before  the  first  day  of  the  week  to  which  the  case  is  as- 
signed for  argument,  and  on  failure  so  to  do  the  Court  may  quash  the 
appeal  or  affirm  the  judgment. 

RULE    XV. 

Each  error  relied  on  must  be  assigned  particularly,  and  by  itself.  If 
any  assignments  embrace  more  than  one  point,  or  refer  to  more  than  one 
bill  of  exceptions,  or  raise  more  than  one  distinct  question,  it  shall  be  con- 
sidered a  waiver  of  aU  the  errors  so  alleged.  Tliis  rule  does  not  apply  to 
cases  of  judgment  on  facts  agreed  upon  in  the  nature  of  a  special  verdict. 
In  such  cases  it  is  enough  to  say  that  the  judgment  is  erroneous  without 


RULE  XVI. 

When  the  error  assigned  is  to  the  charge  of  the  Court,  or  to  answers  to 
points  or  to  findings  of  fact  or  law,  the  part  of  the  charge  or  the  points  and 
answers  or  findings  referred  to  must  be  quoted  totidem  verbis  in  the  assign- 
ment. 

RULE  xvn. 

When  the  error  assigned  is  to  the  admission  or  rejection  of  evidence, 
the  assignments  must  quote  the  full  substance  of  the  bill  of  exceptions,  or 
copy  the  bill  in  immediate  connection  with  the  assignment.  When  the 
error  is  as  to  the  admission  or  rejection  of  a  writing,  a  full  copy  of  the 
writing  must  be  printed  in  the  paper  book.  Any  assignment  of  error  not 
according  to  this  and  the  last  rule  will  be  held  the  same  as  none. 
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PAPER  BOOKS. 
I.      GENERAL  PROVISIONS. 

RULE  xvm. 

Paper  books  shall  be  furnished  in  the  shape  and  size  of  a  common   • 
octavo  pamphlet,  on  ordinary  printing  paper.    All  paper  books  exceeding 
twenty  pages  in  length  shall  contain  a  full  and  complete  table  of  contents 
in  addition  to  the  index  upon  the  cover. 

RULE  XIX. 

In  all  cases  the  cover  of  paper  book,  whether  of  appellant  or  appellee, 
shall  contain : 

1.  The  title  of  the  case  in  the  Superior  Court. 

2.  The  term  and  number. 

3.  The  place  where  the  appeal  is  returnable. 

4.  The  county  in  which  the  appeal  is  taken. 

5.  The  title  of  the  Court  below. 

6.  The  words  "  Paper  Book  of  Appellant,"  or  as  the  case  may  be. 

7.  The  names  of  all  the  counsel  for  the  party  whose  book  it  is. 

8.  An  index. 

RULE  XX. 

The  history  of  the  case  must  contain  a  closely  condensed  statement  of 
all  the  facts  of  which  a  knowledge  may  be  necessary,  in  order  to  determine 
the  points  in  controversy  here  ;  and  the  want  of  such  a  statement  cannot 
be  supplied  by  reference  to  another  part  of  the  paper  book.  The  history  of 
the  case  must  not  contain  an  argument  or  any  portion  of  the  testimony. 

RULE  XXI. 

The  brief  of  the  argument  must  contain  a  clear  statement  of  the  points 
on  which  the  party  relies,  with  such  reasons  and  arguments  as  he  may  see 
proper  to  add,  together  with  all  the  authorities  which  he  thinks  pertinent. 
Where  the  error  assigned  is  to  the  finding  of  fact  by  an  auditor  or  master, 
the  printed  argument  shall  contain  a  synopsis  of  all  the  evidence  bearing 
upon  such  disputed  question  of  fact,  with  a  reference  to  the  page  or  pages 
of  the  paper  book  where  such  evidence  may  be  found  in  extenso. 

RULE  XXII. 

Where  an  authority  is  cited,  the  principle  intended  to  be  supported  by 
it  must  be  stated.  A  mere  reference  to  the  book  will  not  be  sufficient. 
Pennsylvania  Supreme  Court  cases  decided  since  the  commencement  of  the 
State  Reports  must  be  cited  by  the  volume  of  said  State  Reports.  The  de- 
cisions of  this  Court  must  be  cited  by  the  volume  of  the  Pennsylvania 
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Superior  Court  Reports.  Council  citing  decisions  of  this  Court,  or  of  the 
Supreme  Court  from  legal  periodicals,  shall  certify  at  the  end  of  their  briefs 
that  such  cases  are  not  reported  in  the  Superior  Court  Reports  or  in  the 
State  Reports.  In  the  absence  of  such  certificate  the  cases  will  not  be 
considered. 

RULE  xxin. 

The  paper  book  of  the  appellee  may,  if  he  chooses,  contain  no  more 
than  his  argument,  to  which  Rules  XXI.  and  XXII.  will  be  held  to  apply. 
But  he  may  make  it  to  embrace  counter-statement,  giving  such  version  of 
the  facts  as  he  asserts  to  be  the  true  one. 


n.      PAPER   BOOKS — SPECIAL    PROVISIONS. 
RULE    XXIV.  , 

In  all  cases  where  the  appeal  is  from  a  judgment  on  a  verdict  the  paper 
"book  of  the  plaintiff  in  error  shall  contain  the  following  matters,  in  the 
following  order : 

1.  The  names  of  all  the  parties  as  they  stood  on  the  record  of  the  Court 
below  at  the  time  of  the  trial,  and  the  form  of  the  action. 

2.  An  abstract  of  the  proceedings,  showing  the  issue,  and  how  it  was 
made. 

3.  The  verdict  of  the  jury  and  the  judgment  thereon. 

4.  A  history  of  the  case. 

5.  The  points,  if  any,  which  were  submitted  in  writing  to  the  Court 
below. 

6.  The  charge  of  the  Court. 

7.  The  assignments  of  error. 

8.  A  brief  of  the  argument  for  the  appellant. 

9.  An  appendix,  containing  the  evidence,  and,  if  necessary,  the  plead- 
ings in  full. 

RULE    XXV. 

Where  the  judgment  below  is  on  a  case  stated  in  the  nature  of  a  special 
verdict,  the  facts  as  agreed  on  by  the  parties,  the  opinion  of  the  Court,  and 
the  argument  of  counsel  will  be  sufficient. 

RULE    XXVI. 

In  all  cases  where  the  appeal  is  from  a  final  judgment  at  law  in  the 
■Common  Pleas,  not  founded  upon  a  verdict  or  on  a  case  stated,  the  paper 
book  of  the  appellant  shall  contain  : 

1.  The  names  of  aU  the  parties  as  they  stood  on  the  record  of  the  Court 
telow,  at  the  time  of  entry  of  the  judgment  and  the  form  of  the  action. 

2.  An  abstract  of  the  record  showing  the  exact  points  presented  for  the 
decision  of  the  Court  and  the  manner  in  which  the  same  were  presented. 
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3.  The  report  of  the  referee,  Or  the  findings  of  fact  and  law  by  the 
Judge  sitting  without  jury,  if  any. 

4.  The  judgment  of  the  Court. 

5.  The  opinion  filed,  if  any. 

6.  The  assignments  of  error. 

7.  The  argument  of  counsel. 

8.  An  appendix,  containing  the  record  in  full,  and  if  necessary  th& 
evidence  submitted  to  the  Court  below. 

RULE  XXVII. 

In  all  cases  where  the  appeal  is  from  a  proceeding  in  equity  or  from  a 
proceeding  in  the  nature  thereof  in  the  Court  of  Common  Pleas,  or  from 
the  Orphans'  Court,  the  arrangement  of  the  appellant's  paper  book  shall  be- 
as  follows  : 

1.  The  names  of  the  parties  and  the  nature  of  the  proceedings. 

3.  A  short  abstract  of  the  bill  or  petition  and  answer. 

3.  A  history  of  the  case. 

4.  The  requests  for  findings  of  fact  or  law  with  the  answers  thereto,, 
and  the  findings  of  the  Judge. 

5.  The  report  of  the  auditor,  referee,  or  master,  if  there  were  one. 

6.  The  exceptions  taken  to  the  report  in  the  Court  below. 

7.  The  opinion  of  the  Court  on  the  exceptions,  and  the  decree  made. 

8.  Assignments  of  error. 

9.  Argument  on  part  of  appellant. 

10.  Appendix  containing  such  documentary  or  other  evidence  as  may 
be  necessary. 

RULE    XXVIII. 

In  all  cases  where  the  appeal  is  from  proceedings  in  the  Court  of  Quar- 
ter Sessions  or  Oyer  and  Terminer,  and  not  provided  for  in  Rule  XXIV., 
the  paper  book  shall  contain  : 

1.  An  abstract  list  or  brief  of  all  the  petitions,  motions,  orders,  repoiis, 
exceptions,  etc.,  which  may  be  necessary  to  give  the  Court  here  a  full 
view  of  the  record  at  once  ;  and  this  in  the  precise  order  of  their  respective 
dates,  and  with  the  date  of  each  prefixed. 

3.  The  exceptions  which  were  overruled  or  sustained  by  the  final  order 
or  judgment  of  the  Court. 

8.  The  opinion  Of  the  Court,  if  it  were  filed  in  writing. 

4.  Assignments  of  error. 

5.  The  argument. 

6.  Appendix,  containing  the  record  in  fuU. 


:;:.    paper  books— service  of,  etc. 
rule  xxix. 
In  cases  originating  in  the  County  of  Philadelphia,  the  appellant  shall 
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serve  a  copy  of  his  paper  book  on  the  opposite  party,  or  his  attorney  of 
record,  at  least  ten  days  before  the  first  day  of  the  week  to  which  the  case 
is  assigned  for  argument ;  and  when  the  cause  is  called,  shaU  furnish  one 
copy  to  each  of  the  Judges,  and  file  nine  with  the  prothonotary — two  for 
the  reporter,  one  for  the  Law  Association  of  Philadelphia,  one  for  the 
weekly  notes  of  oases,  one  for  the  State  Library,  one  for  the  Legal 
Inlelligencer,  one  for  the  West  Publishing  Company,  one  for  the  Hirst  Free 
Law  Library,  and  one  to  be  filed  in  his  office.  The  appellee  shall  serve  a 
copy  of  his  paper  book  on  tlie  opposite  party  or  his  attorney  of  record,  at 
least  five  days  before  the  argument,  furnish  a  copy  to  each  Judge,  and  file 
nine  vrith  the  prothonotary  for  the  same  purpose  as  the  paper  books  of  the 
appellant. 

RULE    XXX. 

In  all  cases  except  those  originating  in  the  County  of  Philadelphia,  the 
appellant  shall  serve  a  copy  of  his  paper  book  on  the  opposite  party  or  his 
attorney  of  record,  at  least  twelve  days  before  the  day  appointed  for  hear- 
ing the  case  :  and  the  appellee  shall  serve  a  copy  of  his  paper  book  on  the 
opjposite  party  or  his  attorney  of  record,  at  least  five  days  before  the  time 
appointed  forbearing  as  aforesaid.  But  if  the  appeal  shall  have  been  taken 
thirty  days  or  more  before  the  day  assigned  for  the  hearing  as  aforesaid, 
the  paper  book  of  the  apisellant  shall  be  served  at  least  twenty  days,  and 
that  of  the  opposite  party  at  least  five  days,  before  the  day  assigned  for  the 
hearing  of  the  said  cause.  When  the  cause  is  called,  each  party  shall  fur- 
nish a  copy  of  his  paper  book  to  each  Judge,  and  file  nine  copies  with  the 
prothonotary,  one  of  which  is  to  remain  with  the  records,  two  to  be  deliv- 
ered to  the  reporter,  one  for  the  weekly  notes  of  cases,  one  for  the 
State  Library,  one  for  the  Law  Association  of  Philadelphia,  one  for  the 
Legal  Intelligencer,  one  for  the  West  Publishing  Company,  and  one  for  the 
Hirst  Free  Law  Library. 

KTJLE  XXXI. 

When  the  appellant  is  in  default  according  to  these  rules,  he  may  be 
non-suited  on  motion  ;  and  when  the  appellee  is  in  default  he  will  not  be 
heard  by  the  Court  except  on  the  request  of  his  adversary,  and  not  then  if 
his  negligence  has  been  gross. 

RULE  xxxn. 

When  paper  books  are  furnished  which  differ  in  any  material  respect 
from  those  here  prescribed,  the  parties  furnishing  them  shall  be  considered 
in  the  same  default  as  if  none  had  been  furnished,  and  on  a  proper  occasion 
the  Court  wiU,  of  its  own  motion,  non-suit  or  silence  the  defaulting  party, 
or  suppress  the  paper  book. 
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GENERAL  PROVISIONS. 


RULE    XXXIII. 

In  all  cases  where,  in  pursuance  of  the  judgment  of  this  Court,  a  cause 
goes  back  to  the  Court  below  for  further  proceedings,  it  shall  be  the  duty 
of  the  prothonotary  to  certify  aud  send  back  with  the  order,  decree  or  judg- 
ment, a  copy  of  the  opinion  of  the  Court  which  shall  have  been  filed. 

RULE    XXXIV. 

Every  judgment,  order  or  decree  of  this  Court  shall  be  noted  by  the 
prothonotary  on  the  minute-book  kept  at  the  place  where  the  Court  shall 
be  in  session,  at  the  time,  and  together  with  the  opinion  or  opinions  filed 
therewith,  be  forthwith  certified  and  transmitted  to,  and  entered  of  record 
by,  the  prothonotary  in  whose  oflace  the  appeal  was  entered. 

RULE  XXXV. 

Sec.  1.  In  all  cases  when  these  rules  do  not  apply  the  practice  of  thi& 
Court  shall  be  regulated  by  the  then  present  practice  of  the  Supreme  Court 
of  Pennsylvania,  so  far  as  the  same  may  be  reasonably  applied. 

Sec.  2.  These  rules  shall  take  effect  from  and  after  the  twenty-fourth 
day  of  July,  1895,  aud  shall  apply  to  all  appeals  heretofore  taken. 


INDEX. 

(The  references  are  to  the  Sections.) 


A. 

Abatement— 

Section 

of  injunction  does  not  result  from  death 5710 

of  a  building  or  track  erected  or  located  pending  proceed- 
ings       8089 

See  Amendment. 
Bill  of  Revivok. 
Bbvivor. 
Scire  Facias. 
Supplemental  Bill. 

Abattoir— 

when  equity  will  enjoin  erection  of 5677 

Absentees 

an  alien  enemy  or  a  person  residing  in  an  enemy's  country 

without  license  from  U.  S.  cannot  sue 5301 

but  other  absentees  can  sue,  subject  to  an  order  for  security 

for  costs 5301 

security  will  be  ordered  if  the  fact  be  established 5801 

temporary  absence  will  not  subject  the  person  to  the  order 

for  security 5302^ 

when  the  right  to  security  for  costs  will  be  regarded  as 

waived  5302,  5303 

the  order  may  be  made  when  the  case  is  at  issue 5303 

but  not  to  delay  the  cause 5303 

when  the  order  will  generally  be  made 5304 

when  security  will  not  be  ordered 5305 
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Absentees — Continued. 

Section 

United  States  rule  as  to  security  for  costs 5305 

Philadelphia  rule  as  to  security  for  costs 5305 

courts  of  equity  follow  the  rule  at  law  as  to  security  for 

costs 5305 

-A.eeident — 

jurisdiction 5040,  5042 

definition 5413 

when  equity  does  not  relieve  from  accident 5414 

laches  ormisconduct 5414 

adequate  remedy  at  law 5414 

lost  bonds 5414 

lost  notes  and  lost  deeds 5414 

where  there  is  a  positive  contract 5414 

where  the  agreement  provides  for  an  act  during  a  certain 

life 5414 

where  the  plaintiff  has  not  a  clear  and  vested  right  5414 

when  equity  relieves  from  accident 5415 

penalties  in  bonds  and  mortgages 5415 

where  loss  results  from  acts  beyond  the  party's  control,  or 

acts  performed  by  him  in  good  faith 5415 

defective  execution  of  a  private  power 5415 

failure  of  trust 5415 

omission  to  indorse  negotiable  paper 5415 

where  a  party  has  been  defeated  in  a  suit  at  law  in  no  way 

chargeable  to  him 5415 

cases  of  forfeiture 5415 

directions  for  drawing  biU  for  relief  from  accident 5455 

form  of  biU  in  a  case  of  accident    5456 

Account — 

jurisdiction 5040,  5041,  5043 

between  tenants  in  common  of  mines 5060 

before  master 5264 

in  bills  for  account,  aU  interested  must  be  plaintiffs  or  defend- 
ants   5341,  5373 

bill  for  account  of  oil  taken  from  wife's  land  to  be  filed  in 

name  of  husband  and  wife 5373 

;aiid  in  the  county  where  land  lies 5873 
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Acoovunt— Continued. 

Section 
where  trustee  liable  to  account  to  three  jointly,  a  bill  by  one 

was  dismissed 5373 

all  persons  interested  should  be  made  parties  to  bill  for  account.  5373 
in  biU  for  account,  plaintiff  need  not  offer  to  pay  balance  if 

found  against  him 5370 

bill  to  open  settled  account  must  specify  errors 5388 

jurisdiction 539I 

if  account  stated,  errors  must  be  specified 5391 

wliat  partnership  bill  must  pray 5391 

tlie  bill  will  not  lie,  where  accomits  not  mutual 5391 

who  may  file  bill  for  an  account 5392 

a  principal  may  demand  account  from  agent 5392 

bailor  may  require  account  from  bailee 5393 

widow  may  maintain  bill  for  account 5392 

a  cestui  que  trust  may  require  account 5393 

a  partner  may  compel  account  from  copartner 5393 

a  surety  may  be  required  to  accoimt  for  assets  in  his  hands. . .  5393 

an  executor  who  sells  real  estate  must  account 5393 

a  tenant  in  common  can  require  account  from  co-tenant 5893 

where  question  of  title  involved,  tenant  in  common  cannot  re- 
quire account 5393 

when  bUl  for  an  account  will  lie 5394 

when  stockholder  can  claim  account 5394,  5395 

when  surviving  partner  can  compel  account 5394 

when  devisee  required  to  account  by  oo-devisees 5394 

w^hen  account  required  for  fraudulent  appropriation  of  trust 

funds 5394 

when  bill  for  an  account  will  not  lie 5395 

acquiescence  is  a  bar 5395 

when  a  new  tenant  recognized 5395 

owners  in  common  in  a  patent 5395 

purchasers  not  liable  for  improvements  existing  when  land 

purchased 53!ir> 

on  appeal  the  evidence  is  a  necessary  part  of  record 5395 

a  guardian  cannot  be  compelled  to  account  in  equity 5oi>5 

bill  for  account  will  not  lie  for  breach  of  contract SSii") 

arbitration  clauses  in  partnersliip  agreements 539i-> 

a  person  must  be  designated  as  arbitrator  to  oust  equity.. 5396,  53fi7 
a  submission  without  an  award  is  not  a  bar 5397 
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Account — Continued. 

SecttoQ 

waiver  of  exceptions  on  appeal 5397 

exclusion  by  a  partner  of  his  copartner 5398 

when  partnership  dissolved  and  receiver  appointed 5399 

what  bill  for  account  should  contain 5400 

form  of  bill  for  partnership  account,  for  dissolution  and  a  re- 
ceiver    5401 

when  certificate  of  counsel  needed  to  bills  of  account 5403 

affidavit  to  bill  for  account 5408 

ex  parte  motion  for  injunction  and  receiver 5404 

special  affidaviton  ex  parte  motion 5405 

form  of  bill  for  account  against  a  partner  on  a  parol  contract.  5406- 
form  of  bill  by  partner  for  an  account,  to  set  aside  award,  etc.  5407 

if  liability  to  account  denied 5408 

interlocutory  decree 5408 

hearing  and  practice  in  cases  of  accounts 5409 

unliquidated  assets 5410 

where  bill  filed  pending  suit  at  law 5411 

appeal  from  final  decree 5413 

appeal  from  interlocutory  decree 5412,  6147 

defendant  admitting  liability  to  account  cannot  appeal  from 

decree  in  an  interpleader  suit 5413 

may  be  required  in  injunction  cases  and  damages  awarded. . .  5453 
form  of  bill  for  account  in  patent  cases 5658 

when  advertisement  of  account  is  a  sufficient  answer  to  bill 

of  review 5873 

when  guardian's  account  cannot  be  overhauled  by  biU  of  re- 
view   5873 

may  be  reviewed  on  bill  of  review  where  there  is  frand,  mis- 
take, concealment,  etc 5874,  5875 

in  partnership  cases  there  should  be  settled  the  amount  due 

the  plaintiff  and  the  account  between  defendants 6037 

See  Appeals. 
Partners. 
Trustees. 


Accountant — 

when  cause  is  not  referred,  court  may  secure  assistance  of 
accountant — costs Til  7". 
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Account  Render- 
Section 
production  of  documents 6000 

Acknowledgment — 

jurisdiction  to  reform  acknowledgments 5081 

AcqTiiesqgnee — 

operates  against  motion  for  injunction 5628 

Adjudication — 

opening  of.    See  Bills  of  Eeview". 

Administrators.     See  Executors. 

Adverse  Party — 

order  of  court  must  be  secured  to  examine 6017 

Advertisement — 

of  account  when  a  sufficient  answer  to  a  biU  of  review 5873 

See  Publication. 

Affidavit — 

to  bill  of  discovery  in  aid  of  an  execution 5047,  5050 

to  demurrer 5116,  5858,  5950 

to  answer 5126,  5245,  5963 

to  be  in  the  first  person  and  divided  into  paragraphs 5144 

to  petition  for  rehearing 5170 

of  service  of  subpoena 5202 

to  biU  against  corporation 5279,  5314 

affirmation  in  lieu  of  oath  in  U.  S.  courts 5275 

to  bill  for  account 5403 

on  ex  parte  motion  for  injunction  and  receiver 5405 

to  bill  for  relief  in  cases  of  lost  bonds,  notes  or  deeds  re- 
quired   5414 

to  bill  of  discovery  in  cases  of  lost  bonds  not  required 5414 

to  answer  may  be  waived 5456 

to  injunction  bill  requisite 5630 

injunction — affidavit  on  ex  parte  application 56.33 

form  of  affidavit  for  special  injunction  and  for  appointment 

of  a  receiver  in  a  partnership  case 5633 

of  service  of  injunction 5686 

56 
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AtB.davit— Continued. 

Section. 

in  injunction  cases  save  on  ex  parte  motion  is  forbidden 5639 

to  copyright  bill  required 5659,  5660 

denying  collusion  required  in  interpleader  cases 

5864,  5865,  5871,  5944 

to  cross-bill,  when  required 5894,  5896 

to  petition  on  amendment  after  answer 5901,  5904,  5908 

required  to  biU  to  perpetuate  testimony 5944 

of  service  of  bill 6047 

on  appeal  to  Supreme  Court 6151,  6163 

Afflrmation — 

may  be  taken  in  lieu  of  oath 5375 

Agent — 

may  compel  his  principal  and  another  claimant  to  interplead.  5862 
See  Principal. 

Agreement — 

as  to  dismissing  suit 5113 

in  restraint  of  trade — when  breach  enjoined 5666 

containing  negative  covenants— when  injunction  issues  to  re- 
strain breaches 5669,  5683 

when  negative  covenant  imported  into  an  affirmative  covenant 

and  breach  enjoined 5669,  5683 

by  tenant  as  to  keeping  a  farm — breach  may  be  enjoined 5670 

of  counsel  that  master's  report  in  partition  shall  be  absolutely 

confirmed 5837,  5828 

See  CONTBACTS. 

Specific  Performance. 
Alias  Order  of  Sale— 

in  partition 5829 

Alley-way — 

when  encroachment  enjoined 5687 

Amended  Bill — 

when  whole  bill  as  amended  must  be  printed 5215,  5217 

Amendm.ents— 

when  allowed — practice 5079 

to  be  printed  on  one  side  only 5098,  5903 
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Amendments— Confintted. 

Section 
to  biU  where  demurrer  aUowed 5120,  5223,  6051,  6053 

to  answers  to  which  exceptions  have  been  filed  for  insuffi- 
ciency   5138 

of  bill  after  answer  filed — practice 5133,  5134,  5216 

to  bill  before  answer  filed — practice 5133,  5315 

to  bUl  after  replication  filed— practice 5134,  5316 

when  filed— service 5098,  5135,  5188,  5317 

demurrer  or  answer  to  amendments 5136,  5946 

to  answer  before  replication — after  replication— practice 

5137,  5333,  5245,  5973,  5975 
take  the  place  of  bill  of  revivor  and  supplemental  bill  under 

State  practice 5138,  5903 

to  tlie  Equity  Rules 5173 

costs 5315,  5316,  5900,  5901,  5903,  5904,  6111 

when  birth  or  death  after  suit  brought  new  party  to  be  brought 

in  by  amendment  or  supplemental  bill 5373,  5373 

partition — bill  may  be  amended  by  adding  prayer  for  general 

relief  5780 

to  interpleader  bill  to  bring  in  a  new  party 5867 

kinds  of  amendments 5897 

history  of  amendments 5898 

Penna.  statute  in  equity 5899 

Equity  Rules  in  U.  S.  courts 5900 

Penna.  Equity  Rules 5903 

amendments  of  course 5900,  5901,  5904 

-amendments  by  leave  of  court 5901,  5903 

amendment  before  answer 5900,  5903 

amendments  after  answer 5901,  5902 

amending  bill  defective  for  want  of  proper  parties 5901 

service  of  copies 5900,  5901,  5902,  5903 

when  notice  required 5900,  5901,  5903 

when  amendments  permitted  where  demurrer  allowed... 5901,  5903 

when  amendments  must  be  filed 5901,  5903 

practice  as  to  amendments 5900,  5901,  5903,  5903 

when  amendments  to  bill  allowed 5904 

statute  of  limitations  not  a  bar  where  there  is  no  new  cause  of 

action 5904 

new  parties  may  be  joined  by  amendment 5904 

amendment  of  names 5897,  5900,  5904 
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Amendments — Continued. 

Section 

amendment  of  prayers 5904 

amending  bill  of  discovery  into  bill  for  relief  5904 

when  amendments  will  not  be  allowed 5905,  5906- 

when  it  is  too  late  to  amend  bill 5906 

amendments  are  in  discretion  of  court 5907 

when  affidavit  to  petition  required 5901,  5903,  5904,  5908 

form  of  amendment  to  bill 5909 

amendment  of  answer 5910 

when  amendments  to  answer  not  allowed  5911 

effect  of  amendment 5913 

amendment  is  a  waiver  of  exceptions  to  answer 5913 

answer  to  amendments  of  bill 5913 

amendment  to  injunction  bill  kills  injunctions  unless  saved 

by  order  of  court 5913 

when  demurrer  may  be  amended 5913 

amendment  of  master's  reports 5914 

amendment  of  decrees 5914 

when  decree  may  be  amended  even  after  affirmance  by  Su- 
preme Court 5914 

after  payment,   decree  cannot  be  amended  so  as  to  create 

further  liability 5914 

form  of  amendment  to  answer 5915 

form  of  amendment  to  master's  report  or  to  decree 5916 

bill  may  be  dismissed  if  not  amended  within  the  time  allowed.  5945 
amendment  by  striking  out  averments  which  raised  objection 

for  want  of  parties 5960 

when  amendment  not  allowed  to  bill  for  want  of  parties 5961 

of  replication 5993 

Answers- 
amendment  may  be  made 5079 

when  defendant  need  not  answer 5103,  5340,  5360 

decree  pro  confesso  may  be  entered  if  order  to  answer  not 

complied  with 5113 

attachment  may  issue  to  compel  answer 5113 

decree  pro  confesso  cannot  be  set  aside  unless  defendant  un- 
dertake to  file  his  answer  and  to  submit  to  terms 5114 

defendant  may  demur  to  part  of  bill  and  answer  as  to  the 

residue 5115 
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Answers — Continued. 

Section 
if  demurrer  overruled,  defendant  may  be  assigned  to  answer, 

and  in  default  of  answer  decree  pro  confesso  may  be  en- 
tered  5121,  5231 

defendant  must  answer  all  the  material  allegations  of  bill. .  . .  5122 

requirements  and  frame  of  answer 5132,  5235,  5236 

but  he  may  protect  himself  from  answering  all  when  he  can 

demur  to  part 5122 

interi-ogatories  must  be  filed  separate  from  bill 5133 

defendant  may  file  interrogatories  after  he  has  answered 5133 

may  be  filed  by  either  party  before  taking  of  testimony  is  begun  5123 
by  special  order  and  on  notice,  may  be  filed  after  testimony 

has  been  taken 5133 

interrogatories  shall  be  divided  and  numbered 5123 

where  there  is  more  than  one  defendant,  the  interrogatories 

each  is  to  answer  shall  be  specified  by  a  note 5123 

copy  of  interrogatories  shall  be  served  on  each  party  or  his 

counsel  with  order  of  course  to  answer  in  ten  days 5133 

if  any  interrogatory  not  answered  an  attachment  may  be  asked.  5123 
interrogatory  or  part  of  it  need  not  be  answered  when  a  de- 
murrer would  be  a  protection 5124 

the  matter  may  be  set  down  on  forty-eight  hours'  notice  as  on 

an  exception  to  answers  for  insufficiency 5124 

but  where  interrogatories  are  not  fully  answered  and  no  reason 
is  given  for  the  omission,  the  objection  must  be  pointed 

out  by  exception. 5134 

exceptions  to  insufficient  answers  must  be  filed  and  served  at 

least  ten  days  before  the  hearing  of  the  exception 5134 

plaintiEE  may  file  replication  and  defendant  may  require  plain- 
tiff to  file  replication  and  may  take  testimony  without 

waiver  of  exceptions  to  answers 5134 

copies  of  answer  to  the  original  bill  shall  be  served  on  new 

parties  in  a  cross-bUl 5135 

affidavit  to  answer 5126,  5345 

answer  in  State  practice  may  be  sworn  to  before  any  person 
authorized  under  the  laws  or  usages  of  the  State,  or  of  any 

other  county  where  the  oath  is  taken 5126 

exceptions  to  answers  to  interrogatories  must  be  filed  in  twenty 

days  after  service  of  copy  of  answers 5137 

exceptions  to  answers  must  be  printed 5138 
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Answers — Continued. 

Seotiom 
if  defendant  do  not  file  an  amended  answer  in  ten  days  plain- 
tiff may  set  down  exceptions  for  hearing 512& 

if  tie  do  not  set  down  exceptions  for  hearing  by  the  next  rule- 
day  the  exceptions  shall  be  deemed  abandoned 5128 

time  for  filing  exceptions  or  an  amended  answer  may  be  en- 
larged   5128 

expense  of  printing  such  exceptions  as  are  sustained  shall  be 

allowed  as  costs  to  be  recovered  immediately 5128 

if  exceptions  allowed,  defendant  to  answer  fully  in  ten  days. . .  5129 
if  defendant  do  not  so  answer,  decree  pro  confesso  may  be 

entered  or  an  attachment  issued 5129 

exceptions  to  answer  for  scandal  or  impertinence  must  be  in 
writing,  must  be  specific,  signed  by  counsel,  and  filed 
within  ten  days.     They  may  be  set  down  for  hearing  by 

either  party  on  forty-eight  hours'  notice 5130 

if  amendment  to  bill  is  filed  after  answer  filed  and  vary  the 
case,  defendant  may  demur  as  if  no  answer  had  been  filed, 
and  the  original  answer  shall  not  be  used,  except  as  ad- 
mission of  facts 5136 

answers  may  be  amended  as  of  course  in  any  matter  of  form 
before  replication,  but  after  replication  or  after  cause 
set  down  for  hearing,  there  must  be  a  motion,  cause 

shown  and  leave  of  court 5187 

all  issues  of  fact  must  be  made  by  answer 5173 

form  of  order  to  appear  and  answer  in  fifteen  daj'S 518& 

when  answer  filed  in  State  court 5186 

when  answer  filed  in  United  States  courts 5205 

may  cover  part  of  matter  covered  by  plea  or  demurrer 5223 

United  States  Rules  as  to  answers 5225-5243 

frame  of  answer  in  United  States  court 5225 

discovery 5326 

interrogatories  waiving  answer  under  oath 5227 

if  oath  waived  answer  not  evidence  for  defendant  unless  cause 

set  down  on  bill  and  answer 5228 

note  as  to  answering  interrogatories  in  United  States  court. ...  5229' 

frame  of  introduction  to  interrogatories 5230 

when  defendant  may  decline  answering  interrogatories 5231 

when  plainiff  may  amend  bill— when  answer  required  to 

amended  bill  in  United  States  court 5232; 
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Section 
parties  to  bills — non-residents 5333 

numerous 5234 

cestuis  que  trustent 5235 

heirs 5236 

joint  and  several  claims 5237 

objection  to  bill  for  want  of  parties 5288 

when  defendant  need  not  appear  and  answer 5239 

United  States  Rules  as  to  answers 5244^5250 

affidavit  to  answer 5244 

amendments  to  answer 5245 

exceptions  to  answers 5246,  5248,  5249 

separate  answers  in  same  suit — costs 5247,  5250 

exceptions  to  answer — when  argued 5248 

if  exceptions  allowed 5249 

when  full  answer  to  be  filed — attachment 5249 

if  exceptions  overruled — costs 5250 

to  cross-bill — when  it  must  be  filed 5257 

as  to  notice  to  file  answer 5282 

must  be  served  in  twenty  days 5282 

aU  solicitors  must  be  served 5283 

to  bill  of  discovery  can  be  used  as  admission  of  party  making  it.  5463 
to  bill  of  discovery  relating  to  fraud  under  warrant  of  an-est 
act,  or  under  penal  act  of  1860,  not  to  be  used  in  any  other 
proceeding    against    party    making    it,    or   in    criminal 

case 5467,  5468 

defendant's  answer  to  bill  of  discovery  may  defeat  plaintiff's 

right 5469 

to  bill  of  discovery 5474 

nature  of  answer  required  to  bill  to  perpetuate  testimony. . .    .  5537 
in  bill  to  perpetuate  testimony  voluntary  answer  denying  plain- 
tiff's right  enables  either  party  to  examine  witnesses  as  to 

issue 5589 

in  injunction  cases  5639,  5641 

when  filed  in  injunction  cases 5708 

in  partition  cases 5788,  5791 

to  bill  quia  timet 5857 

in  interpleader  case 5867 

to  cross-bill 5898,  5895 

when  it  may  be  amended 5905-5910,  5911 
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Section 

to  bill  of  revivor 5933 

demurrer  is  never  filed  to  answer 5939-5944 

objecting  to  want  of  parties 5967,  6056 

definition 5962 

frame  of  answer 5963,  5967 

affidavit  required 5963 

when  oath  waived — effect 5963,  5973 

corporation  answers  under  seal 5963 

in  bills  of  discovery,  officers  answer  under  oath 5963 

who  may  administer  oath  under  the  State  Equity  Rules 5963 

who  may  administer  oath  under  the  United  States  Equity  Eules.  5963 

when  supplemental  answer  may  be  filed 5964 

when  answer  must  be  filed 5965 

how  filing  answer  may  be  enforced 5965,  5978 

entering  decree  pro  confesso  for  want  of  an  answer 5965 

no  rule  to  answer  necessary 5965 

when  answer  may  be  filed  on  demurrer  or  plea  being  over- 
ruled   5965 

requirements  of  answer 5968 

to  bill  of  discovery 5968,  5970 

to  interrogatories  sur  bill  of  discovery 5968 

to  cross-bill 5968,  5970 

exhibits  to  answer 5968 

who  may  intervene 5969 

effect  of  answer  denying  averments  in  bill 5970 

effect  of  denial  on  information  and  belief 5970 

effect  of  answer  averring  new  matter 5970 

answer  setting  up  parol  variation  of  a  written  contract 5970 

when  answer  reponsive  to  the  bill 5970 

to  bill  of  review 5970 

may  insist  on  any  matter  as  if  it  had  been  pleaded 5971 

setting  up  Us  pendens 5971 

when  plaintiff  bound  to  elect  between  penduig  suit  at  law  or 

in  equity 5971 

amendments  to  answer 5978 

when  leave  to  amend  must  be  granted — notice 5973 

when  defendant  may  decline  to  answer  interrogatories 5974 

exceptions  to  answers  to  interrogatories 5974 

to  amendments  to  bill 5975 


INDEX.  889 

Answers — Continued. 
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exceptions  to  answer — when  filed 5976,  5978 

form  of  exceptions  to  insufficient  answers 5976 

practice  when  exceptions  filed 5978 

when  time  for  filing  amended  answer  may  be  extended 5978 

as  to  filing  amended  answer 5978 

when  decree  j3)-o  confesso  entered  for  want  of  an  answer 5978 

exceptions  for  scandal  or  inpertinence 5979 

form  of  exceptions  to  answer  for  scandal  and  impertinence. ..  5980 

answer  must  be  printed 5981 

service  of  answer 5983 

argument  on  bill  and  answer. ...  5983,  5988,  5992,  5993,  6057,  6058 

costs 5978 

if  no  replication  filed,  answer  taken  as  true 5984 

form  of  answer  by  general  denial 5985 

form  of  answer  insisting  on  a  matter  of  defense  as  if  it  had 

been  pleaded 5986 

Appeals— 

to  Supreme  Court — how  to  be  taken 5045 

in  cases  of  account  between  tenants  in  common  of  mines 5060 

in  injunction  cases 5070 

general  provisions 5071,  5072,  5073,  5074,  5075,  5076,  5077 

from  decree  directing  payment  of  money 5072 

from  a  decree  directing  assignment  or  dehvery  of  securities, 

documents,  chattels,  etc 5073 

from  decree  directing  execution  of  a  conveyance  or  other  in- 
strument   5074 

perishable  property  may  be  sold 5076 

statement  of  errors  to  be  filed  in  lower  court 5184 

in  injunction  cases  in  United  States  court  may  be  allowed  to 

operate  as  a  supersedeas 5377 

statement  of  pleadings  and  testimony  may  be  filed 5289 

in  cases  of  account,  the  testimony  is  a  necessary  pa.rt  of  the 

record 5395 

"waiver  of,  in  arbitration  causes 5397 

in  cases  of  account 5395-5412 

where  the  proper  remedy  is  by  appeal,  equity  will  not  enjoin.  5647 

in  cases  of  applications  to  open  judgments 5648 

from  interlocutory  decree  granting  special  injunction 5713 
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Section 

from  interlocutory  decree  refusing  special  injunction 5714 

record  in  injunction  cases 5715 

hearing  in  injunction  cases 5715 

when  a  supersedeas  in  injunction  cases 5716 

when  certified  to  another  district  in  injunction  cases 5716 

appellant  shall  file  in  lower  court  with  notice  of  appeal  a  state- 
ment of  errors — no  other  errors  except  by  leave  shall  be 

assigned 5716 

when  leave  granted  to  proceed  with  part  of  decree  notwith- 
standing appeal 5716 

from  interlocutory  decree  in  partition 5808 

Supreme  Court  will  not  review  reasonableness  of  counsel  fee  in 

partition 5833 

in  cases  where  demurrers  sustained 5959 

will  be  quashed  where  parties  agreed  not  to  appeal 6036 

the  Supreme  Court  wiU  not  review  the  reasonableness  of  mas- 
ter's fees 6038 

distinction  between  petition  for  rehearing  and  appeal 6099 

from  decree  dismissing  petition  for  rehearing 6106 

Supreme  Court  wiU  not  review  question  of  costs,  raised  there 

for  the  first  time 6114 

definition 6146 

the  Penna.  statutes 6146,  6148 

from  interlocutory  decree  ordering  an  account 6147 

when  appeal  from  final  decree 6148 

when  appeal  from  interlocutory  decree 6148 

afi&davit  on  appeal 6148,  6151 

when  security  on  appeal  required 6148 

when  perishable  property  must  be  sold 6148 

an  appeal  in  injunction  cases  not  a  supersedeas 6148,  6178 

appeal  from  a  decree  for  delivery  of  securities 6148 

appeal  from  an  order  directing  a  conveyance 6148 

appeal  from  a  decree  directing  sale  of  real  estate  or  delivery 

of  possession 6148 

in  injunction  cases  the  Supreme  Court  does  not  file  an  opinion 

but  enters  a  formal  order 6148 

what  is  a  final  decree 6149 

practice  on  appeal 6149,  6163 

form  of  appeal 6149,  6150 
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when  security  on  appeal  a  supersedeas 6148,  6152,  6177 

waiver  of  right  to  appeal 6153 

time  within  which  appeal  must  be  entered 6154 

State  rules  as  to  appeals 6155 

certiorari  necessary  to  bring  up  record 6156,  6182 

filing  specification  of  errors 6157 

when  record  must  be  returned 6158 

if  appellee  do  not  appear  when  case  called 6159 

if  appellant  do  not  bring  up  record 6160 

when  the  prothonotary  shall  send  back  copy  of  opinion  with 

record 6160 

paper  books  in  Supreme  Court 6160,  6166 

service  of  paper  books 6161 

statement  of  errors  to  be  filed  in  lower  court 6163 

general  rules  as  to  appeal — practice 6163 

rules  as  to  assigning  error  in  the  Supreme  Court 6164 

the  assignment  should    be    single  and  specified    particu- 
larly   6164 

an  assignment  of  error  to  the  refusal  of  lower  court  to  hear 

oral  testimony 6164 

form  of  assignments  of  error  in  the  Supreme  Court 6165 

as  to  printing  record 6166 

requisites  of  paper  book  of  appellant 6167,  6168 

docket  entries 6168 

history  of  case 6169 

argument 6170 

citations — certificate 6172 

evidence  should  appear  in  record 6173 

index  and  printed  cover 6176 

requisites  of  paper  book  of  appellee 6171,  6172 

as  to  printing  evidence 6173,  6174 

as  to  printing  letters,  receipts,  records 6174 

when  appellant  or  appellee  in  default  in  complying  with  rules.  6175 

when  court  wOl  suppress  paper  book 6175,  6176 

size  and  shape  of  paper  book 6176 

when  index  required 6176 

printed  cover  required 6176 

practice  as  to  hearing  appeals  in  injunction  cases 6178 

when  an  appeal  does  not  lie 6179- 
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where  an  appeal  operates  as  a  supersedeas  the  status  of  the 

parties  before  and  after  decree  can  be  preserved 6180 

appeals  from  orders  as  to  costs 6181 

procedure  and  method  of  business 6183 

motions  for  admission 6183 

calling  general  argumentlist 6182 

motion  to  quash 6183 

when  court  enters  non-pros 6183 

as  to  postponing  cases  for  good  cause 6183 

application  for  more  than  an  hour 6183 

ordering  case  on  short  list 6183 

when  special  days  assigned 6183 

rules  to  show  cause  whv  non-pros,    should  not  be  taken 

off : " 6183 

rules  to  show  cause  why  costs  should  not  be  allowed  under 

act  of  1874 6183 

submitting  paper  books  without  argument  not  permitted.  6188 

appeals  from  decrees  pro  forma  condemned 6183 

motion  to  advance  a  cause • .     6183 

motion  to  certify  a  record 6183 

motion  to  hear  an  appeal  in  another  district 6183 

motion  to  quash  appeal 6183 

motion  to  dismiss 6183 

who  will  be  heard  on  appeal 6183 

when  decree  will  be  reversed 6183 

a  biU  may  be  dismissed  without  prejudice 6183 

remittitur — practice — effect 6184 

when  Supreme  Court  may  issue  execution 6184 

when  the  Supreme  Court  may  award  costs  under  the  Act  of 

1774 6184 

re-argument — reason  for  and  effect  of — practice 6185,  6186 

form  of  petition  for  re-argument 6186 

SuPEEiOK  Court— 

consists  of  seven  judges 6187 

how  judges  appointed — how  elected — how  commissioned.  6187 

term  of  office  of  judges 6187 

compensation 6199 

four  judges  shall  constitute  a  quorum 6187 

places  of  meeting  of  court 6187,  6200 
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Section 
court  to  establish  rules    6187    6193 

court  to  appoint  crier,  tipstaves,  etc 6187 

how  supplies  furnished 6187 

prothouotaries— how  appointed— services— compensation.  6187 

no  State  taxes  on  appeals 6187 

process 6188 

enforcing  order  or  decree 6188 

return  days 6188 

reporting  decisions — how  publislied 6189 

duties  and  salary  of  State  reporter 6189 

no  original  jurisdiction  except  in  habeas  corpus  proceed- 
ings   6190 

when  the  court  has  appellate  jurisdiction 6190' 

proceedings  in  the  Court  of  Quarter  Sessions  except 

cases  involving  right  to  public  office 6190 

appeals  from  sentence  upon   an   indictment  must  be 

allowed — bond — supersedeas 6190 

proceedings  in  Court  of  Oyer  and  Terminer,  except 

cases  of  felonious  homicide 6190 

appeal  from  Oyer  and  Terminer  shall  be  of  right  but 

not  a  supersedeas  unless  appeal  allowed — bond. . .  6190 
all  actions,  claims  or  disputes  in  law   or   equity  in 
Common  Pleas  when  the  value  of  the  real  or  per- 
sonal property  in  controversy  exclusive  of  costs  is 

not  greater  than  one  thousand  dollars 6190 

no  appeal  in  cases  where  the  Attorney-General  a  party.  6190 
no  appeal  in  cases  involving  the  right  to  a  public 

office 6190 

in  actions  of  tort,  the  amount  of  the  judgment 
controls  except  when  judgment  is  for  defendant, 
when  the  amount  in  controversy  shall  be  deter- 
mined from  damages  claimed  in  statement 6190 

in  actions  of  ejectment  trial  judge  shall  certify 
whether  property  valued  at  less  or  more  than  one 

thousand  dollars 6190 

all  claims  or  proceedings  in  the  Orphans'  Court  except 
where  Attorney-General  is  a  party,  where  the 
amount  involved  exclusive  of  costs  is  not  greater 
than  one  thousand  dollars 6190 
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Section 

in  all  cases,  civil  or  criminal,  at  law  or  in  equity  or 
in    Orphans'   Court,  where  the  parties   or  their 
attorneys  agree  that  case  may  be  heard  ia  Superior 
Court  though  case  appealable  to  Supreme  Court.  6190 
when  case  appealed  from  Superior  Court  to  Supreme  Court. . . .  C191 

when  jurisdiction  of  Superior  Court  in  issue 6191 

cases  involving  construction   or  application  of  the  con- 
stitution of  United  States  or  any  statute  or  treaty 6191 

oases  involving  construction  of  State  constitution 6191 

when   appeal  specially  allowed  by  Superior  Court  or 

justice  of  Supreme  Court 6191 

no  appeal  allowed  when  parties  agree  decision  of  Superior 

Court  shall  be  final 6191 

no  short  list 6192 

no  hour  list 6193 

no  certiorari  required 6193 

how  record  made  up  and  certified 6193 

-when  appeal  a  supersedeas 6194 

filing  affidavit 6194 

filing    bond — sureties — objections     to     bond — sufficiency 

of  sureties 6194 

when  bond  for  costs  only  filed,  appeal  may  be  supersedeas 

if  specially  allowed  by  Superior  Court  or  a  judge  thereof.  6195 

within  what  time  appeal  must  be  entered 6195 

within  what  time  appeal  must  be  perfected 6195 

when  appeal  quashed 6195 

when  non-pros,  entered 6195 

affirming,  reversing,  amending  or  modifying  decree 6195 

sentence  cannot  be  increased  though  the  judgment  may 

be  reversed 6195 

how  decree  for  payment  of  money  a  lien — practice 6195 

when  execution  issued  within  three  weeks  from  entry 
of  judgment,  and  court  reverses,  it  may  make  an  order 

of  restitution 6195 

costs  on  appeal 6196 

on  appeal  to  Supreme  Court  how  costs  of  paper  book  im- 
posed    6196 

appeal  erroneously  taken  to  Supreme  Court  shall  be  re- 
mitted to  Superior  Court 6196 
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appeal  erroneously  taken  to  Superior  Court  shall  be  certified 

to  Supreme  Court 6196 

when  case  appealed  to  Supreme  Court — power  of  Supreme 

Court 6197 

when  case  may  be  certified  to  Supreme  Court  by  Superior 

Court  for  final  decision 6198 

members  of  Superior  Court 6200 

proceedings  on  appeal  before  July  1,  1895 6301 

proceedings   not  included  in  act  shall  be  reviewable  by 

Supreme  Court 6203 

United  States  Courts— 

appeals  from  district  courts  to  circuit  court  abolished,  .6203,  6204 
appeals  from  circuit  courts  to  circuit  courts  of  appeal  or 

United  States  Supreme  Court 6303,  6204 

appeals  from    district   courts  to  circuit  courts  of  appeal 

or  United  States  Supreme  Court. 6203,  6304 

appeals   from   district  courts  or  circuit  courts  to  United 

States  Supreme  Court 6205 

when  jurisdiction  of  court  in  issue 6205 

from  final  sentences  and  decrees  in  prize  cases 6205 

construction  of  United  States  constitution — or  consti- 
tutionality of  United  States  law  or  validity  or  con- 
struction of  a  treaty 6205 

construction  of  State  constitution  or  constitutionality 
of  law  claimed  to  be  in  contravention  of  federal 

constitution 6205 

appeals  may  be  taken  from  highest  State  court  to  United 

States  Supreme  Court _. 6205 

-when   appeals  should  be  taken  from  district  courts  and 

circuit  courts  to  circuit  courts  of  appeal 6306 

when  decision  of  circuit  court  of  appeal  final 6206 

■circuit  courts  of  appeal  may  certify  any  cause  to  United 

States  Supreme  Court 6306 

United  States  Supreme  Court  may  require  case  to  be  cer- 
tified from  circuit  courts  of  appeal 6306 

-when  appeals  from  circuit  courts  of  appeal  to  United  States 
Supreme  Court  permitted,  and  within  what  time  they 

shall  be  taken 6206 

a,ppeals  in  injunction  cases  on  interlocutory  or  final  order. 
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to  be  taken  in  thirty  days  after  entry  of  decree,  and 

take    precedence   in    circuit  courts  of  appeals — such 

appeal  not  a  supersedeas 630T 

on  appeals  direct  to  United  States  Supreme  Court  record 

remanded  to  proper  district  or  circuit  court 6208 

on  appeals  from  circuit  courts  of  appeal  the  United  States 

Supreme  Court  shall  remand  record  to  proper  distiiot 

or  circuit  court 6208 

on  appeals  to  circuit  courts  of  appeal,  the  record  shall  be 

remanded  to  proper  district  or  circuit  court 6208 

time  within  which  appeals  to  circuit  courts  of  appeal  shall 

be  taken 6309 

bonds  on  appeal 6210 

allowing  appeals — conditions  of  allowance 6210- 

Rules  of  the  Supreme  Court  of  the  United  States 6211 

motions  to  be  in  writing — ^what  they  shall  contain 6212 

argument  of  motion — time  allowed 6212 

when  motion  to  dismiss  heard 6212 

how  motion  to  dismiss  submitted 6313 

when  motion  to  affirm  may  be  filed 6313 

motion  day  shall  be  Monday  of  each  week  6313 

clerk  shall  transmit  with  record  a  copy  of  the  opinion  filed 

in  the  case • , ..  6313 

a  complete  record  shall  be  filed 6313 

appeals  and  citations  returnable  in  thirty  days 6213,  6328 

when  record  on  appeal  shall  be  filed 6314,  6338 

when  cause  may  be  dismissed  for  default 6314,  6328 

appearance  of  counsel  on  appeal 6314 

costs  on  aijpeal 6315 

when  case  shall  be  dismissed  if  costs  not  paid 6215 

clerk    shall    print    record    and    index     and     distribute 

copies 6315,  6338 

taxing   costs   and  amount  shall  be  inserted  in  body   of 

mandate 6315- 

attachment  to  compel  payment  of  clerk's  fees,  etc 6215 

as  to  filing  statement  of  errors  within   ninety  days 6315 

as  to  printing  part  of  record 6315,  6338 

if  material  part  of  record  not  printed 6215 

motion  for  diminution  of  record— how  and  when  made. ...  6316' 
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as  to  bringing  representatives  of  a  deceased  party  on  the 

record  after  decree,  and  after  appeal — practice 6317 

when  death  is  suggested  and  representatives  do  not  appear, 

wlien  case  shall  abate esiT 

as  to  bringing  representatives  of  a  deceased  party  on  the 

record  after  decree  and  before  appeal — practice 6317' 

when  death  suggested  and  representatives  do  not  appear, 

when  case  shall  abate w. 6317 

failure    of  counsel   to    appear    for    appellant    and    file 

brief 6318- 

where  appellee  fails  to  appear  at  argument 631& 

where  a  case  is  reached  and  there  is  no  appearance  for 

either  party 6318 

where  neither  party  is  ready  at  second  term 6318 

as  to  submitting  printed  arguments 6319,  6338 

when  printed  arguments  filed,  the  case  shall  stand  as  if 

appearance  by  counsel  entered 6219 

when   case    argued  orally  by  one  party,  when    printed 

argument  must  be  filed  by  other  party 6219 

no  brief   or  printed   argument  received  after  argument 

except  on  leave 6219 

filing  brief  with  clerk 6330 

what  brief  shall  contain 6230 

as  to  assingign  errors 6320 

when  there  ia  no  assignment  of  errors,  counsel  will  not  be 

heard 6330- 

on  default  by  appellant  in  filing  brief,  case  dismissed  on 

motion,  etc 6230i 

when  appellee  fails  to  file  brief  as  required 6330 

number  of  counsel  heard  on  argument 6330,  6331 

as  to  procedure  on  argument — time  allowed 6331 

costs  on  dismissal 6333 

costs  on  affirmance 6232 

costs  on  reversal 6223 

costs  where  United  States  a  party 6222 

when  cause  dismissed,  clerk  issues  mandate,  etc 6332' 

costs  to  be  inserted  in  mandate  and  clerk  to  annex  a  bill  of 

items  taxed 6323 

f ee  biU 6222. 

57 
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calling  of  docket — order  of  cases — when  case  may  go  to 

foot  of  docket 6223 

ten  cases  called  each  day 6223 

cases  once  decided  and  brought  up  again  may  be  advanced 

by  leave 6223 

all  motions  to  advance  must  be  printed 6233 

what  motion  to  advance  must  contain 6223 

except  in  special  cases,  no  case  heard  out  of  order 6223 

when  case  called  and  passed '. 6223 

two  or  more  cases  involving  same  question  maybe  argued 

together 6223 

when  case  passed  under  special  circumstances — when  it 

will  be  heard 6233 

a  stipulation  to  pass  a  case  without  placing  it  at  foot  of 

docket  will  not  be  recognized 6233 

a  case  can  be  passed  upon  application  and  by  leave  of  court.  6223 
agreement  of  counsel  directing  case  to  be  dismissed  in 

vacation — costs — mandate 6324 

bond  on  appeal  as  supersedeas 6225 

when  petition  for  rehearing  can  be  presented 6226 

what  petition  for  rehearing  must  contain 6226 

rehearing  wiU  not  be  granted  unless  a  judge  who  concurs 

desires  it 6236 

form  of  printed  records  and  briefs 6227 

when  appeals  under  the  Act  of  1875  will  be  advanced  on 

motion — practice 6228 

when  models,  diagrams,  etc.,  may  be  deposited  with  mar- 
shal— when  they  must  be  taken  away 6329 

petition  for  appeal  from  Circuit  Court  or  District  Court   to 
United  States  Supreme  Court  shall  contain  assignment  of 

errors 6330 

how  errors  shall  be  assigned 6230 

when  counsel  shall  fail  to  observe  rule,  counsel  will  not 

be  heard 6230 

as  to  printing  record 6330 

when  appeal  may  be  allowed 6331 

bond  on  appeal 6331 

citation  sur  appeal 6231 

supersedeas  pending  appeal 6231 
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Section 
what  certificate  of  Circuit  Court  of  Appeal  to  United  States 

Supreme  Court  shall  contain 6233 

application  to  certify  cause — practice 6232 

costs  on  appeal 6232 

RXJLES  OF  THE  UNITED  STATES  CIRCUIT  CODRT  OF  APPEALS 63;i3 

petition  for  appeal 6234 

assignments  of  eiTor  to  be  filed  with  petition 6234 

what  the  assignments  of  error  shall  contain 6284 

bond  on  appeal — supersedeas 6235 

bond  on  appeal  from  interlocutory  decree  granting  or  con- 
tinuing a  special  injunction 6235 

clerk  shall  transmit  with  record  a  copy  of  the  opinion  filed 

in  the  case 6236 

appeals  and  citations  returnble  in  thirty  days 6236 

when  record  on  appeal  shall  be  filed 6237 

when  caiose  may  be  dismissed  for  default 6237 

appearance  of  counsel  on  appeal 6237 

motion  for  diminution  of  record — how  and  when  made....  6238 
as  to  bringing  representatives  of  a  deceased  party  on  the 

record  after  decree  and  after  appeal — practice 6239 

when  death  is  suggested  and  representatives  do  not  ap- 
pear— when  case  shall  abate 6239 

as  to  bringing  representatives  of  a  deceased  party  on  the 

record  and  before  appeal — practice 6339 

when  death  suggested  and  representatives  do  not  appear 

— when  case  shall  abate 6239 

agreement  of  counsel  directing  appeal  to  be  dismissed — 

costs — mandate ,- 6240 

motions  to  be  in  writing— what  they  shall  contain 6241 

argument  of  motion — time  allowed 6341 

when  motion  to  dismiss  heard 6241 

failure  of  counsel  to  appear  for  appellant  and  file  brief. . .  6343 

where  appellee  fails  to  appear  at  argument 6343 

where  case  is  reached  and  there  is  no  appearance  for 

either  party B243 

clerk  shall  print  record  and  distribute  copies — cost  of 

printing 6^*^ 

taxing  costs  for  printing 6343 

if  record  not  printed  when  case  reached,  because  of  failure 
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Section 

of  party  to  advance  cost  of  printing,  case  may  be  dis- 
missed   6243 

as  to  printing  part  of  record 6243 

filing  brief  with  clerk 6344 

what  brief  shall  contain 6244 

as  to  assigning  errors 6344 

when  there  is  no  assignment  of  errors,  counsel  wiU  not  be 

heard 6344 

on  default  by  appellant  in  filing  brief,  case  dismissed  on 

motion 6344 

when  appellee  fails  to  file  brief  as  required 6344 

number  of  counsel  heard  on  argument 6244,  6345 

as  to  procedure  on  argument — time  allowed 6345 

form  of  printed  record  and  briefs 6246 

when  petition  for  rehearing  can  be  presented 6247 

what  petition  for  rehearing  must  contain 6247 

rehearing  wiU  not  be  granted  unless  a  judge  who  concurs 

desires  it 6347 

costs  on  dismissal 634& 

costs  on  afiirmance 6248 

costs  on  reversal 6248 

costs  where  United  States  a  party 6248 

costs  to  be  inserted  in  mandate  and  clerk  to  annex  a  bill 

of  item  taxed 6248 

fees  of  clerk  to  be  paid  before  transcript  of  record  trans- 
mitted to  United  States  Supreme  Court 6248 

models,  diagrams  and  exhibits  of  material  may  be  deposit- 
ed with  marshal — when  they  must  be  taken  away 6249 

practice  on  appeals  to  Circuit  Court  of  Appeals 6250 

practice  on  appeals  to  United  States  Supreme  Court 6351 

form  of  appeal  from  the  Circuit  Court  to  the  Circuit  Court  of 

Appeals 6353 

form  of  assignments  of  error 6252 

form  of  allowance  of  appeal ^ 6253 

form  of  appeal  from  the  Circuit  Court  to  United  States  Su- 
preme Court 6253 

form  of  bond  sur  appeal  from  the  Circuit  Court  to  the  Circuit 
Court  of  Appeals  or  from  the  Circuit  Court  to  the  United 
States  Supreme  Coxn-t 6324 
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Section 
form  of  citation  on  appeal  from  the  Circuit  Court  to  the  Circuit 

Court  of  Appeals  or  to  the  United  States  Supreme  Court  ...  6355 
Appearance — 

notice  to  enter  appearance  in  State  courts 5090 

how  entered  in  State  courts 5097 

when  defendant  need  not  appear 5102,  5240 

when  entered  in  State  courts 5186 

form  of  order  to  appear  and  answer  in  fifteen  days 5186 

in  U.  S.  courts  subpoena  issues  after  bUl  filled — separate  sub- 
poenas at  election  of  plaintiff 5199 

service  of  subpoena  issuing  from  U.  S.  courts 5200 

if  the  first  not  executed  another  subpoena  may  issue,  and  so 

until  served  5201 

in  U.  S.  courts  service  of  all  process  must  be  by  marshal  or 

by  special  appointee  of  court 5203 

when  aifldavit  of  service  to  be  made 5303 

clerk  U.  S.  court  shall  docket  case  on  return  of  service  and 

state  the  time  of  entiy 5303 

service  in  State  courts — upon  coi^porations 5094 

when  State  a  party 5094 

upon  non-resident 5095 

instate  courts  appearance  may  be  personally  or  by  solicitor  by 

paper  filed 5097 

in  U.  S.  courts  appearance  must  be  entered  by  the  rule-day 

following  service  and  allowing  twenty  days  to  intervene..  5304 
in  State  courts  if  no  appearance  plaintifl;  may  enter  decree 

pro  confesso  or  may  proceed  by  attachment 5097 

decrees  pro  confesso  U.  S.  courts 5305,  5206 

where  no  relief  is  sought  against  a  party  he  need  not  appear 

unless  so  required 5103 

but  he  shall  be  bound  by  all  proceedings 5103 

if  plaintiff  require  him  to  appear  he  may  recover  costs,  unless  '■^''^^ 

court  direct  otherwise 5103 

must  be  entered 6066 

order  to  enter '. , 6067 

if  appellee  do  not  appear  when  case  called 6159 

Appraisement- 
form  filed  by  receiver 5593 
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Approval  of  Surety — 

Section. 

in  injunction  oases 563& 

Arbitration — 

clauses  as  to  arbitration  in  partnership  agreements 5396,  5397 

Argument — 

on  bill  and  demurrer 5117,  5118,  5220 

on  biU  and  answer 5983,  5988,  5992,  5993,  6057,  6058 

on  exceptions  to  answers  to  interrogatories 5128 

of  plea 5220 

sur  exceptions  to  master's  report 5288 

See  Answers. 
Bill. 

Replication. 
Argument  List — 

regulated  by  order 5181 

Assignee— 

for  the  benefit  of  creditors  may  reconvey 5083 

when  bank  declared  fraudulently  insolvent  assignee  shall  file  a 

bill 5084 

when  assignee  a  necessary  party 5350,  5351 

assignee  of  chose  may  make  assignor  party  or  may  sue  alone. .  5372 
may  maintain  a  bill  quia  timet  where  the  debtor  in  fraud  of 
creditors  conveys  certain  land  to  one  who  afterwards  mort- 
gages it 5856 

assignee  of  a  lease  may  file  bill  for  interpleader  against  two 

persons  claiming  rent 5862 

production  of  documents 6000 

cannot  ask  to  open  decree  of  distribution  because  bank  has 

failed  where  trust  funds  deposited 6100 

Assignment— 

for  benefit  of  creditors  passes  title  to  personal  property  in  an- 
other State,  and  a  creditor  of  this  State  will  be  enjoined 
from  levying  an  execution  in  another  State  upon  property 
there 5648 

Assignm.ents  of  Error — 

filing 6157,  6136 
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Section 

must  be  single  and  specified  partioulaxly 6164,  6165 

^orm 6165 

See  Appeal. 

Assignors — 

mortgagors  and  assignors  may  pay  into  court  aad  have  satis- 
faction entered  or  re-conveyance  made 5083 

Assistance- 
writ  of.    See  Execution. 

Association- 
jurisdiction 5040 

how  unincorporated  associations  may  sue 5308 

may  have  trade-mark 5661 

when  a  defendant  denies  membership  in  an  association  which 

is  sued 6061 

restoration  to  membership  cannot  be  decreed 6086 

See  Corporations. 

Attachment — 

failure  to  respond  to  service  of  process  to  be  regulated  by 

i-ule 5065 

to  enforce  appearance  and  answer, 5097,  5194 

to  enforce  filing  answer. . . .  5118,  5194,  5205,  5965,  6046,  6048,  6050 

to  compel  answers  to  interrogatories 5123,  5129 

when  it  may  issue  to  enforce  payment  of  master's  fees 

5146,  5267,  5792,  6088 

when  it  may  issue  to  enforce  interlocutory  order  for  costs 5161 

may  issue  to  enforce  decree — practice 5165,  5167 

for  non-attendance  of  witness  before  examiner  duly  sub- 
poenaed   5263 

when  it  may  issue  against  an  infant 5832 

for  contempt 5476 

decree  against  receiver  enforced  by  attachment 5600 

rule  for  attachment  granted  on  affidavits 5712 

how  rule  served 5712 

writ  will  issue  pending  appeal  from  interlocutory  order 5712 

a  garnishee  in  several  attachments,  each  claiming  by  inde- 
pendent right,  may  file  bill  for  interpleader 5863 
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Seotiou 

to  enforce  filing  exceptions  to  answers  to  interrogatories  in 

discovery 5978 

to  enforce  subpoena  duces  tecum 5997 

may  issue  to  enforce  order  of  master  to  produce  documents, 

etc 6003 

to  enforce  attendance  before  examiner 6014,  6015,  6037 

to  enforce  payment  of  examiner's  fees 6033 

form  of  petition  for  attachment  to  enforce  filing  an  answer. .  6049 

may  issue  to  enforce  payment  of  costs 6111,  6130 

to  enforce  final  or  interlocutory  decree 6130 

practice  in  securing 6133,  6134 

when  it  will  issue 6133 

when  it  will  not  issue 6133 

what  will  satisfy  contempt 6133 

service  of  attachment 6134 

return  to  writ 6134 

to  assist  receiver  in  possession  of  realty 6136 

Attachment  Execution— 

when  it  may  issue — practice 6133,  6137,  6138 

Attorneys— 

cannot  purchase  client's  land 5740 

except  when  relation  is  terminated 5740 

Auctioneer- 
may  be  made  co-plaintiff  with  vendor 5373 

if  he  employ  fraud,  need  not  be  joined  in  bill 5373 

Auditor — 

should  be  requested  to  report  specially  as  to  costs 6110 

Award- 
bill  to  set  aside  award  must  state  objections 5388 


Bank- 


when  bank  declared  fraudulently  insolvent  assignee  shall  file 

a  bill 5084 
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Sank — Continned. 

Section 
a  stockholder  in  a  bank  may  obtain  an  injunction  against 

officers  who  are  endangering  the  existence  of  the  charter.  5309 
the  fact  that  the  capital  stock  of  a  bank  came  from  a  State 

does  not  affect  a  creditor's  right  to  be  paid  out  of  its 

property 532G 

proceedings  against  officers  of  State  bank  impairing  its  capital.  5499 

receivers  of  insolvent  banking  companies 5576 

when  bank  will  be  enjoined,  with  a  distributee  who  has  been 

overpaid,  from  permitting  withdrawal  of  deposit 5703 

may  file  interpleader  where  two  persons  claim  same  deposit . .  5863 
See  Corporations. 

Bankrupts.    See  Insolvents. 

Say-'windo'ws — 

erection  of,  beyond  the  building  line  may  be  enjoined 5676 

Bectuests — 

marshalling  assets 5833 

Betterments.    See  Improvements. 

Bin— 

amendment  may  be  made 5079 

if  infants  or  persons  not  sui  juris  are  sued,  the  fact  must  be 

stated  in  the  bill 5103 

if  persons  outside  the  jurisdiction  are  proper  parties,  the  fact 

must  be  stated  in  the  bill 5104 

bill  may  be  dismissed  by  agreement  without  motion 5113 

bill  may  be  taken  pro  confesso  for  want  of  appearance  or  de- 
murrer or  answer 5113 

defendant  may  be  attached  and  answer  compelled 5113 

attached  defendant  can  only  set  aside  the  decree,  etc.,  upon 

undertaking  to  answer  the  bill 5114 

defendant  may  demur  to  part  of  bill  and  answer  the  residue. .  5115 
if  demurrer  allowed  plaintiff  may  amend  bill  in  discretion  of 

the  coui-t 5130 

if  demurrer  overruled,  unless  the  court  be  satisfied  it  was  for 
vexation  and  delay,  the  defendant  shall  be  assigned  to 
answer  the  bill 5121 


906  INDEX. 

Bill — Continued. 

Section. 

interrogatories  must  be  filed  separate  from  bill 512a 

defendant  may  file  interrogatories  after  he  has  answered 5123 

in  State  courts  to  be  printed  and  filed 5089 

printed  copy  and  notice  to  be  served 509O 

injunction  bills  need  not  be  printed  when  filed  if  counsel 
certify  there  has  not  been  time,  but  must  be  printed  in 

20  days 5098 

in  U.  S.  courts  no  subpoena  can  issue  until  bill  filed 5198 

it  then  issues  of  course 5199 

instead  of  serving  10  printed  copies  in  State  courts,  if  counsel 
certify  his  client  is  unable  to  pay  for  printing,  one  written 

copy  may  be  served 5098 

scandal  or  impertinence  not  allowed  in  biUs  and  may  be  ex- 
punged at  cost  of  plantiff '. 5099,  53ia 

frame  of  biU  in  State  courts 5099,  5100,  5101,  5108,  5104 

frame  of  bill  in  U.  S.  courts 5307,  5212 

form  of  introduction  of  bill 5100,  5207 

plaintiff  may  at  his  option  state  facts  in  avoidance  of  antici- 
pated defense 5101,  5208 

in  State  courts  bill  shall  be  divided  into  paragraphs  consecu- 
tively numbered , 5101 

in  U.  S.  courts  bills  may  omit  the  confederacy  clause,  charg- 
ing clause  and  jurisdiction  clause  5208 

in  State  courts  the  bill  must  omit  the  combination  clause,  the 
interrogatories,  the  allegation  of  want  of  remedy  at  law, 

etc 5101 

by  special  order  on  notice  interrogatories  may  be  filed  after 

testimony  has  been  taken 5123 

interrogatories  shall  be  divided  and  numbered 5133 

where  there  is  more  than  one  defendant  or  plaintiff  the  inter- 
rogatories each  is  to  answer  shall  be  specified  by  a  note. .  5123 
copy  of  interrogatories  shall  be  served  on  each  party  or   his 

counsel  with  order  of  course  to  answer  in  10  days 5123 

if  any  interrogatory  not  answered  an  attachment  may  be 

asked 5133, 

interrogatory  or  part  of  it  need  not  be  answered  when  a  de- 
murrer would  be  a  protection 5134 

the  matter  may  be  set  down  on  48  hours'  notice  as  on  an  ex- 
ception to  answer  for  insuflSciency 5134 
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but  where  interrogatories  are  not  fully  answered  and  no  rea- 
son given  for  the  omission,  the  objection  must  be  pointed 
out  by  exception 5124 

exceptions  to  insufficient  answer  must  be  filed  and  served  at 

least  10  days  before  the  hearing  of  the  exceptions 5134 

plaintiff  may  file  replication,  and  defendant  may  require  plain- 
tiff to  file  replication,  and  may  take  testimony  without 
waiver  of  exceptions  to  answer 5124 

in  State  courts  cross-bills  for  discovery  only  are  not  allowed. .  5125 

in  State  courts  instead  of  cross-bill  defendant  may  file  inter- 
rogatories   5135 

in  cross-bills  not  for  discovery  no  unnecessary  reference  shall 

be  made  to  the  original  bill 5135- 

State  rules  as  to  form  of  bills  apply  to  cross-biUs  in  State 

courts 5135 

service  of  cross-bill  on  plaintiff's  counsel  in  original  bill  suffi- 
cient if  no  other  parties  introduced 5125 

if  other  parties  introduced  the}''  must  be  served  with  copy  of 
original  and  of  cross-bill  and  with  copy  of  answer  to 
original  bill 5135 

affidavits  may  be  taken  before  any  persrin  authorized  under 
laws  or  usages  of  this  State  or  of  any  other  country  where 
the  oath  is  taken 5136 

exceptions  to  bills  for  scandal  or  impertinence  must  be  in 
writing,  must  be  specific,  must  be  signed  by  counsel  and 
filed  within  ten  days.  They  may  be  set  down  for  hearing 
by  either  party  on  48  hours'  notice 5130 

plaintiff  obtaining  order  to  amend  after  demurrer  or  answer 
or  replication,  must  amend  and  serve  copies  within  time 
appointed  or  cause  shall  proceed 5135 

US.  Eules  as  to  amending  bills 5215,  5217 

if  amendment  to  bill  is  filed  after  answer  filed  and  vary  the  case, 
defendant  may  demur  as  if  no  answer  had  been  filed  and 
the  original  answer  shall  not  be  used,  except  as  admission 
of  facts,  etc 5136 

amendments  to  bill  take  the  place  in  the  State  practice  of  bills 

of  revivor  and  of  supplemental  bills 3138 

manner  of  serving  copies 5138 

form  of  order  to  appear  and  answer  in  15  days  — 5186 
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Section 
stockholders'  bills  against  corporations  must  be  sworn  to  in  U. 

S.  courts  when  founded  on  rights  which  might  be  asserted 
by  the  corporation — what  the  affidavit  must  contain,  etc.  5378 
in  U.  S.  courts,  if  other  persons  other  than  the  persons  named 
are  proper  parties,  the  bill  must  state  why  they  are  not 

joined,  etc 5209 

in  IT.  S.  courts  the  prayer  for  subpoena  shall  contain  names  of 

all  defendants 5810 

if  some  are  infants  the  fact  must  be  stated 521 0 

asking  for  a  special  writ  in  the  prayer  of  relief  is  enough 

without  repeating  it  in  the  prayer  for  process 5210 

in  U.  S.  courts  bill  must  be  signed  by  counsel 5211 

the  taxable  costs  for  every  bill  and  answer  in  U.  S.  courts  shall 
not  exceed  the  allowance  in  the  State  court  of  chancery  ; 
if  no  such  court,  then  it  shall  not  exceed  $3  for  every 

bill  or  answer 5212 

when  plaintiff  may  amend  bill — when  answer  required   to 

amended  bill  5232 

parties  to  bills — non-residents 5233 

numerous 5234,  5341,  5346,  5354 

cestuis  que  trustent 5235,  5843,  5355 

heirs 5236,  5339,  5340 

joint  and  several  claim 5237 

sureties 5352 

objection  to  want  of  parties 5238 

in  bills  of  discovery  against  corporations  it  is  proper  to  join 

an  officer  as  a  co-defendant 5328 

an  idiot  or  a  lunatic  may  be  sued 5330 

as  to  guardians  ad  litem 5332,  5333 

persons  out  of  the  jurisdiction  may  be  made  defendants 5334 

how  process  may  be  served  when  parties  are  out  of  the  jurisdic- 
tion   5334 

act  of  Congress  as  to  such  service 5334 

form  of  affidavit  sur  motion  to  serve  on  non-residents 5385 

form  of  order  to  serve  on  non-residents 5336 

form  of  motion  to  vacate    the  order  as  to  extra-territorial 

service 5337 

who  must  be  joined 5388,  5360 

trustee  necessary  party 53;33 
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Section 
heir-at-law 5339,  5340 

in  bills  for  account  all  interested  must  be  made  pai-ties. . .  5341 

rule  as  to  joining  cestiiis  que  trustent 5343,  5343 

birth  or  death  of  party  pending  suit 5138,  5344 

all  claiming  under  same  state  of  facts  should  be  parties 5345 

one  may  sue  for  a  number 5346 

where  there  is  a  multitude  it  is  not  necessary  to  join  all 5358 

those  having  an  immediate  interest  against  the  plaintiff  must 

be  joined 5347 

a  trustee  never  acting  and  who  has  released  all  interest  ought 

not  to  be  joined 5348 

all  trustees  must  be  joined  if  amenable  to  process 5349 

when  committees  of  lunatics,  assignees  of  bankrupts,  ex- 
ecutors durante  minore  cetate,  executors  and  admin- 
istrators must  be  joined 5350 

a  mortgagee  who  has  assigned  need  not  be  a  party  to  a  bill  to 

redeem 5851 

when  sureties  should  be  joined 5353 

when  all  must  be  joined 5354 

as  to  subsequent  incumbrancer 5356 

incumbrancers  and  purchasers  after  suit  brought  need  not  be 

made  parties 5357 

purchaser  may  come  in  by  supplemental  bill 5358 

bondholders  must  all  be  made  parties  where  the  bill  prays  that 

the  bonds  shall  be  declared  void 5359 

when  persons  have  not  a  direct  but  have  a  consequential  in- 
terest, they  should  generally  be  joined 5360 

who  may  sue  in  equity 5393-5833 

who  may  be  sued  in  equity 5323-5337 

who  must  be  joined 5388-5360 

preparation  of  bills 5861-5391 

directions  as  to  drawing  bill  for  accident  or  mistake 5456 

different  parts  of  a  bill  with  foijjns 5456 

endorsement  of  bill  in  State  courts 5463 

structure  of  injunction  bill 5680 

injiinction  bill  must  specially  pray  for  writ 5680 

injunction  bill  must  be  sworn  to 5680 

injunction  bill  must  be  printed  save  where  counsel  certify  that 

there  is  not  time 5631,  5638 
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JBill — Continued. 

SeoHou 
cannot  be  dismissed  in  injunction  cases  though  injunction  re- 
fused  5641 

in  suit  to  restrain  proceedings  at  law,  what  the  bill  should  con- 
tain   5646 

to  restrain  breach  of  copyright — what  it  should  contain 5659 

to  restrain  collection  of  taxes  must  show  there  is  no  remedy 

at  law  and  plaintiff  is  prepared  and  ready  to  pay 5847 

in  the  nature  of  a  bill  of  review 5880 

impeaching  a  decree  for  fraud 5881 

to  take  testimony  de  bene  esse 5883 

for  a  new  trial 5885 

may  be  dismissed  for  want  of  parties  without  prejudice 5961 

arguing  on  bill  and  answer 5983,  5988,  5992,  5993,  6057,  6058 

may  be  dismissed  by  agreement  6094 

may  be  dismissed  by  court  without  prejudice 6095 

when  dismissed  on  merits,  who  must  pay  costs 6110,  6130 

filing  of  bill  gives  a  lien  against  real  estate  from  date  of  filing.  6141 

does  not  bind  land  where  suit  is  for  a  personal  demand 6141 

dismissed  without  prejudice 6183 

See  Accounts. 
Dismissal. 
Exceptions. 
Forms. 
Pleadings. 
Preparation. 
Trustees. 

Bills  of  Discovery — 

See  Discovery. 

Sills  to  Declare  Eights— 

wiU  not  be  entertained 5853,  5856 

Bills  of  Peace- 
definition 5g40 

when  the  bill  should  be  brought 5840 

the  plaintiff  must  first  establish  his  right  at  law 5840 

the  right  must  be  one  common  to  all,  or  frequently  liti- 
gated by  a  single  person 5840 

the  right  must  not  be  in  contradiction  to  a  public  right. . .  5840 
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Bills  ofPea^e— Continued. 

Section 
what  is  necessary  to  maintain  bill 5841 

the  bill  will  lie  where  there  has  been  an  executed  partition, 

but  not  where  no  partition  has  been  made 5841 

where  a  fraudulent  patent  has  been  repealed,  bill  will  lie  to 

restrain  assignments,  etc 5841 

when  collection  of  taxes  restrained 584J 

when  expenditure  of  public  monies  restrained  where  the  levy 

has  been  illegal  though  tax  paid 5842 

when  an  illegal  assessment  will  be  restrained 5843,  5844 

when  enforcing  an  unconstitutional  tax  will  be  enjoined 5843 

rights  of  taxpayers  to  restrain  acts  which  increase  the  burden 

of  taxation 5844 

laches  destroys  sucli  right 5844 

a  city  may  be  enjoined  by  taxpayers  from  issuing  bonds  un- 
constitutionally authorized 5844 

an  unlawful  publication  of  delinquent  list  restrained 5844 

the  collection  of  a  tax  certified  by  mistake  may  be  enjoined...  5844 

when  delivery  of  tax  deed  enjoined 5844 

■when  levy  on  realty  restrained  where  there  is  ample  person- 
alty   5845 

where  taxes  have  been  paid  or  offered  their  collection  will  be 

enjoined 5846 

what  the  bill  to  restrain  collection  of  taxes  must  show 5847 

when  a  bill  of  peace  cannot  be  filed 5848 

form  of  bill  of  peace  where  plaintiff  has  maintained  his  right 

at  law,  but  is  in  peril  of  a  fresh  attack 5849 

when  the  statutes  in  ejectment  may  oust  equitable  jurisdic- 
tion    , 5849 

Bills  Quia  Timet— 

jurisdiction 5429 

meaning  of  bill 5849 

use  of  the  bill 5849 

in  cases  of  personalty  when  it  may  be  filed  by  remainder- 
man   5850 

in  cases  of  realty  when  it  may  be  filed 5850 

nature  of  the  remedy 5851 

bills  to  remove  clouds 5851 

general  principles  governing  bills  quia  timet 5853 
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Bills  Quia  Timet — Continued. 

Section 

future  rights  cannot  be  declared 5853 

the  mandatory  injunction,  corrects  past  injuries  and  restores 

rights 5854 

the  proliibitory  injunction  prevents  present  or  imminent  in- 
juries and  preserves  rights 5854 

bill  quia  timet  guards  against  future  and  contingent  injuries 

and  insures  rights 5854 

when  the  bill  will  lie 5855 

the  relief  is  in  discretion  of  court 5855 

the  jurisdiction  is  independent  of  fraud,  mistake,  trust,  ac- 
count, etc 5855 

any  title  or  claim  which  creates  a  cloud  may  be  ordered  to  be 

surrendered  and  cancelled 5855 

when  the  bill  will  not  lie 5856 

the  bill  will  not  lie  where  tliere  is  a  full  remedy  by  statute. ...  5856 

what  the  bill  must  aver  5856 

answer  to  bill 5857 

hearing — what  the  plaintiff  must  prove 5857 

form  of  bill  quia  timet 5858 

statutory  method  of  quieting  titles 5859 

practice  under  the  Act  of  1893 5859 

Bills  to  Remove  Cloud  from.  Title.    See  Quia  Timet. 

Bills  of  Kevie'w.    See  Review. 

Bills  of  Revivor. 

U.  S.  Rules  as  to  bills  of  revivor  and  supplemental  bills 

5241,  5343,  5243 

when  bill  filed  in  U.  S.  courts — practice 5341 

frame  of  bill . 5243 

when  bill  of  revivor  brought 5917 

when  bill  of  revivor  and  supplemental  bill  joined 5917 

Penna.  rule  dispenses  with  bill  of  revivor  or  bill  in  the  nature 

of  bill  of  revivor 5917 

amendments  under  the  Penna.  rule  take   the  place  of  bills 

of  revivor  or  bill  in  the  nature  of  bill  of  revivor.  .5138,  5903,  5917 

service  of  amendments 5917 

United  States  Rules  require  bills  of  revivor 5917 

practice  upon  fihng  bill  of  revivor 5917 

what  bill  of  revivor  should  set  forth 5917,  5933 
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Bills  of  Revivor — Continued. 

Section 
distinction  between  a  bill  of  revivor  and  a  supplemental  bill. .  5918 

English  scire  facias 5919 

issuing  writs  of  scire  facias  in  Penna.  in  case  of  death  of  a 

party 5920 

issuing  writs  of  scire  facias  in  United  States  courts 5921 

when  bill  of  revivor  will  lie 5922 

where  the  decree  requires  payment  of  a  sum  of  money  or 

a  duty  is  decreed 5922 

where  a  party  who  should  receive  costs  dies 5922 

where  suit  abates  by  death  and  the  right  is  transmitted  to 

an  ascertained  party 5922 

where  one  suing  for  himself  and  a  class  dies  after  decree. .  5922 

administrator  de  bonis  non  can  maintain  bill 5923 

when  the  bill  of  revivor  will  not  lie '. 5923 

to  settle  question  of  costs  only 5923 

where  a  supplemental  bill  is  the  proper  remedy 5923 

where  upon  the  death  of  a  party,  no  one  becomes  entitled 

to  the  same  interest 5923 

where  the  interest  of  the  deceased  survives  to  another  party  5923 
distinction  between  bills  of  revivor  and  bills  in  the  nature  of 

bills  of  revivor 5924 

when  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor 

should  be  filed .  5926 

when  an  original  biU  in  the  nature  of  a  bill  of  revivor  may  be 

filed 5929 

who  may  revive 5980 

against  whom  bill  of  revivor  may  be  filed 5931 

answer  to  bill  of  revivor 5932 

suggestions  as  to  drafting  bill 5933 

form  of  suggestion  of  death  of  plaintiff  by  the  attorney  of 

plaintiff 5934 

form  of  statement  by  plaintiff  of  defendant's  death 5935 

form  of  amendment  to  bill  under  penna  rule 5336 

form  of  bill  of  revivor 5937 

Birth- 
See  Amendments. 
Parties. 
Supplemental  Bills. 

58 
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Bond— 

Section 

may  be  reformed  for  mistake 5444 

of  receiver 5589 

duty  of  receiver  to  give  bond 5590 

in  injunction  cases — practice 5637,  5635,  5641,  5642 

in  injunction  cases — form  of  bond 5643 

of  master  in  partition , 5813,  5819 

See  Injunction  Bond. 
Security. 

Bondholders— 

when  necessary  parties 5359 

bondholders  to  be  joined  in  suit  to  declare  void  railroad  mort- 
gage and  bonds,  issued  contrary  to  law 5373 

form  of  bUl  by  bondholder  against  a  municipal  corporation  to 

restrain  acts  ultra  vires,  and  to  prejudice  of  plaintiff 5523 

form  of  bill  by  bondholder  to  foreclose  a  corporation  mortgage.  5526 
bondholders  secured  by  agreement  to  share  in  benefits  of  fore- 
closure can  come  in,  though  not  signing  power  to  pur- 
chase  5784 

bondholders  need  not  be  made  parties  to  suit  where  trustee  of 

mortgage  securing  the  bonds  is  a  party 5757 

Boundaries — 

jurisdiction  as  to  disputed  boundaries  in  Philadelphia  . .  5059,  5772 

Boundary  Lines— 

when  equity  will  not  enjoin  until  true  lines  established 5673 

Boycotting— 

jurisdiction  in  injunction  cases 5683 

Brokers- 
claiming  commissions  for  same  sale  will  be  compelled  to  inter- 
plead  5863 

Building  Laws- 
injunctions  in  cases  of  violation 5619 

Building  Restrictions — 

form  of  bin  to  enjoin  breach  relating  to  light  and  air 5680 

when  violation  will  be  enjoined 5686 
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^Building  Restrictions— Conimwed. 

Section 
equity  will  not  enjoin  Tiolation  where  character  of  neighbor- 
hood and  improvements  have  changed 5686 

Burial-ground — 

not  the  subject  of  partition 5771 

C. 

Cancellation— 

is  the  proper  remedy  in  cases  of  fraud  and  mistake 5439 

tender  and  demand  necessary 5430 

lien  creditors  of  grantee  are  necessary  parties  in  cancellation 

of  a  deed 5433 

what  is  required  to  support  a  decree 5434 

when  cancellation  ordered  and  when  new  contract  or  convey- 
ance ordered 5435 

will  not  be  decreed  of  an  amicable  agreement  to  escape  tedious 

litigation 5437 

form  of  bill 5457 

of  mortgage  without  consideration 5855 

of  a  lease  which  is  a  cloud  on  the  title 5855 

where  an  instrument  creates  a  cloud  it  may  be  cancelled 5855 

Capias — 

may  issue  in  case  of  discovery  in  aid  of  an  execution 5049 

Cautionary  Order — 

abolished  in  State  practice 5159,  5624 

allowed  in  United  States  courts 5277 

Certainty— 

in  averments  required 5388 

particularity  of  common-law  pleading  to  be  followed  as  to 
averment  of  customs,  commons  and  way,  lands,  outstand- 
ing terms,  errors  complained  of 5388 

bill  to  open  settled  account  must  specify  eiTors 5388 

bill  to  set  aside  award  must  state  objections 5388 

want  of  certainty  can  only  be  taken  advantage  of  by  demurrer.  5389 
required  in  bill 5944 

Certificate— 

of  counsel  to  bills  of  account 5403 
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Certificate — Continued. 

Seetiom 

of  counsel  required  to  injunction  bill  if  not  printed,  that  there 

was  not  time 5098,  5631,  5635 

of  counsel  as  to  poverty  in  printing  pleadings 5098,  5943,  6041 

of  counsel  to  demurrer 5858,  5950' 

by  an  examiner  or  master 6013,  6014,  6015,  6016,  6038,  6039 

Certificate  of  Election— 

a  person  may  be  enjoined  from  using  a  false  certificate 5699 

Certiorari — 

where  the  proper  remedy  is  certiorari,  equity  will  not  enjoin.  5647 
necessary  on  appeal  to  Supreme  Court 6156,  6163 

Cesspool- 
polluting  waters  of  well  adjoining — may  be  removed  by  in- 
junction  5677 

Cestuis  que  Trustent— 

cannot  maintain  partition 5776 

See  Trustees. 

Charging  part— 

of  biU 5365 

Charities- 
equity  jurisdiction  to  control  and  discharge  trustees 5040 

supervision  of  corporations  and  unincorporated  societies  and 

associations 5040 

no  charity  fails  for  want  of  trustee 5061 

no  charity  shall  fail  for  uncertainty 5061 

nor  for  depending  upon  discretion  of  last  trustee 5061 

nor  for  perpetuity 5061 

nor  for  being  in  excess  of  annual  value  allowed 5061 

equity  court  must  supply  trustee 5061 

and  carry  intent  into  effect  so  far  as  may  be 5061 

in  such  cases  any  individual  or  association  may  sue  by  leave 

of  Attorney-General ■ 506I,  5299 

when  the  fund  may  accrue  to  public  treasury 5061 

when  Auditor-General  may  call  on  officers  of  corporations  and 

on  trustees  to  make  a  return 5061 

if  no  satisfactory  return  be  made  he  may  file  bill  of  discovery.  5061 
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Charities — Continued. 

Section 
where  beneficiaries  are  extinct  and  there  are  no  heirs,  trustee 

may  petition  court 5061 

court  may  apply  income  to  a  new  class 5061 

property  of  unincorporated  charitable  bodies   acting  under 

warrant  of  a  superior  body,  is  trust  property 5061 

when  it  cannot  be  distributed  among  membei's 5061 

when  it  must  be  delivered  to  the  superior  body 5061 

when  it  may  be  recovered  if  distributed 5061 

suits  for  this  purpose  must  be  brought  within  two  years 5061 

discovery  from  charitable  associations  or  corporations 5466 

bills  to  restrain  misuses  of  charities,  stealing  of  churches 5527 

Attorney -General  may  proceed  in  certain  cases 5537 

equity  powers  extend  to  corporations  and  unincorporated  asso- 
ciations for  religious,  charitable,  beneficial  or  benevolent 

purposes  5527 

form  of  bill  by  trustees  of  church  against  persons  retaining 

posession  of  church  property 5528 

form  of  bill  by  members  of  church  to  restrain  alienation  of 

church  property 5529 

Church.— 

and  burial-grounds  not  a  subject  of  partition 5771 

See  Charities. 
Corporations. 

Circuit  Court  of  the  United  States — 

statutory  provisions 6203-6210 

See  Appeals. 

Circuit  Court  of  Appeals  of  the  United  States- 
statutory  provisions 6203-6210 

rules  of  court 6233-6249 

practice  on  appeal 6250-6252,  6254,  6255 

See  Appeals. 

Citizenship — 

citizenship  of  plaintiff  and  of  defendant  must  be  stated  in  bills 

in  U.  S.  court 5368 
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City— 

Seetioii- 

no  bond  required  where  State  or  city  or  county  is  plaintiff  in 

injunction  bill  5069- 

cities  and  counties  need  not  give  security  on  appeal 5069 

Clerical  Errors— 

in  decrees  may  be  corrected  without  rehearing 6084 

Clerk— 

the  office  of  clerk  of  U.  S.  courts  to  be  open  the  first  Monday 

of  every  month  for  all  matters  grantable  of  course 5189' 

Closing  Testimony.    See  Eule  to  Close. 

Clouds  upon  Title- 
may  be  removed  by  a  decree  for  surrender  and  cancellation.  .  5429' 
See  Quia  Timet. 

Coal— 

and  timber  rights  in  partition 5771 

Collateral— 

when  injunction  will  lie  to  restrain  application  toward  an 
independent  debt  of  collateral  pledged  for  a  specific  claim 
which  has  been  paid 5703i 

form  of  bill  to  compel  delivery  and  enjoin  transfer  or  assign- 
ment  5704 

Collusion — 

in  interpleader  case  destroys  title 5861,  5864,  5865 

vitiates  decree 609! 

Combinations — 

injunctions  to  restrain  unlawful  combinations 5682 

among  carriers  to  regulate  freight,  etc.,  may  be  enjoined 5682 

to  prevent  competition  in  sale  of  beer  enjoined 5682 

among  employers  to  pay  only  stipulated  wages  may  be  en- 
joined   5682 

Commissions- 
order  to  take  testimony 5139 

order  for  a  commission 6I39    g25S 

return  of  commission 5^40, 

exceptions  to  commission 5140    5390, 
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Commissioris— Com  tinned. 

Section 
form  of  last  interrogatory 5141,  5356 

-when  witnesses  may  be  heard  in  court  upon  interlocutory  ap- 
plication   5143 

when  party  examined  may  fl.ffirm 5144 

depositions  to  be  in  first  person  and  in  paragraphs 5144 

rule  to  close  taking  testimony 5145 

to  be  printed  on  its  return 5285 

to  take  testimony 5884 

when  to  be  printed 6031 

Commissioners — 

appointment  in  partition  cases 5793,  5798 

duties  in  partition  cases 5798 

Common  Injunctions.    See  Injunctions. 

Commonwealth.    See  State. 

Conclusiveness  of  Decrees.    See  Decrees. 

Confederacy  Clause — 

of  bill 5365 

Conspiracy.    See  Combinations. 

Constitutional  Law- 
equity  will  enjoin  the  operation  and  enforcement  of  an  uncon- 
stitutional law  or  ordinance 5684 

Constructive  Trusts.    See  Trustees. 

Contempt— 

in  injunction  cases 5711 

proceedings 5713 

rule  for  attachment  granted  on  aflSdavits 5713 

service  of  rule  for  attachment 5713 

when  attachment  lies   pending  appeal    from    interlocutory 

order 5713 

See  Attachment. 

Continuance — 

when  permitted 5179 

costs 6111 
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Contracts— 

Seetioa 

of  decedents  for  sale  of  real  estate 5082 

executed  contract  may  be  relieved  against  on  the  ground  of 

fraud  or  mistake 5433 

when  injunction  may  issue  to  insure  statu  quo  of  executory 

contract 5694 

when  contract  differing  from  advertisement  for  proposals  may 

be  enjoined 5699 

when  award  of  contract  in  discretion  of  municipal  officer  can- 
not be  enjoined 5699 

of  one  of  several  co-trustees,  when  enforceable  against  all. . .  6733 
See  Agkebment. 

Specific  Performance. 
Contribution.    See  Maeshallinq  Assets. 
Conveyance — 

pendente  lite  may  be  affected 6141 

See  Lis  Pendens. 
Real  Estate. 
Sale. 
Copyright — 

jurisdiction 5659 

essentials  of  bill 5659 

when  equity  will  enjoin  infringement 5659 

form  of  bill  to  enjoin  infringement 5660 

Corporations- 
control  of  corporations — jurisdiction 5040 

a  subordinate  body  or  association,  upon  dissolution,  ex- 
pulsion or  surrender,  shall  deliver  and  surrender  its  prop- 
erty to  the  superior  body 5061 

injunctions  where  rights  invaded  by  corporations 5066 

where  railroads  cross  line  of  railroads 5067 

jurisdiction  in  cases  of  mortgages  by  corporations 5062 

bill  against  corporation  and  others  must  be  sworn  to 5279 

may  sue  in  equity,  using  corporate  name  5306 

right  of  joint  stock  companies  to  sue  in  England 5307 

a  member  of  an  unincorporated  association  cannot  sue  for  the 

benefit  of  the  association 5308 

when  stockholders  may  sue  directors  and  others. .  .5309,  5310,  5313 
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CoT'porations— Continued. 

,  Section 

a  stockholder  in  a  bank  may  obtain  an  injunction  against 

oiHcers  wlio  are  endangering  the  existence  of  the  charter..  5309 

directors  not  liable  for  mistakes  in  judgment 5310 

directors  are  responsible  for  fraud,  gross  inattention,  etc.,  re- 
sulting in  loss 5310 

stockholder  must  first  request  the  corporation  to  sue 5310,  5313 

vmless  it  be  clear  that  the  request  would  be  useless 5310,  5313 

as  to  right  of  a  corporation  to  buy,  sell,  re-issue  or  divide  its 

stock 5311 

stockholders  may  sue  for  dividends 5313 

directors  cannot  rescind  dividend  without  consent  of  stock- 
holders   5313 

affidavit  in  United  States  court  to  stockholders'  bill 5314 

creditors  of  corporations  may  file  bill 5315 

corporations  must  be  sued  by  their  corporate  name 5327 

in  bills  of  discovery  against  corporations,  an  officer  should  be 

joined  as  co-defendant 5338 

in  bills  of  discovery  against  corporations,  it  is  proper  to  join  an 

officer  as  a  co-defendant 5338 

when  a  necessary  party 5360 

addresses  of  corporations  need  net  be  stated 5370 

bill  for  discovery  against  corporation  should  unite  its  officers. .  5373 
bill  against  corporation  and  directors  for  fraud  should  name 

all  properly  chargeable 5373 

stockholders'  bill  against  persons  fraudulently  securing  money 

of  corporation  should  join  officers 5373 

corporation  should  not  be  joined  in  bill  to  enforce  officers'  indi- 
vidual Uabihty  under  Act  of  1863 5373 

corporation  cannot  be  sued  in  same  bill  for  account  of  prop- 
erty held  for  public  use  and  other  property  held  for 

private  charity 5384 

bill  by  stockholders  against  agent  of  corporation  to  restrain 
a  sale,  and  for  decree  against  the  corporation  for  recog- 
nition of  plaintiff's  rights  as  stockholder,  is  multi- 
farious   5384 

proceedings  to    obtain    discovery  from  corporation  against 

which  judgment  has  been  rendered , 5465 

petition  to  be  filed,  etc 5465 

interrogatories  5465 
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Corporations — Continued. 

Seotloit 

sequestrator  may  be  appointed,  etc 5465 

officers  of  corporation  may  be  joined  in  bill  for  discovery 5473 

in  case  of  insolvency  of  corporation,  receiver  to  be  appointed..  5573 
receiver  may  be  appointed  where  corporation  has  been  dis- 
solved by  judgment  of  ouster  upon  quo  warranto  pro- 
ceedings.   557S 

bills  by  and  against 5480-5531 

against  directors  or  other  officers 5480-5531 

against  stockholders  for  unpaid  assessments 5480-5581 

to  enforce  stockholder's  statutory  liability 5480-5531 

against  directors  who  have  impaired  capital  stock 5480-5531 

actions  incident  only  to  a  corporation 5480-5531 

by  stockholders,  to  restrain  hurtful  acts 5480-5531 

to  restrain  acts  ultra  vires 5480-5531. 

to  conduct  corporate  election 5480-5531 

to  collect  dividends 5480-5531 

by  strangers  to  restrain  acts  ultra  vires 5480-5531 

by  creditors  for  foreclosure 5480-5531 

equity  jurisdiction  generally  as  to  corporations 5480> 

jurisdiction  of  Supreme  Court 5481 

no  original  jurisdiction  against  corporation  except  on  in- 
junction bill 5481 

jurisdiction  of  Common  Pleas 5482 

authority  to  issue  injunction  generally 5483 

injunctions  where  private  rights  or  corporate  rights  or  fran- 
chises invaded 5484 

corporate  right  not  to  be  forfeited  by  bill  in  equity 5484 

when  railroad  cross  railroads 5485 

where  the  conditions  on  which  privileges  were  granted  by  act 

of  assembly  have  not  been  performed 5486 

Attorney-General  may  institute  proceedings 5486 

such  privileges  to  cease  upon  judgment 5486- 

abandonment  by   certain   corporations,  of   turnpikes,   high- 
ways, etc 54S7 

jurisdiction  of  litigation  between  stockholders  and  by  credi- 
tors   5488 

when  corporation  should  be  named  as  party 5489 

suits  to  maintain  and  enforce  rights  and  to  protect  corpo- 
rate interest  should  be  brought  in  name  of  corporation.  5489( 
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Corporations — Continued. 

Section 
stockholders  can  sue  in  their  own  names  where  corpora- 
tion refuses  to  sue 5489 

wlien  corporation  must  be  made  defendant 5489 

when  corporations  suable  in  equity 5490 

may  be  sued  for  all  acts  ultra  vires 5491 

corporate    action     may    be     restrained     within    proper 

limits 5491 

when  corporations  cannot  be  sued  in  equity 5493 

to  secure  forfeiture 5492 

to  try  vahdity  of  corpoi'ate  election 6493 

to  compel  public  corporation  to  perform  public  duty 5493 

to  recover  damages  for  wrongs  committed  by  officer  act- 
ing beyond  charter  right 5493 

where  right  of  action  belongs  alone  to  corporation,  credi- 
tors cannot  file  biU  untU  after  demand  and  refusal  to 

sue 5493 

unless  wrong  complained  of  has  been  perpetrated  by  offi- 
cers   5493 

form  of  bill  by  corporation  to  restrain  interference  with  cor- 
porate franchises 5493 

bills  against  stockholders  for  unpaid  subscriptions 5494 

when  such  bill  will  lie  5494 

form  of  bill  by  assignee  to  enforce  statutory  liability  of  stock- 
holder in  private  corporation 5495 

when  stockholder  can  sue  corporation 5496 

when  stockholder  can  sue  in  his  own  name  for  right  exist- 
ing in  corporation  itself 5496 

requirements  in  U.  S.  court  where  such  bill  filed  by  stock- 
holder   5497 

when  stockholder  can  sue  directors 5498 

fraud  ,  embezzlement,  breach  of  trust,  acts  clearly  ultra 

vires,  etc 5499 

proceedings  against  officers  of  State  bank  impairing  capital. .  5499 

suit  to  be  brought  in  county  where  bank  located 5500 

stockholder's  liability  is  not  primary 5501 

assignee  must  sue  to  enforce  the  stockholder's  liability 5503 

form  of  bill  by  stockholder  of  banking  company,  for  receiver, 

injunction,  etc 5503- 

form  of  supplemental  bill  by  stockholder  against  railroad, 
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Corporations— Conimwed. 

Section 

alleging  insolvency,  default  on  mortgage,  decree  already 
entered 5504 

form  of  bill  by  stockholder  against  fraudulent  directors,  to  re- 
strain issuing  of  bonds,  creation  of  mortgage,  for  a  re- 
ceiver, etc 5505 

form  of  afiadavit  for  injunction  and  receiver 5506 

form  of  bill  by  stockholder  and  creditor  against  insolvent  cor- 
poration for  receiver,  etc 5507 

form  of  bill  by  a  member  of  an  incorporated  beneficial  associa- 
tion for  a  receiver,  etc.,  on  the  ground  of  insolvency 5508 

form  of  bill  in  U.  S.  court  by  stockholder  to  set  aside  lease 

made  by  railroad  company,  ultra  vires 5509 

form  of  bill  by  stockholder  against  corporation  and  its  direct- 
ors, for  fraud,  etc 5510 

directors  are  not  responsible  for  even  gross  mistakes  if  honestly 

made  within  scope  of  their  powers 5511 

but  are  liable  for  fraud,  embezzlement,  breach  of  trust,  etc.  5511 

directors  are  not  responsible  for  loss  from  building   where 

charter  gives  power  to  develop  lands 5512 

limitation  to  suit  against  directors  for  misuse  of  corporate 

property 5512 

bills  by  stockholders  to  collect  dividends 5513 

form  of  bill  by  stockholder  for  dividend  declared 5514 

bill  by  stockholder  or  member  to  restrain  acts  ultra  vires 5515 

bill  by  stockholder  praying  court  to  supervise  corporate  elec- 
tion   5516 

when  such  bill  may  be  filed 5516 

form  of  bill  for  appointment  of  master  to  supervise  corporate 

election  in  case  of  illegal  voting 5517 

form  of  bill  in  case  of  fraud  and  apprehended  violence 5518 

when  stockholder  cannot  svie 5519 

to  enjoin  judgment  confessed  with  his  consent 5519 

bills  by  strangers  to  restrain  acts  ultra  vires 5520 

against  railroad  companies  constructing  their  roads  vsdth- 

out  authority 5530 

form  of  bill  by  stranger  to  restrain  illegal  acts  of  corporation.  5521 

form  of  bill  by  bondholder  against  a  municipal  corporation  to 

restrain  acts  ultra  vires  and  to  prejudice  of  plaintiff 5522 

foreclosure  bills 5523 
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Corporations— Comfimted. 

Section, 
where  corporation  mortgage  provides  for  foreclosure,  suit 

on  coupons  and  sale  pass  no  title 5523 

jurisdiction  of  equity  in  foreclosure  bills 5523 

form  of  bill  by  trustees  for  foreclosure  of  corporation  mort- 
gage   5524 

when  courts  decree  foreclosure 5525 

in  action  by  cestuis  que  trust  against  trustees 5525 

power  of  court  to  decree  foreclosure 5525 

form  of  bill  by  bondholder  to  foreclose  a  corporation  mortgage.  5526 
bills  to  restrain  perversion  of  trust  funds,  misuser  of  charities, 

stealing  of  churches 5527 

Attorney-General  may  proceed  in  certain  cases 5527 

equity  powers  extend  to  corporations  and  unincorporated 
associations    for  religious,   charitable,   beneficial    or 

benevolent  purposes 5527 

form  of  bill  by  trustees  of  church  against  persons  retaining 

possession  of  church  property 5528 

form  of  bill  by  members  of  church  to  restrain  alienation  of 

church  property 5529 

bill  to  enjoin  use  of  corporation  name  by  another  corporation.  5530 
form  of  bOI  in  U.  S.  court  by  stockholder  for  receiver  for  cor- 
poration whose  capital  has  been  impaired  by  neglect  of  its 

officers 5531 

form  of  bill  for  receiver  of  insolvent  railroad 5584 

form  of  bill  for  appointing  receiver  of  insolvent  railroad 5588 

invading  private  rights  or  corporate  franchises  may  be  re- 
strained   5621 

when  injunction  will  issue  where  corporate  property  is  about 

to  be  sold  separate  from  its  franchises 5648 

may  be  restrained  from  unlawfully  taking  possession  of  plain- 
tiff's property — form  of  bill 5675 

will  be  restrained  from  unlawfully  occupj'ing  streets  of  a  city.  5676 

when  it  will  be  restrained  from  salting  its  tracks 5676 

enjoined  from   constructing  I'ailroad  to  injury  of  plaintiff's 

property — form  of  bill 5681 

a  railroad  company  will  be  restrained  from  constructing   its 

road  without  consent  of  city 5701 

a  railway  company  may  be  compelled  to  complete  its  road  by 

mandatory  injunction 5701 
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Corporations — Continued. 

Section 

a  railroad  company  may  be  enjoined  from  changing  the  site 

of  its  road 5701 

a  railroad  company  may  be  enjoined  from  invading  a  public 

right 5701 

a  railroad  company  will  be  restrained  from  loading  and  un- 
loading cars  upon  the  public  street 5701 

when  abuse  of  corporate  franchises  restrained 5701 

when  nominal  transfer  of  stock  restrained 5701 

when  insolvent  company  about  to  transfer  its  assets  to  a  new 

company  in  fraud  of  creditors  it  will  be  enjoined 5701 

when  one  corporation  interfering  with  the  chartered  rights  of 

another  will  be  enjoined 5701 

when  the  diversion  by  municipal  corporation  of  property  to  a 
use  inconsistent  with  its  original  dedication  wOl  be  en- 
joined   5701 

when  the  members  of  a  corporation  may  enjoin  a  disposition 

of  corporate  property  ultra  vires  5701 

w^hen  diversion  of  church  property  enjoined 5701 

the  organization  of  a  company  after  its  charter  granted  cannot 

be  enjoined 5707 

answers  under  seal 5963 

attachment  execution — practice 6188 

execution  against  corijoration 6145 

See  Charities. 

Grade  Crossings. 
Injunctions. 
Receivers. 
Costs— 

in  discovery  in  aid  of  execution 5050 

judges  shall  establish  fee  bill 5080 

of  printing  pleadings  allowed  as  costs  of  cause 5098,  5313,  6041 

on  exceptions  for  scandal  and  impertinence 5099,  5813 

if  party  ordered  to  pay  costs  of  interlocutory  proceeding  the 
costs  shall  be  taxed  and  payment  enforced  by  attachment 

and  sequestration 5161 

in  cases  where  accountant  required 5178 

compensation  of  i-eferees 5183 

on  amendments 5315,  5316,  5900,  5901,  5904 

on  overuling  or  allowing  plea  or  demurrer 5331,  5333 
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Costs— Co»  finued. 

Section 
security  for  costs — when  required — practice 

5301,  5303,  5304,  5305,  6068 
temporary  absence  will  not  subject  the  person  to  the  order 

for  security 53O1 

when  the  right  to  security  will  be  treated  as  waived 5302,  5303 

the  order  may  be  made  when  the  case  is  at  issvie 5303 

but  not  if  it  delay  the  cause 5303 

when  security  will  generally  be  ordered 5304 

when  the  order  will  not  be  made 5305 

XJ.  S.  rule  as  to  security  for  costs 5305 

Philadelphia  rule  as  to  security  for  costs 5305 

courts  of  equity  follow  the  rule  at  law  as  to  security  for  costs.  5305 

affidavit  for  the  rule — notice 5305 

as  to  general  practice 5305 

penalty  for  failure  to  enter  security 5305 

security  for  costs  where  poverty  alleged 5322 

if  no  reUef  is  sought  against  a  party  but  the  plaintiff  requires 
him  to  appear,  he  shall  have  costs  unless  court  direct 

otherwise 5102 

w^here  parties  agree  to  dismiss  the  bill,  the  agreement  shall  be 

docketed  on  payment  of  costs  due  officers  of  court 5112 

costs  of  printing  exceptions  which  are  sustained  shall  be  al- 
lowed and  recovered  immediately 5128 

in  United  States  courts  costs  not  allowed  for  separate  answers 

unless  on  master's  certificate 5247,  5250 

in  IT.  S.  courts,  if  exceptions  to  answer  be  overruled  or  if  an- 
swer be  adjudged  insufficient,  costs  to  be  allowed  unless 

otherwise  directed 5250 

costs  in  U.  S.  courts  sur  exceptions  to  master's  reports. .  .5269,  5287 
if  bill  filed  without  authority  it  may  be  taken  off  the  file  or 

dismissed  at  costs  of  attorney 5361 

one  of  several  plaintiffs  in  bill  filed  without  his  authority  may 

have  his  name  stricken  out  at  costs  of  the  attorney 5361 

names  and  addresses  of  plaintiffs,  correct  names,  descriptions 
and  abode  to  be  stated  ;  in  default,  application  may  be 

made  for  security  for  costs  and  stay  of  proceedings 5368 

in  perpetuation  of  testimony,   when  defendant  may  obtain 

order  for  costs 5542 

in  perpetuating  testimony,  when  costs  not  awarded  defendant .  5543 
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Costs — Continued. 

Seotioa 

in  perpetuating  testimony,  stricken  out  of  costs  in  suit  at  law.  554a 

in  partition  cases 5807,  5821 

in  marshalling  assets 5838 

in  interpleader  cases 5868 

printing  demurrer 5943^ 

when  demurrer  allowed 5953 

when  demurrer  overruled 5954 

printing  exceptions  to  answers  in  discovery 5978 

printing  examiner's  report 6023 

service  of  stenographer 6032,  6038 

when  exceptions  referred  to  master 6027 

general  rules  in  equity 6109 

costs  in  in  equity  a  matter  of  discretion 6109,  6110 

equity  fee  bUl 6110 

equitable  plaintiff  liable  for  costs 6110 

if  not  named  previous  to  judgment,  name  of  equitable  plain- 
tiff should  be  suggested  of  record,  supported  by  affidavit, 

before  execution 6110 

when  decree  for  costs  cannot  be  changed 6110 

the  successful  party  generally  allowed  costs 6111 

defendant  putting  in  full  answer 6111 

exceptions  to  answer  overruled 6111 

exceptions  for  scandal  sustained 6111 

plaintiff  must  pay  costs  up  to  time  of  amending 6111 

when  no  direct  relief  sought,  and  defendant  required  to  ap- 
pear and  answer 6111 

when  cost  of  printing  exceptions  to  interrogatories  allowed. .  6111 
when  case  is'  referred  and  plaintiff  fails,  costs  imposed  on  him .  6111 
in  an  interlocutory  proceeding  how  payment  of  costs  en- 
forced   6111 

in  cases  of  account,  charge  of  accountant  may  be  taxed  as 

costs 6111 

on  whom  cost  of  postponements  imposed 6111 

when  case  sent  to  referee 6111 

effect  upon  question  of  costs  where  defendant  offers  tei-ms 

which  would  have  rendered  suit  unnecessary 6113 

unnecessary  litigation  should  be  discouraged 6113,  6113 

how  far  a  tender  affects  costs 6113 

tender  must  be  charged  and  proved 6113 
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Costs — Continued. 

Section 

when  costs  not  allowed 6114 

Supreme  Court  will  not  hear  question  of  costs  for  the  first  time .  6114 

how  far  conduct  of  parties  affects  costs 6114 

when  cost  of  preparing  injunction  affidavits  allowed 6114 

certain  defendants  may  be  ordered  to  pay  costs  and  other  de- 
fendants not  held  liable 6115 

when  order  has  been  made  as  to  costs,  the  question  cannot  be 

re-adjudicated  on  taxation  of  costs 6115- 

a  general  decree  for  costs  carries  all  costs 6116 

counsel  fees  as  costs 6117 

cost  of  obtaining  security 6118 

security  for  costs 6119 

execution  for  costs 6190,  6132 

fi.  fa.  may  be  issued 6130 

attachment  execution  may  be  issued 6120 

when  attachment  may  issue  to  enforce  order  for  costs 6120 

taxation  of  costs 6131 

appeals  from  order  as  to  costs 6181 

no  appeal  lies  from  a  taxation  of  costs 6181 

imposed  for  frivolous  delay  on  appeal 6183,  6184 

See  Fees. 

Councils — 

claiming  to  be  duly  elected  will  be  enjoined  from  interfer- 
ing with  the  organization  of  a  similar  body  having  a 

prima  facie  right 5699 

See  Municipal  Bodies. 

Counsel  Fee— 

See  Fees, 

Partition. 

County— 

no  bond  required  where  State  or  city  or  county  is  plaintiff  in 

injunction  bill 5069 

cities  and  counties  need  not  give  security  on  appeal 5069 

County  Treasurer- 
may  be  enjoined  from  selling  unseated  lands  when  taxes  have 

been  paid 5699 

59 
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Covenants- 
Section 

injunction  to  restrain  breaches  of  negative  covenants 5669 

when  injunction  issues  to  enforce 5687 

Creditors- 
simple  contract  or  attaching  creditors  cannot  enjoin  judg- 
ment creditor 5647 

marshalling  assets 5837,  5838,  5839 

Crimes — 

injunctions  will  not  issue  to  restrain 5629 

connected  with  violation  of  private  rights — when  equity  will 

enjoin 5682 

Cross-bills — 

may  be  filed  by  a  party  against  another  jointly  liable  with 

him 5109 

frame  of  bill 5125 

service  of  biU 5125 

under  State  practice  defendant  files  interrogatories  in  place  of 

I         bill  of  discovery 5125 

in  cross-bills  no  unnecessary  reference  shall  be  made  to  the 

original  bUl 5125 

rules  as  to  other  bUls  apply  to  cross-bUls 5125 

if  no  new  party  introduced,  a  copy  of  the  cross-bill  can  be 

served  on  counsel  of  plaintiff  in  the  original  bill 5125 

if  other  parties  are  introduced,  a  copy  of  the  original  biU,  of 

the  cross-bill  and  of  the  answer  to  the  original  bill  must 

be  served 5125 

affidavit  may  be  taken  by  any  person  authorized  by  the  laws 

or  usages  of  this  State  or  of  any  country  where  the  oath  is 

taken 5126 

for  discovery  only  allowed  in  United  States  courts 5257 

cross-bills  in  U.  S.  courts 5257 

definition 5886 

when  bill  may  be  brought 5886 

new  parties  can  be  introduced  by  cross-bill 5886,  5889 

under  Penna.  Rules 5887 

crosB-biUs  for  discovery  only  not  allowed 5125,  5888 

no  reference  need  be  made  to  matters  in  original  bill 5888 

service  of  cross-bill 
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Cross-bills — Continued. 

Section 

when  cross-bill  for  discovery  may  be  filed 5888 

cross-bill  for  discovery  not  necessary  vrhere  plaintiff  can  file 

interrogatories 5888 

when  a  new  party  cannot  be  added 5889 

a  purchaser  pendente  lite  may  file  bill 5890 

a  defendant  entitled  to  positive  reUef  may  file  bill 5890 

when  cross-bUl  may  be  filed 5891 

cross-bfil  must  be  confined  to  the  subject-matter  of  original 

bill 5891 

the  cross-bill  must  be  filed  in  same  court  as  that  in  which 

original  suit  is  pending 5893 

what  may  be  set  up  in  the  cross-bill 5891,  5893,  5894 

frame  of  cross-biU 5893,  5894 

when  afiidavit  to  cross-bill  required 5894 

when  demurrer  will  lie 5894 

when  supplemental  answer  shoiild  be  filed 5894 

practice  as  to  answer 5895,  5968 

when  plaintiff  in  cross-bUl  entitled  to  a  stay  of  proceedings. . .  5895 

hearing — order  of  court 5895 

subsequent  proceedings 5895 

form  of  cross-bill 5896 

when  it  may  be  amended 5904 

Cy  Pres  Doctrine — 

jurisdiction  in  equity 5061 

See  Charities. 


D. 

JDamages— 

will  be  decreed  in  a  proper  case 5438,  5453,  5454,  6093 

sustained  by  granting  preliminary  injunction  when  final  in- 
junction refused 5644 

in  a  suit  on  an  injunction  bond  damages  does  not  include 

counsel  fees 5644 

may  be  decreed  by  supplemental  bUl  when  original  bill  prays 

for  specific  performance 5936 

may  be  decreed  under  prayer  for  general  relief 6086 
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Dead—  „   „ 

Sectioa 

removal  of  the  dead  may  be  enjoined  at  the  instance  of  relar 

tives 5696 

Death- 
See  Abatement. 
Amendment. 
Parties. 
Ebvtvor. 
Supplemental  Bill. 

Debts- 

of  decedent— marshalling  assets 5833,  5834 

Decedent's  Estates — 

marshaUing  assets 5833 

See  Debts. 
Decedents. 

Decedents — 

contracts  of  decedents  for  sale  of  real  estate 5083 

See  Debts. 

Specific  Performance. 

Decision — 

of  Supreme  Court  remitted  with  record 6184 

Decrees- 
may  be  transferred  from  one  county  to  another  and  there  en- 
forced— lien — execution 5068,  6133 

whenalien 5077,  6096 

how  lien  revived 5078,  6096 

when  it  is  without  prejudice  to  rights  of  absent  parties 

5105,  5106,  5333,  5334 
in  default  of  demurrer  or  answer  after  service  plaintiff  may 

enter  order  as  of  course  for  decree  pro  confesso 5113 

after  decree  pro  confesso  for  want  of  appearance  or  for  want 

of  demurrer  or  answer  plaintiff  may  proceed  ex  parte. . . .  5113 
when  plaintiff  shall  be  entitled  to  an  attachment 5113 
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Decrees — Continued. 

Section 
■when  bill  is  taken  pro  confesso  and  court  proceeds  to  a  decree 

it  shall  be  absolute  unless  set  a^ide  within  fourteen  days 

after  notice 5114 

if  for  want  of  answer  the  decree  shall  not  be  set  aside  unless 

defendant  undertake  to  answer,  etc 5114 

if  demurrer  be  for  vexation,  delay,  and  be  frivolous  or  un- 
founded, decree  pro  confesso  may  be  entered 5121 

if  demurrer  be  overruled,  the  defendant  may  be  assigned  to 

answer  the  bill,  or  decree  pro  confesso  may  be  entered. . .  5121 
decree  pro  confesso  may  be  entered  or  an  attachment  issued  if 
defendant  fail  to  answer  after  exceptions  to  answer  sus- 
tained    5129 

form  of  decree  or  order 5163,  6083 

to  be  submitted  to  the  other  side — exceptions 5163 

for  payment  of  money  to  be  indexed 5164,  6083 

when  minute  of  decree  to  be  indexed  without  waiting  for 

draft 5164,  6083 

how  obedience  to  decree  compelled — attachment,  sequestration, 

writ  of  assistance  allowed  on  motion 5165 

writ  of  assistance  to  be  allowed 5166,  5167,  5195 

one  not  a  party  who  obtains  an  order  may  enforce  obedience 

to  it 5168,  5197 

errors  from  accident  or  omission  in  decrees  may  be  corrected 

on  petition  without  rehearing 5169 

petition  for  rehearing— affidavit  thereto— when  granted 5170 

if  appeal  do  not  affect  the  whole  decree  and  its  enforcement, 
leave  will  be  granted  to  proceed  with  part  of  decree  under 

State  Rules 5184,  6163 

directing  account  of  personal  estate  of  testator  or  intestate.  5358,  6081 

U.  S.  Rules  as  to  decrees 5370,  5371,  5383 

a,mendment  of  decrees  U.  S.  courts 5270 

frame  of  decree  in  U.  S.  court 5271 

frame  of  petition  for  rehearing 5273 

decrees  pro  confesso  after  an  appearance  in  U.  S.  court  must 
be  preceded  by  notice  to  file  plea,  answer  or  demurrer  on 
or  before  next  rule-day,  allowing  20  days  to  intervene. . .  528S 
bills  shall  not  be  dismissed  for  want  of  replication  unless  sim- 
ilar notice  has  been  served  to  reply,  etc 5282 

each  solicitor  must  be  served 5383 
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Section- 
decree  pro  confesso  against  infant  on  bill  to  reform,  inopera- 
tive    5451 

form  of  decree  assigning  dower 5562 

form  of  decree  appointing  receiver 5587,  5588 

decree  against  receiver  is  enforced  by  attachment 5600 

receiver  protected  by  payment  under  decree 5614 

in  patent  cases  necessary  on  motion  for  preliminary  injunc- 
tion   5650,  5651,  5653 

'     for  injunction  in  patent  oases 5658 

form  of  decree  in  specific  performance 5730 

execution  and  enforcement  of  decree  for  specific  performance.  5780 
decree  in  specific  performance  should  not  include  defendant's 

wife  when  she  was  not  a  party  to  the  proceedings 5730 

trustee  protected  if  he  distribute  under  decree 5753 

interlocutory  decree  in  partition 5798 

confirming  master's  report  in  partition 5807 

confirming  rfeturn  to  order  of  sale  in  partition 5813,  5817 

confirming  master's  final  report  in  partition 5837,  5828 

when  it  may  be  amended 5914 

when  supplemental  biU  may  be  filed  to  carry  out  a  decree. . . .  5926 
referring  cause  to  master  should  contain  a  clause  as  to  the  pro- 
duction of  documents 6001,  6008,  6027 

appointing  master 6027 

definition 6079 

Interlocutory  decree 6079 

final  decree 6079 

practice  on  taking  decree  pro  confesso 6080 

decree  for  account  of  decedent's  personal  estate 6081 

decree  on  foreclosure  of  mortgage  for  balance  due  plaintiff. . .  6082 

practice  as  to  drafting  and  approving  decree 6088 

correction  of  clerical  errors  in  a  decree 6084 

conformity  of  decree  with  prayer , 6085 

what  d  ecree  may  be  entered  under  the  prayer  for  general  relief.  6086 

decrees  pro /orma  condemned 6087 

irregular  decrees 6088 

if  defendant  after  bill  filed  and  notice  build  contrary  to  prayer 

of  bill 6089 

if  a  track  be  laid  after  bill  filed  and  notice,  abatement  will  be 

decreed gOgft 


INDEX.  935 
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Section 

who  are  bound  by  decree 6090 

collusion  in  securing  a  decree  vitiates  it 6091 

■when  court  may  make  decree  against  survivor  where  defen- 
dant dies  pendente  lite 6092 

when  court  will  award  damages 6086,  6093 

parties  may  agree  to  dismissal  of  bill  before  decree 6094 

conclusiveness  of  decrees 6095 

decree  conclusive  in  any  other  suit  between  the  same  par- 
ties   6095 

decree  conclusive  of  all  material   questions  which  have 

been  decided  in  the  course  of  suit 6095 

decree  conclusive  as  to  every   fact  upon  which  suit  is 

founded 6095 

decree  dismissing  bill  may  be  without  prejudice 6095 

transcripts  of  decrees  in  U.  S.  courts  may  be  entered  in  State 

courts  and  indexed 6096 

orders   and   decrees   rendered  in   one  county  may  be  trans- 
ferred to  another  and  there  be  a  lien 6096 

how  decrees  of  Superior  Court  are  indexed  as  Hens 6096 

cannot  be  opened  to  correct  distribution  where  a,  bank  has 

failed 6100 

for  costs  cannot  be  changed 6110 

may  impose  costs  upon  certain  defendants  and  not  all  de- 
fendants   6115 

for  costs  carries  all  costs 6116 

for  performance  of  a  specific  act  must  prescribe  time  when  it 

shall  be  done 6130 

may  be  enforced  in  favor  of  persons  not  parties  to  the  suit. . . .  6131 
appointing  receiver  of  realty  should  contain  clause  requiring 
parties  to  deliver  to  him — tenants  to  attorn  and  pay  rents 

to  him 6136 

appeal  does  not  lie  from  a  pro  forma  decree 6179 

when  reversed  on  appeal 6183 

See  Decree  Peo  Conpesso. 

INTEKLOCUTOBY  DECREE. 
REHEAEINa. 

Review. 

Decree  Pro  Confesso — 

for  want  of  an  appearance  and  answer 5097,  5283 
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Seotion 

proceedings  after  entering 5113 

when  deemed  absolute 5114,  5206 

entered  of  course  and  before  prothonotary  in  State  practice. .. 

5156,  5193 

practice  in  U.  S.  courts 5205,  5206 

how  entered  in  U.  S.  courts 5282 

in  partition  cases 5788,  5789 

practice  entering  decree 5965,  6046,  6080,  6088,  6090 

in  suit  begun  by  foreign  attachment 6064 

See  Decebes. 

Deed- 
will  not  be  construed  a  mortgage 5450 

cannot  be  reformed  against  infant  on  default  of  guardian 

ad  litem 5451 

not  necessary  where  purparts  allotted  in  partition  and  parties 

hold  legal  title 5809 

where  parties  have  equitable  title  and  purparts  allotted  in 

partition 5809 

in  partition  by  master 5820 

in  the  execution  of  deeds  master  to  be  appointed 6024 

Defendants — 

who  are  to  be  made  defendants 5373 

See  Parties. 
Preparation. 

Defenses- 
all  defenses  to  be  by  answer  or  demurrer — all  issues  of  fact 

must  be  made  by  answer 5173 

setting  aside  service 6065 

motion  to  quash  writ 6665 

appearance 6066 

order  to  enter  appearance 6067 

security  for  costs 6068 

want  of  parties 6069 

exceptions  to  bill  for  scandal  or  impertinence 6070 

cross-bill 6071 

demurrer .  6072 

pleas 6073 


INDEX.  937 

"Defenses — Continued. 

Section 
answer 6074 

replication 6075 

trial  by  jury 6075 

production  of  documents 6076 

amendments  to  answer 6077 

supplemental  answer 6078 

Demurrers — 

immediately  after  appearance  plaintiff  may  enter  rule  as  of 

course  on  defendant  to  demur  or  answer,  '. 5113 

decree  pro  confesso  may  be  entered  for  non-compliance  with 

the  rule  to  demur  or  answer 5113 

attachment  may  issue 5113 

defendant  may  demur  to  part  of  bill  and  answer  the  residue. . 

5115,  5119,  5219 

no  demurrer  shall  be  filed  unless  supported  by  affidavit  that  it 

is  not  interposed  for  delay 5116 

form  of  demurrer 5116 

plaintiff  may  set  down  the  demurrer  to  be  argued 5117 

if  plaintiff  do  not  in  ten  days  set  down  the  demurrer  for  argu- 
ment, defendant  raay  set  it  down  on  five  days'  notice. . . .  5118 

demurrer  shall  not  be  overruled  because  it  does  not  cover 

so  much  of  the  bill  as  it  might  have  extended  to 5119 

if  demurrer  allowed  the  court  may  allow  the  plaintiff  to 

amend  his  bill  upon  reasonable  terms 5130 

if  demurrer  overruled  the  court,  unless  satisfied  that  the  de- 
murrer was  for  vexation  and  delay,  shall  assign  a  time  for 
answering,  and  in  default  a  decree  pro  confesso  shall  be 
entered ; 5121 

but  if  demurrer  was  for  vexation  and  delay  and  frivolous  or 

unfounded,  decree  pro  confesso  shall  be  entered 5121 

defendant  need  not  answer  all  the  bill  where  he  can  demur  to 

part 5132 

if  amendment  to  bill  is  filed  after  answer  filed  and  vary  the 
case,  defendant  may  demur  as  if  no  answer  had  been  filed, 
and  the  original  answer  shall  not  be  used  except  as  admis- 
sion of  facts,  etc 5136 

XT.  S.  Rules  as  to  demurrers  and  pleas 5218,  5333 

-when  filed  in  U.  S.  courts 5305 
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Section. 

in  U.  S.  courts  to  be  supported  by  certificate  and  affidavit 5319' 

not  bad  if  it  extend  to  part  of  the  same  matter  covered  by  an- 
swer   5333 

if  bill  objectionable  for  scandal  or  impertinence  no  demurrer 

lies  ;  the  remedy  is  by  exception 5383 

the  objection  against  multifariousness  must  be  made  by  de- 
murrer ;  objecting  at  hearing  is  too  late 5385 

want  of  certainty  in  bill  can  only  be  taken  advantage  of  by 

demurrer 5389 

when  demurrer  will  lie  to  bill  to  perpetuate  testimony 5533 

when  filed  in  injunction  cases 5708 

in  partition  cases 5788 

in  interpleader  oases 5861 

to  bUls  of  review 5878,  5876- 

tooross-bUl 5888,5891,5894 

to  amended  bill 5903 

when  it  may  be  amended 5913 

definition 5939 

never  filed  to  an  answer  or  plea 5939 

general  directions 5940^ 

not  to  demur  to  informal  defect 5940 

it  may  be  to  relief  or  relief  and  discovery 5940 

it  cannot  be  to  discovery  alone 5940 

a  demurrer  to  whole  of  the  reUef ,  if  sustaiaed,  defeats  dis- 
covery    5940' 

both  original  and  supplemental  bUIs  may  be  demurred  to . .  5940- 

general  demurrers 5941 

special  demurrers 5941 

speaking  demurrer 5941 

when  demurrers  must  be  filed 5943- 

no  rule  to  demur  necessary 5943 

when  demurrer  must  be  printed 5943 

service  of  demurrers 5943 

when  demurrer  will  lie ;    ....  5944 

want  of  equity  in  biU 5944 

want  of  jurisdiction 5944 

legal  disability  of  plaintiff 5944 

when  plaintiff  has  no  interest 5944 

when  defendant  has  no  interest 5944 
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Demurrers— Coniinwed. 

Section, 
to  enforce  a  penalty 5944 

defect  in  form 5944 

certainty 5944 

want  of  offer  to  pay  what  is  due 5944 

want  of  affidavit  to  bill  when  requisite 5944 

multifariousness 5944 

misjoinder  of  plaintiffs 5944 

want  of  parties 5944 

matters  apparent  on  the  face  of  bill 5944 

where  there  is  an  adequate  remedy  at  law 5944 

where  material    allegations  necessary  to  sustain  relief 

prayed  for  have  been  omitted  from  the  bill 5944 

when  demurrer  will  not  lie 5944 

to  new  matter  alleged  by  defendant 5944 

to  a  plea  or  answer 5944 

where  a  party  has  had  his  day  in  court 5944 

when  demurrer  sustained 5945 

statute  of  frauds 5945 

statute  of  hmitations 5945 

presumption  of  payment 5945,  5946 

frame  of  demurrer , 5945,  5947 

when  demurrer  sustained  and  amendment  allowed.  .5945,  5947,  5953 

when  demurrers  not  sustained 5946 

where  bill  presents  a  case  for  relief 5946 

that  agreement  was  not  in  writing 5946 

to  discovery  alone 5946 

where  question  of  trust  i-aised  though  an   ecclesiastical 

matter 5946 

where  bill  is  amended  after  answer  filed 5947 

a  demurrer  to  part  of  bill  overruled  by  answer  to  the  whole 

bUl 5947 

demurrer  to  specific  interrogatories  should  allege  particulars.  5947 

demurrer  may  be  to  whole  or  part  of  bill 5948^ 

demurring  and  answering  at  the  same  time 5747,  5948,  5949 

when  certificate  of  counsel  requisite 5950 

aflidavit  requisite 5950 

when  demurrer  may  be  argued — notice 5951 .  5955 

if  demurrer  too  narrow 5952= 

if  demurrer  overruled 5954- 
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Demurrers —  Continued. 

Section 

when  defendant  may  be  required  to  demur  or  answer 5955 

when  defendant  may  decline  to  answer  where  he  might  pro- 
tect himself  by  demurrer 5956 

what  the  demurrer  admits 5957 

form  of  demurrer 5958 

costs 5943,  5953,  5954 

appeals .    5959 

argument  on  bill  and  demurrer ....  6051 

as  to  costs  on  omission  to  file 6110 

JJepositions — 

order  to  take  testimony 5139 

order  for  a  commission 5139 

return  of  commission 5140 

exceptions  to  commission 5140 

form  of  last  interrogatory 5141 

when  witnesses  may  be  heard  in  court  upon  interlocutory  ap- 
plication    5142 

examiners — duties 5143 

when  party  examined  may  afiarm 5144 

depositions  to  be  in  first  person  and  in  paragraphs 5144 

rule  to  close  taking  testimony 5145 

how  master  to  examine  witnesses 5151 

affidavits,  depositions,  documents,  etc.,  may  be  offered  be- 
fore master 5152,  5265 

exceptions  to  depositions  on  filing 5140,  5290,  6030 

of  ancient,  infirm  or  going  witnesses — practice        5139,  5256 

how  taken — practice  in  U.  S.  court 5253 

of  witnesses  out  of  the  State — how  taken 5884 

Devises- 
marshalling  assets 5833 

Directors— 

when  stockholders  may  sue  directors  and  others..  5309,  5310,  5313 

directors  not  liable  for  mistakes  in  judgment 5310 

directors  are  responsible  for  fraud,  gross  inattention,  etc.,  re- 
sulting in  loss 5310 

when  board  of  school  directors  fraudulently  and  unlawfully 
conspire  to  purchase  property  owned  by  one  of  their  num- 
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Sectioa 
ber  for  site  of  new  school,  equity  will  enjoin  the  collection 

of  building  tax 57O3 

See  Corporations. 
Stockholders. 

Disclaimer — 

effect  of  filing 5990 

Discovery — 

jurisdiction 5040,  5043 

in  aid  of  an  execution 5046,  5047,  5048,  5049,  5050 

in  aid  of  an  execution— frame  of  bill 5047 

in  aid  of  an  execution— bill  must  be  sworn  to 5047,  5050 

in  aid  of  an  execution — interrogatories 5048,  5049 

in  aid  of  an  execution — scire  facias 5049 

in  aid  of  an  execution — answer 5049 

in  aid  of  an  execution — ser^'ice  of  bill 5049' 

bill  may  be  filed  against  a  charitable  corporation  whose  in- 
come exceeds  the  limit  allowed  by  law  or  where  property 

is  def  easibly  held 5061 

interrogatories  waiving  answer  under  oath 5327 

where  plaintiff  desires  discovery  he  must  specially  interrogate 

defendant  in  XJ.  S.  courts 5226,  5327 

cross-bill  for  discovery  only  allowed  in  U.  S.  courts  5257 

when  a  bill  relating  to  real  estate  cannot  be  filed  by  cestui  que 

trust  without  joining  trustee 5342 

bill  of  discovery  in  aid  of  suit  at  law  to  be  addressed  to  court 

where  issue  pending 5367 

bill  in  aid  of  execution  and  to  discover  assets  to  be  addressed 

to  court  where  judgment  entered 5867 

discovery  granted  in  cases  of  lost  bonds 5414 

bill  for  discovery  in  cases  of  lost  bonds,  notes  or  deeds  need 

not  be  sworn  to 5414 

bill  to  perpetuate  testimony  is  not  a  bill  for  discovery 5537 

bill  for  discovery  may  pray  for  perpetuation  of  testimony. . .  .  5537 

discovery,  bills  of 5463-5479 

nature  of  bills  of  discovery 5463 

usually  contain  no  prayer  for  relief 5463 

answer  to,  can  be  used  as  admission  of  party  making  it . .  5463- 
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Section 

answer  to  interrogatories  can  be  read 5463 

object  of  bill  is  to  compel  answer  under  oath 5463 

Act  of  1798  does  not  affect  right  to  discovery 5463 

outline  of  statutes,  practice,  etc 5464 

reference  as  to  bills  in  aid  of  suit  at  law,  and  in  aid  of  ^. 

fa 5464 

acts  conferring  jurisdiction  in  equity  as  to  discovery 5464 

proceedings  to  obtain   discovery  from  corporation  against 

which  judgment  has  been  rendered 5465 

petition  to  be  filed,  etc 5465 

interrogatories 5465 

sequestrator  may  be  appointed,  etc 5465 

Auditor-General  may,  in  certain  cases,  compel  discovery  from 

charitable  corporations  or  associations 5466 

answer  to  bill  of  discovery  relating  to  fraud  under  warrant  of 

arrest  act  not  to  be  used  in  any  other  proceeding 5467 

trustee,  etc.,  under  penal  act  of  1860  must  make  discovery  in 

civil  proceeding 5468 

his  answer  not  to  be  used  against  him  in  criminal  case. . .  5468 

right  of  discovery 5469 

court  having  jurisdiction  may  grant  further  relief 5469 

plaintiff  must  establish  right  to  subject-matter 5469 

English  rules  as  to  Attorney-General  do  not  apply  here. . .  5469 

defendant's  answer  may  defeat  plaintiff's  right 5469 

where  statute  protects  defendant  in  criminal  court,  he 

must  answer 5469 

bill  may  be  filed  though  adversary  may  be  called  as  wit- 
ness    5469 

if  principal  and  agent  j  oined  in  one  suit  both  must  answer. .  5469 
statute  of  limitations  cannot  be  set  up  where  bill  def  ea.ts 

its  application  5469 

intention  to  bring  an  action  will  support  biU  as  effectu- 
ally as  if  action  actually  commenced 5470 

■bm  of  discovery  will  not  lie  to  compel  agent  to  disclose  name 

of  principal 5471 

nor  to  compel  disclosure  of  names  of  witnesses,  nor  of 

evidence 5471 

nor  to  impeach  credit 5471 

structure  of  bUl 5473 
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Section 

should  be  part  of  common-law  suit 5472 

may  state  defense  expected  and  pray  discovery  of  aU  ma- 
terial in  answer  to  defense 5473 

subject-matter  of  issue,  purpose  and  reason  for  discovery 

to  be  stated 5472 

papers,  deeds,  etc.,  to  be  described 5472 

other  averments  necessary 5473 

bill  need  not  be  signed  or  sworn  to 5472 

signature  of  counsel  sufficient 5473 

must  be  printed 5473 

outside  parties  not  to  be  made  defendants 5472 

officers  of  corporation  may  be  joined 5338,  5373,  5473 

answer — interrogatories 5474 

discovery  in  aid  of  execution 5475 

requisites 5475 

indexing  bill 5475 

practice  where  defendant  charged  with  fraudulent  con- 
veyance    5-175 

attachment  for  contempt 5476 

Equity  Rule  VI.,  g  39 5476 

form  of  bill  of  discovery  before  suit  at  law  brought 5477 

form  of  bill  of  discovery  filed  by  defendant  in  aid  of  suit  at 

law  on  forged  check 5478 

form  of  interrogatories  5479 

an  heir-at-law  cannot  have  discovery  of  deeds  in  which  he  has 

a  prospective  right 5855 

cross-bills — when  allowed 5888 

hill  may  be  amended  so  as  to  become  bill  for  relief 5904 

cross-bill  may  be  amended  so  as  to  become  bill  for  reUef 5904 

answer  to  bill  of  discovery 5968,  5970,  6007 

answers  to  interrogatories 5968 

bill  for  the  production  of  documents 6006 

demurrer  will  not  lie  to  discovery  alone 5940,  5946 

biU  may  be  demurred  to  where  it  does  not  aver  the  materiality 

of  discovery  beyond  six  years 5945 

on  whom  costs  imposed 6111 

Dismissal — 

of  biU  for  want  of  parties 5111,  5388 
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Sectiott 

of  suit  by  agreement 5113 

of  suit  when  no  replication 5251 

of  bill  for  want  of  parties  may  be  without  prejudice 5961 

of  suit  on  failure  to  file  repUoation 5993 

of  bill  for  want  of  proofs 6061 

of  bill  by  agreement 6094 

of  bill  may  be  without  prejudice 6095 

who  pays  costs  on  dismissal  of  bill 6110,  6130 

of  appeal 6160,  6163 

See  Bill. 

Disputed  Boundaries — 

in  Philadelphia  jurisdiction 5059 

Dissolution — 

of  injunction — practice 5639,  5640,  5641 

See  Injunctions. 

Distraint — 

landlord  has    no  priority  where   goods   of  tenant  sold  by 

receiver  without  distraining 6136 

See  Landlord  and  Tenant. 
Receivers. 
Distributee— 

when  distributee  overpaid  he  will  be  enjoined  from  withdraw- 
ing deposit 5703 

Dividends- 
stockholders  may  sue  for  dividends 5313 

directors  cannot  i-escind  dividend  without  consent  of  stock- 
holders  5313 

bills  by  stockholders  to  collect  dividends 5513 

form  of  bill  by  stockholder  for  dividend  declared 5514 

See  Corporations. 
Stockholders. 

Dockage- 
jurisdiction  as  to  apportionment  of 5064 

Docketing— 

suit  in  U.  S.  courts 5203 
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Dower— 

Section 
jurisdiction 5O51,  5053 

definition 555O 

English  and  Pennsylvania  statutes 5550 

different  kinds  of  dower  , 555O 

dower  at  common  law 5550 

nature  of  statutory  dower  in  Pennsylvania 5550 

of  what  widow  is  dowable 5550 

dower  is  not  a  rent-charge 5550 

widow  is  a  purchaser 555O 

her  interest  can  be  seized  for  her  debt 5550 

as  to  bar — waiver 555O 

bar  of  dower  in  England  by  act  of  husband  alone    5551 

other  bars 5552 

sale  under  husband's  mortgage 5552 

judicial  sale 5552 

partition 5552 

assignment  for  benefit  of  creditors,  and  sale 5553 

batLkrupt's  assignment 5553 

agreement  of  separation,  and  relinquishment  of  rights,  etc.  5553 

desertion 5553 

desertion  and  adultery 5552 

release 5553 

bequest  or  devise 5553 

widow's  shai-e  if  she  take  against  will 5552 

widow's  election 5553 

she  may  be  cited  to  elect 5553 

proceedings  by  action  at  law 5553 

annual  sum  may  be  awarded  in  lieu  of  dower 5552 

Orphans'  Court  remedy  for  dower 5553 

where  decedent  died  in  possession,   remedy  exclusively  in 

Orphans'  Court 5553 

how  dower  to  be  secured  on  partition 5558 

if  land  consists  of  several  parcels 5553 

dower  of  widow  of  intestate  co-tenant 5553 

dower  does  not  merge 55:"!3 

possession  of  husband  not  requisite 5553 

partial  intestacy 5553 

court  can  decree  termination  of  trust  to  pay  dower 5553 

payment  and  discharge  of  dower 5553 

60 
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Section 
proceedings  in  certain  cases  to  satisfy  dower 5553 

when  dower  remains  charged  after  sale  5553 

remedy  in  equity 5554 

no  action  of  dower  to  abate  by  death 5555 

widow  who  elects  to  take  dower  in  lieu  of  taking  under  hus- 
band's will 5556 

alien  is  not  entitled  to  dower 5557 

application  of  equity  jurisdiction  in  dower 5558 

where  dowress  has  died 5558 

limitation  of  equity  jurisdiction  in  Common  Pleas  Court 5558 

where  jurisdiction  of  Orphans'  Court  is  exclusive 5558 

widow  of  tenant  in  common 5558 

equity  can  charge  annual  sum 5538 

she  can  sue  in  equity  where  there  is  breach  of  agreement ....  5558 

when  legacy  in  lieu  of  dower  does  not  abate 5558 

lien  creditor  of  widow 5558 

w^idow  of  tenant  of  base  fee 5558 

unopened  mines — life  estate 5558 

vested  remainder 5558 

extent  of  dowry 5559 

what  may  be  pleaded  against  dower 5559 

various  defenses 5559 

assignment  of  dower 5560 

practice  under 5560 

entry  after  assignment 5561 

decree  assigning  dower 5563 

form  of  dower , 5563 

limitation  as  to  dower 5564 

sequestration  in  England 5565 

will  not  bar  dower  although  marriage  took  place  after  seques- 
tration issued 5565 

form  of  bill  for  dower 5566 

executor  not  a  proper  party 5566 

form  of  bill  by  executors  of  dowress 5567 

suggestions  for  preparation  of  such  bill , 5567 

form  of  bill  by  widow  for  partition 5568 

JJraughtsman— 

will  be  enjoined  from  making  map  from  materials  collected 

while  in  employ  of  State 5699 
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E. 
Easements — 

Section 
when  injunction  will  issue 5689 

Ecclesiastical  Property — 

may  be  adjudged  by  equity,  if  question  of  trust  is  raised 5946 

IJjectment — 

when  receivers  appointed  in  ejectment  cases 5581 

not  appointed  under  mere  ejectment  bill 5581 

when  ejectment  pending 5582 

conflict  of  authority  as  to  appointment  of  receiver  in  such  case.  5583 
when  defendant  will  be  enjoined  from  disturbing  plaintiff  in 
his  usual  occupation  of  property  pending  suit  between 

joint  occupants  of  a  property  in  dispute 5639 

when  necessary  before  partition  brought  5775 

may  oust  bill  of  peace 5849 

See  Bills  op  Peace. 
Partition. 
Receivers. 
Election — 

in  cases  of  account — between  suit  in  equity  or  at  law 5411 

suit  against  corporation  cannot  be  brought  to  try  validity  of 

corporate  election 5492 

bill  by  stockholder  praying  court  to  supervise  corporate  elec- 
tion   5516 

when  such  bill  may  be  filed 5516 

form  of  bill  for  appointment  of  master  to  supervise  corporate 

election  in  cases  of  illegal  voting 5517 

form,  of  bUl  for  appointment  of  master  to  supervise  corporate 

election  in  case  of  fraud  and  apprehended  violence 5518 

Tvidow's  election  in  dower  cases 5552 

she  may  be  cited  to  elect 5552 

when  receiver  appointed  in  contested  elections 5577 

in  contested  election  cases  an  injunction  will  not  issue  to  re- 
strain an  officer  in  the  exercise  of  his  office 5707 

an  injunction  will  not  issue  to  restrain  holding  of  municipal 

election  5707 

See  Certificate  of  Election. 
Corporations. 
Injunctions. 
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Eneumbranoers— 

Section) 

when  necessary  parties 5354,  5356,  5357 

Endorsement — 

on  bill  in  State  courts 5462 

Endorsing— 

negotiable  paper — omission — relieved  against 5415 

Equitable  Assignment— 

of  a  chose — when  equity  will  supply  omission 5415 

Equitable  Election — 

may  be  enforced  in  partition 5769 

Equitable  Title- 
when  partition  lies 5771,  5775,  5776 

Equity  Fee  Bill- 
form  of  bill  of  costs  under  fee  biU 5834 

feebill 6110 

Equity  Jurisdiction — 

Penn's  letter:   "The  Indian  is  not  perplexed  by  Chancery 

suits  " 5037 

the  quarter  sessions — a  court  of  equity 5038,  5039 

general  equity  powers  conferred  on  Common  Pleas 5030,  5031 

the  governor  authorized  to  hold  a  court  of  equity 5034 

Chief  Justice  Allen's  regret  that  there  was  no  court  of  equity.  5084 

constitution  of  1776  gave  limited  equity  powers 5035 

the  constitution  of  1790  authorized  grant  of  equity  powers. . .  5036 

subsequent  grant  of  powers 5037 

the  Act  of  15  &  16  Victoria  and  subsequent  orders  of  August 
6,  1858,  abolishing  subpoenas  providing  as  to  frame  of 

bills,  etc.,  similar  toPenna.  Rul6s  of  May  37,  1865 5037 

the  English  equity  statutes  summarized 5038 

legislation 5038-5085 

constitutional  provisions 5039 

Supreme  Court  jurisdiction 5039 

general  grants  of  jurisdiction 5040 

perpetuation  of  testimony 5040 

obtaining  evidence  out  of  State 5040 
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Equity  Jurisdiction— Continued. 

Seotiou 
persons  no7i  compos  mentis 5040 

control,  etc. ,  of  trustees 5040 

control,  etc.,  of  corporations 5040 

unincorporated  societies 5040 

partnerships 5040,  5041 

care  of  trust  monies,  etc., 5040 

discovery  of  property  5046 

interpleaders 5040 

property  claimed  by  two  or  more 5040 

injunction 5040 

specific  relief 5040 

partnership  and  other  accounts 5041 

fraud  and  accident 5043 

mistake  and  account 5043 

lost  records 5044 

jurisdiction  extended  throughout  the  State 5045 

appeals  to  Supreme  Court 5045 

discovery  of  facts 5040,  5043 

requisites  of  bill  for  discovery  of  property 5047 

interrogations 5048 

sci.  fa.  sur  bills  for  discovery  of  property 5049 

costs  in  such  cases 5050 

dower  and  partition 5051,  5053 

court  may  refer  to  master  in  partition 5053 

duty  of  court  on  report  of  master 5054 

effect  of  decree  confirming  partition 5055 

where  master  reports  property  cannot  be  divided 5056 

return  of  master  to  order  of  sale 5057 

confirmation  of  past  decrees  in  partition 5058 

disputed  boundaries  in  Philadelphia 5059 

jurisdiction  over  tenants  in  common  of  mines 5060 

charities 5061 

in  cases  of  mortgages  by  corporations 5063 

under  general  plank  road  law 5063 

as  to  apportionment  of  wharfage  or  dockage 5064 

how  Chancery  powers  to  be  exercised 5065 

process  is  to  be  served 5065 

injunctions  where  rights  invaded  by  corporations 5066 

-where  railroads  cross  lines  of  railroads 5067 
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Equity  Jurisdiction — Continued. 

Section.. 
no  injunction  against  erection  or  use  of  public  work  under 

authority  of  act  of  legislature 5068 

no  injunction  to  issue  until  bond  given 5069 

but  no  bond  required  where  State  or  city  or  county  is  plain- 
tiff    5069 

cities  and  counties  need  not  give  security  on  appeal 5069 

appeals  from  decrees  granting  or  refusing  injunctions  5070 

general  provisions  as  to  appeals  in  equity 5071 

bond  to  be  given  if  stay  desired 5072 

if  decree  appealed  from  directs  assignment  or  delivery  of  se- 
curities   5073 

if  decree  appealed  from  directs  execution  of  a  conveyance  or 

some  instrument 5074 

bond  to  be  given  to  provide  against  waste 5075 

when  appeal  shall  be  a  stay 5076 

decree  a  lien ;  may  be  revived  by  sei.  fa 5078 

amendments  may  be  made 5079 

tariff  of  fees  and  costs  to  be  made  by  judges 5080 

jurisdiction  to  reform  acknowledgments 5081 

contracts  of  decedents  for  sale  of  real  estate  5083 

mortgagor's  assignors  may  pay  into  court  and  have  satisfac- 
tion entered  or  re-conveyance  made 5083 

when  bank  declared  fraudulently  insolvent  assignee  shall  file 

a  bill 5084 

when  foreign  attachment  may  issue  in  equity 5085 

equity  side  of  courts  to  be  deemed  always  open  for  filing 

pleadings,  etc.,  etc 5086,  5188 

prothonotary's    office  to  be  open  for  matters  grantable  of 

course 5087 

clerk's  office  of  U.  S.  courts  to  be  open 5189 

See  JuEiSDicTioN. 
Legislation. 
Rules. 

Evidence— 

out  of  state — jurisdiction 5040^ 

on  an  equity  trial  to  be  taken  stenographically 5185 

bill  of  discovery  will  not  lie  to  compel  disclosure  of  evidence..  5471 
how  taken  in  equity 5883^ 
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Evidence — Continued. 

Section 
jurisdiction— practice  as  to  obtaining  evidence  from  places  not 

within  the  State 5884 

commissions 5884 

letters  rogatory 5884 

depositions  in  case  where  a  will  is  proved  abroad 5884 

how  evidence  taken  under  new  Equity  Rules 5884 

when  evidence  out  of  the  State  may  be  taken  on  rule  under 

Act  of  June  35,  1895 5884 

See  Discovery. 
Pbrpetuation. 
Testimony. 

Examiner — 

proceedings  and  practice 5143,  5353,  5284,  5291,  5293 

depositions  taken  before  reference  may  be  used,  and  exam- 
iner shall  certify  facts 5139,  5153 

office  abolished  in  State  practice  except  in  special  cases 5174 

may  be  a  skilled  stenographer  in  U.  S.  courts 5391 

may  be  appointed  by  consent  of  parties  in  U.  S.  courts 5293 

duties— State  Rules 5143,  5145 

vrhen  party  may  affirm 5144 

depositions  to  be  in  first  person  and  in  paragraphs 5144 

rule  to  close  testimony 5145 

proceedings  before  examiners — ^costs — commissions — deposi- 
tions in  U.  S.  courts 5252,  5256 

examiner  in  bill  to  perpetuate  testimony 5541 

office  abolished  in  proceedings  quia  timet. 5857 

production  of  books,  documents,  etc 6003 

when  examiners  appointed 6010 

examiner  not  appointed  until  case  at  issue 6010 

motion  for  examiner 6010 

form  of  motion  for  appointment  of  an  examiner 6011 

when  relatives  of  judges  cannot  be  appointed  6011 

notice  of  motion  not  necessary 601 1 

■  when  stenographer  appointed 6011 

w^hen  parties  may  select • 6011 

duties  of  examiner 6013 

he  cannot  pass  on  question  of  evidence 6013,  6013 

proceedings  before  examiner 601 3,  601 6 
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Examiner — Continued. 

Section 

when  testimony  scandalous — practice 6013 

requiring  witnesses  to  attend  before  examiner 6014 

where  witness  faUs  to  appear  or  answer 6014,  6015,  6016 

examiner  should  certify  question  to  court 6014,  6015,  6016 

enforcing  order  to  appear  by  attachment 6014,  6015,  6016 

depositions  taken  before  reference  may  be  used  before  exam- 
iner    6016 

as  to  examining  an  adversary — order  required 6017 

examiner's  interlocutory  report  and  certificate 6018 

as  to  closing  testimony — practice 6016,  6019 

filing  examiner's  report 6020 

filing  exceptions  to  the  taking  of  depositions 6020 

the  examiner  cannot  hear  testimony  after  filing  his  report. . .  6020 

when  report  referred  back — practice 6020 

printing  testimony 6021 

examiner's  fee 6022 

cost  of  printing  report 6033 

stenographer's  bill 6033 

payment  of  examiner's  fee  cannot  be  enforced  by  attachment..  6023 
when  examiner  can  issue  execution  to  enforce  payment  of 

fee 6023 

form  of  examiner's  report 6023 

notice  of  filing  report 6033 

See  Evidence. 
Depositions. 
Testimony. 

Exceptions— 

for  scandal  or  impertinence 

5099,  5130,  5213,  5314,  5383,  5979,  5983,  6053,  6054 

to  answer  to  interrogatories 

5134,  5127,  5128,  5129,  5974,  5976,  5977,  5978,  6053 

exceptions  to  answers  must  be  printed 5128 

if  defendant  do  not  file  amended  answer  in  ten  days  plaintiff 

may  set  down  exceptions  for  hearing 5138 

if  he  do  not  set  down  exceptions  for  hearing  by  the  next  day 

for  such  causes  the  exceptions  shall  be  deemed  abandoned . .  5128 
time  for  filing  exceptions  or  an  amended  answer  may  be  en- 
larged   5128 
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1Ex.ceptions— Continued. 

Section 
expense  of  printing  such  exceptions  as  are  sustained  shall  be 

allowed  as  costs  to  be  recovered  immediately 5128 

if  exceptions  allowed  defendant  to  answer  fully  in  ten  days  . .  5139 
if  defendant  do  not  so  answer,  decree jpro  confesso  maybe 

entered  or  an  attachment  issued 5139 

exceptions  to  answer  for  scandal  or  impertinence  must  be  m 
writing,  must  be  specific,  signed  by  counsel,  and  filed 
within  ten  days — they  may  be  set  down  for  hearing  by 

either  party  on  forty-eight  hours'  notice,  etc 5130 

when  exceptions  filed  to  decree 51G3,  6083 

Tinder  the  U.  S.  rules  exceptions  for  scandal  and  impertmence 
may  be  filed  and  referred  to  a  master — costs  follow  his 

report 5213 

the  exceptions  must  be  specific — must  be  signed  by  counsel 

and  filed  on  or  before  the  next  rule  day  in  U.  S.  courts. . .  5214 

the  exceptant  must  proceed  without  delay 5214 

when  filed  to  answer 5346,  5348,  5349,  5978,  5993,  5994,  6053 

argument  sur  exceptions  to  master's  report 5288 

each  case  to  be  ruled  by  its  circumstances 5383 

if  biU  objectionable  no  demurrer  lies  ;  the  remedy  is  by  excep- 
tion   5383 

to  master's  interlocutory  report  in  partition 5799,  5805,  5807 

to  master's  final  report  in  partition 5826 

to  answer 5978,  5992,  5994,  6053 

to  depositions  or  commission — when  they  must  be  filed.  .6020,  6140 

to  master's  report 6027,  6036 

costs — when  exceptions  to  answers  overruled 6111 

when  costs  imposed  for  scandal  and  impertinence 6111 

costs  on  exceptions  to  interrogatories 6111 

Uxeoutions — 

if  decree  be  for  payment  of  money,  appeal  is  no  stay  unless 

bond  be  given,  approved,  etc 5073 

if  decree  direct  any  assignment  or  delivery,  appeal  is  no  stay 

unless  the  article  be  delivered  or  bond  given 5073 

if  decree  direct  execution  of  a  conveyance,  etc.,  appeal  is  no 

stay  unless  the  instrument  be  executed  and  deposited 5074 

if  decree  direct  sale  of  realty  or  delivery  of  possession,  the  ap- 
peal is  no  stay  unless  bond  given  against  waste 5075 
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Executions — Continued. 

SeotiorL 

when  appeal  a  supersedeas 5076- 

but  Common  Pleas  may  proceed  as  to  other  matters  of  the  biU 

not  included  in  decree 5076 

perishable  property  may  be  sold  although  appeal  entered 5076 

may  issue  to  enforce  decree  for  payment  of  money 5167,  5195 

equity  will  not  enjoin  a  judgment  creditor  at  the  instance  of 

simple  contract  or  attaching  creditors 5647 

equity  will  restrain  a  creditor  of  this  State  from  levying  upon 
property  in  another  State  where  there  has  been  an  assign- 
ment   5648 

shall  not  issue  within  three  weeks 5959- 

to  enforce  payment — examiner's  fees 6023 

may  be  stayed  on  rehearing  being  granted 6107 

for  costs — may  issue  against  an  equitable  plaintiff — practice. .  6110 

may  issue  to  enforce  payment  of  costs 6111 

when  it  issues  to  collect  costs 6130 

for  costs — cannot  issue  until  costs  taxed 6130 

when  it  may  be  set  aside 6130 

may  issue  for  costs  on  interlocutory  and  final  order 5161,  6133 

against  corporations 6145 

definition 6123 

writs  of  execution  in  equity—^,  fa. — vend.  ex. — attachment 

execution 6123 

attachment  against  the  person 6133,  6130 

sequestration 6122,  6130 

writ  of  assistance 6133,  6130 

exemption 6133 

stay  of  execution 6134 

writs  of  ^.  fa. — how  issued 6135 

fi.  fa.,  against  real  estate 6135 

writs  of  vend.  ex. — how  issued 6136 

attachment  execution — how  issued 6137 

execution  against  corporation 6145 

attachment  execution  against  corporations 6138 

testatum  writs  of  execution 6139 

Equity  Rules  as  to  execution 6130 

when  attachment  may  issue— practice 6130,  6183,  6134 

persons  not  parties  may  enforce  obedience  to  orders  in  their 

favor 6131 
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Executions— Contiwited. 

Section - 
execution  for  costs 6120,  6133 

a  decree  may  be  transferred  to  another  county  and  there 

enforced 6133 

execution  may  issue  on  interlocutory  and  final  orders.. .  .6131,  6133 

form  of  affidavit  for  attachment  and  decree 6134 

practice  as  to  issuing  writ  of  assistance 6135 

when  writ  may  be  issued 6135 

it  is  the  only  equity  process  for  putting  party  in  possession  of 

realty 6135 

how  officer  enforcing  writ  protected 6135 

when  writs  of  assistance  used  by  receivers  of  realty 6136 

receivers  in  possession  wiU  be  protected  against  interference 

by  injunction 6136 

when  sheriff  will  be  ordered  to  withdraw  from  possession. . . .  6136 

form  of  affidavit  and  motion  for  writ  of  assistance  and  decree.  6137 

when  a  sequestration  may  issue 6130,  6138 

practice  upon  issuing  sequestration 6130,  6138 

it  may  issue  on  interlocutory  or  final  process 6138 

sequestration  against  life  estates 6138 

sequestration  against  corporations 6138 

practice  as  to  issuing  sequestration  in  the  Orphans'  Court 6138 

appointment  of  sequestrators  operates  as  a  statutable  assign- 
ment   6138 

sequestrator  takes  charge  of  all  property 6138 

effect  of  sequestration  upon  choses  in  action 6139 

power  of  sequestrators  to  break  open  doors 6140 

when  sequestrators  can  remove  or  sell  goods 6140 

under  sequestration  to  enforce  final   decree,  the  court  will 

direct  sale 6140 

to  authorize  sale  there  must  be  a  petition  and  order 6140 

the  court  will  not  order  the  sale  of  assets  which  do  not  pass 

by  delivery 6140 

«    when  sequestrators  ordered  to  lease 6140 

where  suit  for  a  personal  demand,  land  not  liable  until  seques- 
tration   6141 

a  conveyance  pendente  lite  will  be  affected  by  sequestration. . .  6141 

when  filing  of  biU  certified  as  a  lien 6141 

from  what  time  the  sequestration  binds 6143 

sequestration  does  not  bind  dower 6143- 
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Executions — Continued. 

Section 

when  sequestration  abates 6144 

may  be  issued  by  Supreme  Court 6184 

See  Attachment. 

Costs. 

Discovery. 

Sequestration. 

Writ  op  Assistance. 

-Executor— 

when  executors  durante  minore  cetate  and  general  executors 

and  administrators  must  be  joined 5350 

when  a  necessary  party 5360 

required  to  account  for  rents,  etc.,  on  sale  of  real  estate 5393 

with  power  of  sale  should  not  be  made  a  party  in  partition. . .  5776 

Uxemplication  of  Record — 

filing  in  partition  cases 5821,  5830 

Exempt  Property — 

cannot  be  sold  and  equity  wiU  enjoin 5648 

Exemption- 
may  be  claimed  by  a  distributee  in  a  partition  suit 5821 

practice 6123 

Ex  Maleflcio  Trusts.    See  Trustees. 

Ex  Parte  Injunctions 5634,  5635,  5638 

See  Injunctions. 

Explosives— 

when  equity  wUl  enjoin  storage  of 5677 

Expulsion— 

See  Associations. 
Suspension. 

Extension  of  Time- 
no  order  allowed  without  writen  notice 5158 

Jixtra-territorial  Service.    See  Service. 
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p. 
Pees— 

Section 

tariff  of  fees  and  costs  to  be  regulated  by  judges 5080 

counsel  fees  in  suit  on  injunction  bond  not  an  item  of  damage.  5644 

examiner's  fees  6023 

master's  fees 6034,  6037,  6038 

counsel  fees  in  partition 5831,  5833 

counsel  fees  as  costs 6117 

Peigned  Issue.    See  Jury  Trial. 

Pi.  Pa.— 

when  it  may  issue — practice 6133,  6135' 

Final  Injunction.    See  Injuiv'Ctions. 

Fixtures — 

equity  will  enjoin  sale  as  personalty 5648 

the  owner  of  real  estate  will  be  restrained  from  severing  fix- 
tures in  fraud  of  creditors'  rights 5695' 

Foreclosure — 

in  U.  S.  courts  on  suit  to  foreclose  a  mortgage  a  decree  may 
be  rendered  for  any  balance  due  plaintiif  after  deducting 

proceeds  of  sale 5376 

foreclosure  bills 5533 

where  corporation  mortgage  provides  for  foreclosure,  suit  on 

coupons  and  sale  pass  no  title 5523 

jurisdiction  of  equity  in  foreclosure  bills 5533 

form  of  bill  by  trustees  for  foreclosure  of  corporation  mort- 
gage    5524 

when  courts  decree  foreclosure 5535 

in  actions  by  cestuis  que  trustent  against  trustees 5525 

form  of  bill  by  bondholder  to  foreclose  a  corporation  mortgage.  5526 

Foreign  Attaeliment— 

when  foreign  attachment  may  issue  in  equity 5085,  6064 

when  plaintiff  in  foreign  attachment  may  be  subrogated  to 

rights  of  mortgagees  or  judgment  creditors 5835 

will  not  be  dissolved  on  filing  answer 5970' 
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Foreign  Laws- 
Section 

must  be  proved  as  matters  of  fact 5416 

Forfeitures — 

are  abhorred  by  equity 5415 

-Forms- 
Acceptance  of  service  of  notice  that  return  to  order  of  sale  will 
be  filed  and  agreeing  that  sale  in  partition  shall  be  con- 
firmed   5815 

Address  to  person  holding  great  seal 5365 

Advertisement  of  filing  of  trustee's  account 5767 

Affidavit  sur  motion  to  serve  bill  of  complaint  on  non-residents.  5335 

Affidavit  on  ex  parte  motion  for  injunction  and  receiver 5405 

Affidavit  for  injunction  and  receiver 5506 

Affidavit  for  special  injunction  and  appointment  of  receiver 

in  partnership  case 5633 

Affidavit  to  bill  to  enjoin  infringement  of  copyright 5660 

Affidavit  of  service  of  bill 6047 

Affidavit  for  attachment  and  order 6134 

Affidavit  and  order  for  vsTit  of  assistance 6137 

Agreement  of  counsel  that  master's  report  in  partition  shall  be 

absolutely  confirmed  and  decree  5838 

Amendment  to  bill 5909 

Amendment  to  ansvrer 5915 

Amendment  to  master's  report  or  decree 5916 

Amendment  to  bill  under  Penna.  practice  vs^here  otherwise  a 

bill  of  revivor  or  supplemental  bill  required 5936 

Answer  by  a  guardian  where  plaintiff's  right  undisputed  in 

partition  suit 5791 

Answer 5985,  5986 

Appeal  to  Supreme  Court 6146,  6150 

Appeal  from  the  Circuit  Court  of  the  United  States  to  the  Circuit 
Court  of  Appeals  with  assignments  of  error  and  allowance 

of  appeal 6252 

Appeal  from  the  Circuit  Court  of  the  United  States  to  the  United 
States    Supreme  Court,  with  assignments  of  error  and 

allowance  of  appeal 6252,  6253 

Assignments  of  error 6165 

Bill  in  equity  under  the  old  form 5365 

Bill  for  partnership  account  for  dissolution  and  a  receiver 5401 
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Torms — Continued. 

Section 
Bill  for  account  against  a  partner  on  a  parol  contract 5406 

Bill  for  account  by  a  partner  to  set  aside  award 5407 

Bill  in  a  case  of  accident  or  mistake 5456 

Bill  for  rescission  and  cancellation  for  fraud 5457 

Bill  to  set  aside  contract  for  fraud 5458 

Bill  to  set  aside  deeds  for  fraud 5459 

Bill  to  set  aside  instrument  secured  from  an  old  person  by- 
undue  influence 5460 

Bill  of  discovery  before  suit  at  law  brought 5477 

Bill  of  discovery  in  aid  of  suit  at  law 5478 

BUI  by  corporation  to  restrain  interference  with    corporate 

franchises 5493 

BUI  by  assignee  to  enforce  stockholders'  statutory  liability  in 

private  corporation 5495 

BiU  by  stockholder  of  banking  company  for  receiver 5503 

BiU  by  stockholder  against  railroad  alleging  insolvency — de- 
fault on  mortgage — decree  entered 5504 

BiU  by  stockholder  against  fraudulent  directors  to  i-estrain  issu- 
ing of  bonds — creation  of  mortgage — for  a  receiver,  etc. .  5505 
BiU  by  stockholder  and  creditor  against  insolvent  corporation 

for  receiver,  etc 5507 

BiU  by  a  member  of  an  incorporated  beneficial  association  for 

a  receiver,  etc.,  on  the  ground  of  insolvency 5508 

BUI  in  United  States  court  by  stockholder  to  set  aside  lease 

made  by  railroad  company  ultra  vires 5509 

BiU  by  stockholder  against  corporation  and  its  directors  for 

fraud,  etc 5510 

BiU  by  stockholders  to  collect  dividend  declared 5514 

BiU  by  stockholder  to  supervise  corporate  election  in  case  of 

iUegal  voting 5517 

Bill  by  stockholder  to  supervise  corporate  election  in  case  of 

fraud  or  apprehended  violence 5518 

BUI  by  stranger  to  restrain  illegal  acts  of  corporation 5521 

Bill  by  bondholder  against  municipal  corporation  to  restrain 

acts  ultra  vires 5523 

BiU  by  trastees  to  foreclose  corporation  mortgage 5534 

Bill  by  bondholders  to  foreclose  corporation  mortgage 5526 

BUI  by  trustees  of  church  against  persons  retaining  possession 

of  church  property 5538 
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Porms — Continued. 

Seotioa 

Bill  by  members  of  church  to  restrain  alienation  of  church 

property 5529' 

Bill  in  United  States  court  by  stockholder  for  receiver  for 
corporation  whose  capital  has  been  impaired  by  neglect  of 

its  officers 5531 

Bill  to  perpetuate  testimony 5546 

Bills  to  perpetuate  testimony  in  case  of  lost  record 5546 

Bill  to  perpetuate  testimony  in  case  of  lost  vend.  ex.  and  return. .  5547 
Bill  to  perpetuate  testimony  in  case  of  forgery  of  plaintiflf's 

name  to  bond  or  note 554S 

Bill  to  perpetuate  testimony  in  case  of  forgery  of  endorsement 

to  note 5548 

Bill  for  dower 5566- 

Bill  for  dower  by  executors  of  dowress 5567 

Bill  by  widow  for  partition 5568- 

Bill  for  receiver  of  insolvent  railroad  corporation 5584 

Bill  for  injunction  and  account  in  patent  cases 5658 

Bill  to  enjoin  infringement  of  copyright 5660 

Bill  to  restrain  use  of  trade-mark 5664 

Bill  to  restrain  imitation  of  trade-mark 5665 

Bill  to  restrain  divulging  trade  secret 5668 

Bill  to  restrain  closing  a  theatre 5674 

Bill  to  enjoin  a  corporation  from  unlawfully  taking  possession 

of  plaintiff's  property 5675 

Bill  to  restrain  muisance 5678 

Bill  to  abate  and  remove  nuisance 5679 

Bill  to  enjoin  breach  of  resti'ictions  in  a  deed  relating  to  light 

and  air 5680 

Bill  to  enjoin  construction  of  railroad  to  injury  of  plaintiff's 

property 5681 

Bill  to  compel  delivery  of  collateral  and  enjoin  transfer  or 

assignment 5704 

Bill  to  restrain  destruction  of  title  papers  and  compel  re-de- 
livery   5705 

Bill  to  enjoin  municipality  from  illegally  retaining  monies, 
securities,  books,  title  papers,  records,  etc.,  vested liy  act  of 

assembly  in  board  of  directors 5706 

Bill  by  vendee  for  specific  performance  of  contract  in  writing.  5727 
Bill  by  vendee  for  specific  performance  of  oral  contract 5738 
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"FoTms— Continued. 

.  Section 

Bill  against  executrix  of  trustee  to  enforce  parol  trust 5759 

Bill  in  partition 5777^  577g^  g^^^ 

Bill  of  costs  under  equity  fee  bill 5g34 

Bill  for  marshalling  assets 5339 

BUI  of  peace  where  plaintiff  has  maintained  his  right  at  law 

but  is  in  peril  of  fresh  attack 5349. 

Bill  quia  timet gggg 

BUI  for  interpleader 5359,  5370,  5871 

BUI  of  review 5879 

BiU  of  revivor 5933^  593^ 

Bond  of  receiver 5589' 

Bond  of  master  in  partition 5319 

Bond  sur  appeal  from  the  U.  S.  Circuit  Court  to  the  Circuit 

Court  of  Appeals 6254 

Bond  sur  appeal  from  the  U.  S.  Circuit  Court  to  the  United 

States  Supreme  Court 6354 

Citation  ordering  trustee  to  file  account 5763 

Citation  on  appeal  from  the  U.  S.  Circuit  Court  to  the  Circuit 

Court  of  Appeals 6255 

Citation  on  appeal  from  the  U.  S.  Circuit  Court  to  the  United 

States  Supreme  Court 6355 

Cross-bUl 5896 

Decree  or  order  in  State  practice 5163 

Decree  assigning  dower 5563 

Decree  in  patent  cases 5658 

Decree  in  specific  performance 5729 

Decree  pro  confesso  in  partition  case 5789 

Decree  confirming  sale  in  partition 5817 

Decree  confirming  master's  final  report  in  partition 5837,  5838 

Decree  as  to  production  of  documents  referred  to  a  master. . . . 

6001,  6008 
Decree  pro  confesso  for  want  of  an  appearance  and  answer. . .  6047 

Decree 6083 

Demurrer 5958 

Examiner's- report 6033 

Exceptions  to  master's  final  report  in  partition 5827 

Exceptions  to  insufficient  answers  in  discovery ,5977 

Exceptions  to  answer  for  scandal  and  impertinence 5980 

Exceptions  to  master's  report 6037 

61 
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Forms — Continued. 

Seetion 

Final  injunction _. 5709 

Foreign  attaoliment 5085,  6064 

Injunction  bond 5643 

Injunction  (final) 5709 

Injunction  (special) 5637 

Interlocutoiy  decree  appointing  master  in  partition 5793 

Interlocutory  report  and  certificate 6029 

Interrogatories  to  bill  of  discovery 5479 

Interrogatory  (last)  in  commissions 5141,  5333 

Inventory  and  appraisement  of  receiver 55!)3 

Master's  interlocutory  report  in  partition 5802,  5S03 

Master's  deed  in  partition 5820 

Master's  final  report  in  partition ■    ...  5835 

Master's  report 6033 

Motion  to  vacate  order  as  to  extra-territorial  service  and  set 

the  service  aside 5337 

Motion  appointing  master  in  partition 5789 

Motion  for  the  appointment  of  an  examiner 6011 

Motion  for  appointment  of  master 6026 

Notice  of  appeal  to  Supreme  Court 6149 

Order  or  decree 5163,  5271 

Order  to  appear  and  answer  in  15  days 5186,  5463 

Order  to  serve  on  non-residents 5336 

Order  appointing  receiver 5587,  5588 

Order  granting  preliminary  injunction 5635 

Order  dissolving  injunction 5640 

Order  to  file  account 5765 

Order  of  sale  in  partition 5811,  5813 

Order  as  to  sealing  part  of  a  book  produced 6008 

Order'to  enter  appearance 6067 

Petition  by  receiver  for  appointment  of  appraisers  and  de- 
cree   5591 

Petition  to  compel  trustee  to  account 5762 

Petition  alleging  residence  of  certain  defendants  beyond  the 

jurisdiction  and  order  as  to  service 5783 

Petition  for  order  for  service  by  publication  where  residence 

unknown  and  order 5784 

Petition  for  appointment  of  guardian  ad  litem  and  decree 5787 

Petition  for  an  attachment  to  enforce  filing  an  answer 6049 
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Porms — Continued. 

Section 
Petition  to  intervene 6063 

Petition  for  reliearing 6107,  6108 

Petition  for  re-argument 6186 

Pracipe  on  appeal  to  Supreme  Court 6150 

Replication 5996 

Return  to  order  of  sale  in  partition 5814,  5816 

Rule  on  all  parties  to  accept  or  refuse  in  partition 5804 

Special  injunction 5637 

Suggestion  of  death  of  plaintiff 5934 

Suggestion  by  plaintiff  of  defendant's  death 5935 

Supplemental  bill  after  decree 5938 

Frame  Buildings — 

when  equity  will  enjoin  erection 5678 

IPraud — 

jurisdiction 5040,  5043 

account  required  for  misappropriation 5394 

jurisdiction  is  concurrent  with  law 5438 

division  of  fraud  in  Chesterfield  v.  Janssen 5438 

fraud   arising  from  the  facts  and  circumstances  of  the  im- 
position   5438 

fraudulent  representations 5438 

fraud  arising  from  the  intrinsic  nature  of  the  bargain 5438 

fraud  presumed  from  the  circumstances  and  condition  of  the 

parties  contracting 5438 

fraud  affecting  third  persons  not  parties  to  the  agreement. . . .  5438 
the  right  to  impeach  a  transaction  for  fraud  may  be  lost  by  con- 
firmation, release,  acquiescence,  laches 5438 

such  right  cannot  be  asserted  against  a  bona  ^tde  purchaser  for 

value  without  notice 6428 

catching  bargains  relieved  against 5438 

what  bill  must  set  forth 5438 

contract  may  be  cancelled  and  rescinded  for  fraud 5429 

in   cases  of  rescission  and  cancellation,  tender  is  necessary 

with  demand  for  restoration  of  the  statu  quo 5430,  5433 

when  rescission  will  be  decreed 5431 

in  rescission  promptness  is  necessary 5433 

lien  creditors  of  a  grantee  must  be  made  parties  to  cancel  a 

deed 5483 
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Fvaud— Continued. 

Section 

a  clear  case  is  required  to  support  a  decree  for  cancellation. . .  5434 

when  cancellation  ordered 5435 

when  re-conveyance  ordered 5435 

no  rescission  where  adequate  remedy  at  law 5436 

entering  into  an  amicable  agreement  bars  cancellation 5437 

damages  in  substitution  of  relief  prayed  for 5438 

court  will  retain  bill  to  award  compensation  for  loss 5438 

where  previous  to  suit  there  is  a  sale  or  conveyance  with  notice 

to  the  purchaser 5438 

if,  pending  litigation,  there  is  a  sale  of  subject-matter  of  suit.  5438 
re-execution  decreed  where   document  lost   or  accidentally 

destroyed 5439 

when  re-execution  decreed,  plaintiff  must  not  be  negligent . . .  5439 

when  re-delivery  ordered 5440 

when  instrument  reformed 5441 

instrument  reformed  in  accordance  with  intention  of  parties .  5443 

what  must  be  shown  to  reform  an  instrument 5443 

relief  only  granted  when  mistake  established  by  clear  proof. .  5444 
when  bond  should  have  been  several  as  weU  as  joint,  equity 

wiU  reform 5444 

mistake  may  be  shown  by  parol 5445 

it  is  not  necessary  to  prove  fraudulent  intent  to  reform 5446 

testimony  required  must  be  credible  and  refer  to  time  of  exe- 

tion 5447 

when  equity  will  not  reform 5448 

signing  without  reading 5448 

instrument  will  not  be  reformed  where  there  is  negMgence 

nor  a  mistake  as  to  the  legal  effect  of  an  instrument 5449 

a  deed  will  not  be  construed  a  mortgage 5450 

when  deed  cannot  be  reformed  against  infants 5451 

preponderance  of  proof  required  to  reform 5452 

when  damages  may  be  awarded 5453 

where  there  is  no  case  for  equitable  relief,  damages  will  not 

be  awarded 5454 

form  of  bill  for  rescission  and  cancellation  for  f ravid 5457 

form  of  bill  to  set  aside  contract  for  fraud 5458 

form  of  bill  to  set  aside  deeds  for  fraud 5459 

form  of  bill  to  set  aside  instrument  secured  from  an  old  person 

by  undue  influence 5460 
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Fvaud.— Continued. 

.                                                                                                        Section 
bill  impeaching  a  decree  for  fraud 5881 

statute  of  frauds  may  be  set  up  by  demurrer 5945 

See  Collusion. 


G. 


Gas- 


a  city  department  cannot  be  enjoined  from  an  alleged  unlaw- 
ful assessment  when  the  supply  is  merely  by  license 5707 

Gas  WeUs— 

injunction  will  issue  to  restrain  illegal  interference   with 5697 

Grade  Crossings — 

jurisdiction  to  regulate 5067 

injunctions  may  control -gSS 

See  Injunctions. 

Grant  of  Chancery  PoArers — 

summarized 5O37 

See  Equity  Jurisdiction. 
Legislation. 
Grantee — 

in  an  um-ecorded  deed  as  a  party  in  partition 5776 

Great  Law 5027 

Ground  Rents — 

marshalling  assets 5834 

Guardians — 

guardians  cannot  be  compelled  to  account  in  equity 5395 

purchase  of  ward's  interests  individually  creates  trust 5743 

when  guardian's  account  cannot  be  overhauled  by  bill  of  re- 
view   5873 

See  Guardians  Ad  Litem. 

Guardians  Ad  Litem — 

may  be  appointed 5091,  5372,  5298,  5332,  5333 

deed  cannot  be  reformed  on  formal  answer  of  guardian  ad 

litem 5451 

in  partition 5786,  5787 

See  Infants. 


966  INDEX. 

H. 

Habere  Facias— 

Section 

when  equity  will  enjoin  proceedings 5648 

Hearing — 

when  it  shall  be  before  a  judge  or  referee 5175 

when  case  at  issue  upon  answer  it  is  to  be  placed  on  equity 

trial  list 5175 

cases  on  equity  trial  list  shall  be  heard  as  actions  at  law  where- 
in jury  trial  has  been  waived  ai'e  now  heard   5175 

exceptions  to  evidence,  etc. ,  may  be  taken  as  in  actions  at  law .  5175 
requests  may  be  presented  to  the  judge  for  findings  of  fact 

and  law 5176 

when  case  in  equity  is  at  issue  upon  answer  it  can  be  referred 

— proceedings — duties  of  referee — exceptions — argument.  5177 
when  cause  is  not  referred  court  may  secure  assistance  of  ac- 
countant— costs 5178' 

how  trial  in  equity  conducted 5179 

when  case  is  on  equity  trial  list  trial  by  jury  may  be  moved 

for 5180 

the  preparation  of  the  trial  and  argument  lists  shall  be  regu- 
lated by  order  of  court  to  conform  as  nearly  as  practic- 
able to  practice  in  actions  at  law 5181 

preliminary  injunctions  may  be  granted  on  bill  and  afl&davits  ; 
but  on  hearing  at  end  of  four  days,  etc.,  ex  parte  affidavits 
will  not  be  received.  "Witnesses  may  be  examined  before 
the  judge  or  testimony  taken  on  short  rule  or  on  notice  to 
the  other  side  to  appear  and  cross-examine ;  bst  where 
there  is  no  rule  counsel  must  certify  there  was  not  time  to 

enter  a  rule,  etc 5183 

compensation  of  referees 5183 

evidence  may  be  taken  by  stenographers 5185 

on  cross-bOl 5895 

on  appeal  in  Supreme  Court 6183' 

Heir-at-Law — 

when  a  necessary  party 5339,  534(V 

See  Paeties. 
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High  Court  of  Chancery— 

Section 
the  practice  of  the  High  Court  of  Chancery  is  to  regulate  in 

cases  where  the  State  Rules  do  not  apply 5173 

History- 
history  of  equity  in  Pennsylvania 5025,  5037 

jealousy  against  Chancery 5035 

Penn's  charter  of  1681 5036 

injunction  by  Sir  Edmund  Andross  to  stay  proceedings  on  a 

judgment 5036 

Great  Law 5037 

Penn's  letter  to  Free  Society  of  Traders 5037 

Act  of  1684 5038 

Act  of  1690 5039 

Act  of  1701 5030 

Act  of  1710 5031 

Act  of  1715 5033 

Act  of  1719 5033 

Resolution  of  1730  establishing  Keith's  Court  of  Chancery. . . .  5084 

Constitution  of  1776 5035 

Constitution  of  1790 5036 

general  grant  of  Chancery  powers 5037 

See  Equity  Jurisdiction. 
Legislation. 

I. 

Idiots.    See  Lunatics. 

Ignorance- 

of  law  is  no  excuse 5416,  5418 

of  the  law  of  another  State  may  be  relieved  against 5416 

of  a  matter  of  fact  maybe  excused 5416-5421 

of  law  will  operate  against  motion  for  injunction 5639 

Impertinence- 
exceptions  to  answer.  .  .5099,  5130,  5313,  5314,  5979,  5980,  6053,  6054 
See  Exceptions. 
Scandal. 

Improvements — 

in  partition  cases  inure  to  benefit  of  tenant  who  made  them . . 

5769,  5799 
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Indemnity—  „    ^, 

Seotlon 

in  interpleader  cases 5863 

Indexing— 

injunctions  relating  to  real  estate 5633 

Infants— 

when  parties 5103,  5272 

guardian  ad  litem  may  be  appointed 5091,  5373 

when  infants  are  parties  the  fact  must  be  specially  stated  in 

the  bill 5103,  5310,  5896,  5331 

infants  may  sue  by  next  friend 5295 

where  two  suits  are  brought  by  two  friends 5395 

next  friend  may  be  removed 5295 

effect  of  decree  against  infant  in  his  suit 5297 

infant  not  bound  in  case  of  fraud,  etc. , 5298 

jurisdiction  of  Orphans'  Court  as  to  appointment  of  guardians .  5298 

jurisdiction  of  that  court  as  to  guardians  explained  ■ 5398 

non-resident  guardians  and  executors 5298 

when  the  court  may  appoint  in  the  absence  of  the  minor 5298 

the  minor  may  subsequently  choose 5298 

guardians  ad  litem  and  service  upon  guardians 5298 

how  process  served  in  real  actions  on  minors  above  fourteen  ; 

if  under  fourteen 5298 

guardians   ad  litem   and  other  matters   touching  estates  of 

minors 5298 

may  be  committed  for  contempt 5333 

may  be  attached  to  obey  order  to  convey 5333 

addresses  of  infants  need  not  be  given,  but  next  friend  must 

give  his  address 5369 

deed  cannot  bo  reformed  on  decree  pro  confesso 5451 

when  bound  by  his  trustee's  failure  to  sue  within  proper  time.  5749 
as  party  in  pai-tition  suit 5776 

In  Forma  Pauperis.    See  Poverty. 

Infringement — 

See  Copyright 
Patents. 

Injunctions- 
general  grant  of  jurisdiction 5040 
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Injunctions — Continued. 

Section 
where  rights  invaded  by  corporations 5066 

where  raih-oads  cross  lines  of  railroads 5067,  5485 

■will  not  issue  to  restrain  erection  or  use  of  public  works  under 

authority  of  act  of  legislature 5068 

no  injunction  to  issue  until  bond  given 5069 

but  no  bond  required  where  State  or  city  or  county  is  plaintiff.  5069 

appeal  lies  from  grant  or  refusal  of  special  injunctions 5070 

appeal  lies  without  affidavit  or  security 5070 

but  appeal  shall  not  suspend  the  injunction 5070 

-appeals  from  grant  or  refusal  of  injunctions  to  be  heard  in 

any  district  in  which  Supreme  Court  is  sitting 5070 

on  appeal,  only  bill,  answer  and  affidavits  before  lower  court  to 

be  heard  in  Supreme  Court 5070 

all  persons   affected  by   interlocutory  or  final  order  or  de- 
cree in  Philadelphia  may  appeal 5071 

the  right  of  appeal  extended  throughout  the  State 5077 

injunction  bill  need  not  be  printed  when  filed  if  counsel  cer- 
tify there  has  not  been  time  to  print 5098 

but  it  shall  be  dismissed  if  printed  bills  be  not  filed  and  served 

in  20  days 5098 

interlocutory  application — practice, 5143 

^granted  ex  parte  shall  be  taken  to  be  dissolved  within  five 

days 5159 

practice  on  ai^plication  for  preliminary  injunction  under  State 

Rules 5182 

when  granted  of  course  and  without  notice  to  stay  proceed- 
ings at  law 5240 

ex  parte  injunction  in  U.  S.  courts  continues  until  next  term 

of  court  or  until  dissolved 5240 

appeal  in  U.  S.  coui-ts  may  be  allowed  to  operate  as  a  super- 
sedeas  5277 

Act  of  Congress,  June  1,  1873,  allowing  cautionary  orders  in 

U.  S.  practice  with  or  without  security 5377 

no  motion  for  injunction  to  be  heard  until  4  days  after  service 

of  copy  of  bill  and  proofs  (U.  S.  Eules) 5390 

further  proofs  (Id.) 5390 

when  witnesses  may  be  cross-examined  swr  motion  for  injunc- 
tion, etc 5290 

objections  to  testimony  to  be' made  in  5  days,  etc 5390 
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Injunctions — Continued. 

Section. 

a  stockholder  in  a  bank  may  obtain  an  injunction  against 

officers  who  are  endangering  the  existence  of  the  charter.  5309 

in  a  proper  case  a  State  officer  may  be  enjoined 5336 

by  partner  against  copartner  for  using  firm  assets  for  pi-ivate 

debts 5399 

form  of  special  affidavit  on  ex  parte  motion 5405 

an  account  may  be  ordered  and  damages  awarded 5453 

injunctions   where  private  rights  or  coi'porate  rights  or  fran- 
chises invaded 5484 

form  of  affidavit  for  injunction  and  receiver 5506 

jurisdiction  of  Supreme  Court 5616 

jurisdiction  of  the  Common  Pleas 5617 

execution  by  injunction  in  quo  warranto  proceedings 5618 

in  cases  of  violation  of  building  laws 5619 

in  mining  cases 5630 

invasion  of  rights  by  corporations  may  be  restrained 5631 

grade  crossings 5623 

injunction  bills  against  sale  or  encumbrance  of  real  estate  to 

be  indexed 5633 

cautionary  orders  forbidden 5634 

definition  of  injunction 5625 

different  kinds  of  injunctions 5636 

provisional  injunctions 5636 

perpetual  injunctions 5636 

common  injunctions. .' 5636 

special  injunctions 5626 

interlocutory  injunctions 5636 

preliminary  injunctions 5636 

final  injunctions 5626 

general    direction    as    to    when    special    injunctions    may 

issue 5627 

must  be  granted  by  the  court 5637 

seldom  issue  without  notice  and  on  ex  parte  motion 5637 

may  issue  on  hearing  before  answer 5637 

may  issue  on  the  merits  disclosed  by  answer 5637 

where  irreparable  mischief  may  ensue 5627 

to  stay  proceedings  at  law  for  fraud,  accident  or  mistake, 

or  where  discovery  is  necessary 5627 

to  protect  remainders  and  reversions  by  staying  waste. . .  5637' 


INDEX.  971 

Injimetions— Continued. 

Section 
can  only  issue  on  bond  with  sufficient  security  save  where 

the  State  or  city  or  county  is  plaintiff 5627 

addressed  to  the  discretion  of  the  court 5628 

the  court  will  not  decide  doubtful  questions 5628 

a  clear  right  must  be  shown  and  immediate  danger  of  ir- 
reparable injury  apprehended 5628 

acquiescence  or  laches  will  operate  against  the  motion. .     5628 

when  special  injunctions  cannot  issue 5629 

public  improvements 5629 

criminal  cases 5629 

commission  of  crimes 5629 

against  a  judgment  upon  grounds  available  at  law  or  be- 
cause of  error  in  pleading,  etc  5629 

ignorance  of  law 5629 

mandatory  in  character  and  eifect , 5629 

structure  of  injunction  bill 5630 

what  the  bill  must  contain 5630 

the  bill  must  specially  pray  for  an  injunction 5630 

the  bill  must  be  sworn  to 5630 

the  biU  must  be  printed  except  on  ex  parte  motion 5631 

injunction-affiidavit  and  its  structure 5632 

form  of  special  affidavit  for  injunction  and  for  a  receiver  in  a 

partnership  case 5633 

preliminary  injunctions  are  ex  parte  or  those  granted  after  ser- 
vice of  bill  and  notice 5634 

when  ea;  parte  injunction  granted — when  dissolved 5635 

form  of  order  granting  ex  parte  injunction 5635 

practice  as  to  surety  and  bond 5635 

service  of  injunction  and  return 5636 

form  of  special  injunction 5637 

an  ex  parte  injunction  lives  only  five  days  unless  continued. . .  5638 

the  defendant  is  entitled  to  notice  of  continuance 5638 

service  of  injunction— bills— number  required 5688 

motion  to  dissolve  the  injunction 5639 

when  injunction  dissolved  before  answer 5639 

effect  of  answer  on  motion  to  dissolve 5839,  5970 

the  testimony  is  oral  on  motion  to  dissolve 5639 

the  practice  on  the  motion  to  dissolve 5640 

form  of  order  dissolving  injunction 5640- 
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Section 
practice  upon    motion  for   a   preliminary  injunction  with 

notice 5641 

when  the  preliminary  injunction  will  be  refused 5641 

the  refusal  to  grant  a  preliminary  injunction  is  no  bar  to  a 

subsequent  application 5641 

where  defendant  cures  defect  upon  which  injunction  issued. .  5641 

the  bill  cannot  be  dismissed  though  motion  denied 5641 

the  injunction  may  be  granted  on  terms 5641 

injunction  bond 5643 

the  State — a  city — a  county  need  not  file  bond 5643 

the  amount  of  bond  in  discretion  of  court 5643 

form  of  injunction  bond 5648 

■when  the  final  injunction  is  refused,  the  remedy  for  damages 

caused  by  preliminary  injunction  is  an  action  on  the  bond.  5644 

when  injunctions  granted 5465  et  seq. 

the  injunction  to  stay  proceedings  at  law  granted  by  Sir  Ed- 
mund Andross ^ 5026 

when  injunction  issues  to  stay  proceedings  at  law 5646 

what  bills  to  stay  proceedings  at  law  should  contain 5646 

when  proceedings  at  law  will  not  be  enjoined 5647 

where  full  relief  can  be  given  in  principal  suit 5647 

where  defendant  has  had  his  day  in  court 5647 

where  there  is  an  adequate  remedy  at  law 5647 

unless  there  be  special  and  irreparable  damage 5647 

simple  contract  creditors  or  attaching  creditors  have  no 

standing  against  a  judgment  creditor 5647 

when  proceedings  at  law  wiU  be  enjoined 5648 

to  restrain  the  execution  of  a  vsnrit  of  possession  in  favor 

of  a  fraudulent  purchaser  at  a  sheriff's  sale 5648 

to  restrain  the  execution  of  a  habere  facias  against  one 

not  a  party  to  the  judgment 5648 

to  restrain  the  milawful  sale  by  execution  of  property  ex- 
empt by  law 5648 

to  restrain    a  sheriff's  sale    under  an    irregular  proceed- 
ing      5648 

to  restrain  a  sale  of  corporate  property  apart  from  its 

franchises 5g48 

from  selling  fixtures  as  personal  property 5648 

from  levying  execution  in  another  State  by  a  citizen  of  this 
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Section. 
State  against  property  which  has  passed  under  an 

assignment 5648 

to  restrain  a  cestui  que  trust  from  collecting  a  judgment 

in  his  name  representing  trust  funds 5648 

bills  to  enjoin  proceedings  at  law  have  been  in  great  part 

superseded  by  the  rule  to  open  the  judgment 5648 

form  of  bill  to  enjoin  proceedings  at  law 5648 

patents — jurisdiction  to  prevent  infringements 5649 

when  granted  in  patent  cases  on  preliminary  motion 5650' 

the  title  and  infringement  must  be  clear 5650' 

a  decree  in  favor  of  title    or   exclusive    possession  re- 
quisite    5650,  5653; 

when  sustained  by  long  acquiescence  and  infringement 

palpable 5650 

former  decree  may  be  relied  om 5651 

grant  of  letters  patent  prima  facie  evidence  that  patentee  is 

first  inventor 5653,  5653 

writ  may  issue,  where  defendant  fails  to  give  security  as  re- 
quired   ;  5653 

in  a  clear  case,  writ  may  issue  before  patent  granted 5653 

extension  of  patent — effect  of 5653 

expiration  of  patent — effect  of 5653 

when  preliminarjf  injunction  refused  in  patent  cases 5654 

when  patent  has  not  been  adjudicated  5654 

when  infringement  not  clear 5654 

insufficient  description 5654 

where  final  decree  would  be  for  defendant 5654 

a  fair  doubt  defeats 5655 

denial  of  plaintiff's  right  as  inventor 5656 

where  injury  not  irreparable 565S 

where  defendant   would  be  irreparably  injured 5657 

form  of  bill  for  injunction  and  account  in  patent  case 5658 

copyrights — jurisdiction 5659 

what  bill  to  enjoin  piracy  should  contain 5659 

form  of  bill  to  enjoin  infringement  of  copyright 5660 

trade-marJis— when  -mrit  may  issue  5661 

no  property  in  a  name  of  a  person  or  place 5661 

nor  in  a  vessel  of  peculiar  size,  etc 5661 

nor  in  shape  or  color 5661 
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Section 

nor  in  words  expressing  only  name  and  quality 5661 

nor  in  method  of  packing  5661 

nor  in  sign,  device  or  mark  originated  and  in  actual  use 

by  another 5661 

when  association  may  have  trade-mark 5661 

where  imitation  deceives,  writ  issues 5662 

when  rival's  advertisement  cannot  be  altered 5663 

form  of  bin  to  restrain  use  of  trade-mark 5664 

form  of  bill  to  enjoin  imitation  of  trade-mark 5665 

restraint  of  trade. 5666 

writ  will  issue  to  restrain  breach  of  agreement  not  to  work 

within  a  certain  locality  or  time 5666 

the  restraint  must  be  partial  and  re'asonable 5666 

trade  secrets 5667 

professional  communicatiijns 5667 

form  of  bill  to  restrain  divulging  trade  secret 5668 

to  restrain  breaches  of  negative  covenants 5669 

when  negative   covenant   imported  into  an  affirmative  cove- 
nant   5669 

when  equity  will  enjoin  against  breach  of  engagement  for  per- 
sonal services  of  a  special  character  for  a  defined  period. .  5669 
writ  will  not  issue  to  restrain  a  threatened  breach  in  a  farm- 
ing agreement 5670 

jurisdiction  and  definition  of  waste — trespass — nuisance — pur- 

prestures 5671 

when  writ  issues  in  cases  of  waste 5672 

when  writ  issues  in  trespass 5673 

where  irreparable  mischief  and  undoubted  title  shown 5673 

where  trespass  of  permanent  character 5673 

where  good  faith  and  reasonable  diligence  shown 5673 

where  title  clear  and  no  controversy  as  to  trespass 5673 

when  writ  does  not  issue  in  trespass 5673 

where  there  is  an  adequate  remedy  at  law 5673 

where  title  disputed 5673 

form  of  bill  to  restrain  closing  theatre 5674 

form  of  bill  to  enjoin  a  corporation  from  unlawfully  taking 

possession  of  plaintiff's  property 5675 

when  writ  issues  in  cases  of  nuisance 5676 

where  nuisance  public,  Attorney-General  applies 5676 
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Section 

where  nuisance  public,  but  private  citizen  specially  dam- 
aged, he  may  apply 5676 

when  purpresture  restrained  by  municipal  corporation  or 

private  individual 5676 

in  cases  of  illegal  erection  of  bay  windows 5676 

when  nuisance  per  se  restrained 5676 

to  restrain  ofEensive  trade  which  renders  life  uncomfort- 
able    5676 

to  restrain  disturbing  noises  made  continuously 5676 

when  writ  does  not  issue  in  caaes  of  nuisance 5676 

when  the  fact  must  first  be  established  at  law 5676 

when  penalty  provided  in  ordinance 5676 

noises  made  in  the  exercise  of  a  lawful  occupation  with- 
out substantial  injury 5676 

when  the  question  of  nuisance  in  doubt  or  testimony  con- 
flicting   5677 

when  storage  of  gunpowder  and  explosives  enjoined 5677 

■when  erection  of  oil  refinery  restrained 5677 

when  erection  of  abattoir  or  slaughter-house  enjoined 5677 

-when  enjoyment  of  a  stream  must  yield  to  development  of  the 

natural  resources  of  the  country 5677 

when  cesspool  polluting  waters  of  well  adjoining  will  be  en- 
joined   5677 

form  of  bill  to  restrain  a  nuisance 5678 

form  of  bill  to  abate  and  remove  nuisance 5679 

form  of  bill  to  enjoin  breach  of  restrictions  in  deed  relating  to 

light  and  air 5680 

form  of  bill  to  enjoin  construction  of  railroad  to  the  injury  of 

plaintiff's  property 5681 

boycotting — strikes— unlawful  combinations 5683 

when  criminal  acts  connected  with  the  violation  of  private 

rights  may  be  restrained 5683 

when  combinations,  conspiracies  or  acts  of  labor  organizations 

may  be  enjoined 5683 

-when  combinations  among  carriers  may  be  restrained 5683 

when  combinations  to  prevent  competition  may  be  enjoined..  5683 
when  combinations  among  employers  to  pay  a  stipulated  price 

for  labor  may  be  enjoined 5683 

general  cases  as  to  allowance  of  injunctions 5683 


976  INDEX. 

Injunctions— Continued. 

Section 
restraining  the  operation  and  execution  of  an  unconstitutional 

law  or  ordinance 5684 

to  enforce  the  provisions  of  an  ordinance 5685 

when  a  violation  of  building  restrictions  enjoined 5686 

the  right  to  an  injunction  against  building  restrictions  may 
be  denied  on  the  ground  of  change  in  character  of  locality 

and  improvements 5686 

'       to  enjoin  breach  of  covenants 5687 

to  enjoin  barring  rights  of  way 5688 

to  enjoin  violation  of  easements 5689 

when  interference  with  subterranean  water-course  restrained.  5690 

party  walls 5691 

opening  windows  in  party  walls  5691 

lateral  support 5693 

when  writ  issues  against  disturbance  pending  ejectment 5693 

when  writ  issues  to  maintain  statu  quo  in  cases  of  executory 

contract  for  sale  of  real  estate 5694 

to  enjoin  removal  of  fixtures 5695 

removal  of  the  dead 5696 

illegal  interference  with  gas  wells 5697 

a  partner  will  be  enjoined  from  pledging  firm  notes  for  private 

debts 5698 

he  will  be  enjoined  from  disposing  of  firm  property  to  preju- 
dice of  copartners 5698 

when  he  will  be  enjoined  from  changing  location  of  works  of 

joint  stock  company 5698 

municipal  bodies 5699 

public  officers 5699 

when  councils  may  be  enjoined  from  palpable  abuse  of  dis- 
cretion   5699 

when  councils  may  be  enjoined  from  imposing  illegal  regu- 
lations   5699 

when  a  county  treasurer  may  be  enjoined  from  selling  un- 
seated lands 5699 

when  a  public  commission  may  be  restrained  from  awarding 

a  contract 5699 

discretion  of  public  officer  cannot  be  enjoined 5699 

the  use  of  false  certificate  of  election  may  be  enjoined 5699 

a  municipal  body  claiming  to  be  duly  elected  will  be  enjoined 
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Section 
from  interfering  with  another  body  having  a,  prima  facie 

title 5699 

when  a  water  company  will  be  enjoined  from  diverting  stream.  5699 
draughtsman  will  be  enjoined  from  making  map  from  mate- 
rials collected  while  employed  by  State 5699 

enjoining  collections  of  taxes  illegally  or  irregularly  assessed.  5700 
for  mistake  in  judgment,  collection  of  tax  -svill  not  be  enjoined.  5700 
where  plaintiff  omits  a  right  of  appeal,  collection  of  tax  not 

enjoined 5700 

when  corporation  restrained  from  constructing  railway  with- 
out municipal  consent 5701 

when  railway  company  may  be  compelled  to  complete  its  road.  5701 
when  railroad  company  will  be  enjoined  from  changing  site 

of  road 5701 

when  railroad  company  will  be  enjoined  from  invading  public 

rights 5701 

when  abuse  of  corporate  franchises  restrained 5701 

when  illegal  transfer  of  stock  restrained 5701 

when  transfer  by  insolvent  corporation  of  its  assets  in  fraud 

of  creditors  will  be  enjoined 5701 

when  one  corporation  will  be  restrained  from  interfering  with 

chartered  rights  of  another 5701 

when  railroad  company  will  be  restrained  from  loading  and 

unloading  cars  upon  public  streets 5701 

the  diversion  by  a  municipal  corporation  of  property  to  a  use 

inconsistent  with  its  original  dedication  enjoined 5701 

disposition  of  corporate  property  ultra  vires  may  be  enjoined 

by  minority  members  of  corporation 5701 

applying  collateral  pledged  for  a  specific  debt  which  has  been 

paid,  to  an  independent  debt,  enjoined 5702 

diversion  of  church  property  restrained  though  question  of 

title  in  dispute 5702 

trustee  enjoined  from  misapplication  of  fund 5702 

when  board  of  directors  fraudulently  purchase  real  estate  of 

which  a  member  is  the  owner,  they  may  be  enjoined 5702 

when  distributee  overpaid  by  mistake  may  be  enjoined,  with 

his  bank,  from  withdrawing  deposit 5702 

when  the  unlavrf  ul  suspension  of  a  member  of  association  may 

be  enjoined 5703 

62 
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Section 
an  injunction  will  not  lie  to  restore  a  member  to  his  rights . . .  5703 
form  of  bill  to  compel  delivery  of  collateral  and  enjoin  its 

transfer  or  assignment 5704 

form  of  bill  for  an  injunction  to  restrain  destruction  of  title 

papers,  and  compel  their  delivery 5705 

form  of  bill  to  enjoin  municipality  from  illegally  retaining 
monies,  securities,  books,  title  papers,  records,  etc.,  vested 
by  act  of  assembly  in  a  special  board  of  directors  of  the 

municipality 5706 

when  injunction  will  not  issue 5707 

where  plaintiff  has  a  clear  remedy  at  law 5707 

in  case  of  doubt 5707 

where  the  right  is  not  clear 5707 

where  the  damage  is  not  irreparable 5707 

where  it  will  produce  greater  injury  to  grant  it  than  to 

deny  it 5707 

vrhere  quo  warranto  is  the  proper  remedy 5707 

in  election  contests 5707 

to  enforce  a  penal  statute 5707 

to  restrain  a  municipal  election 5707 

to  enjoin  action  of  a  municipality  in  cases  of  discretion 

vested  in  its  officers 5707 

to  enjoin  organization  of  company  duly  chartered 5707 

to  enjoin  functions  and  discretion  of  trustees 5707 

when  department  of  city  makes  the  supply  of  water  and 

gas  a  license 5707 

proceedings  subsequent  to  granting  preliminary  injunction. .  5708 

filing  demurrer  or  answer 5708 

argument  on  bill  and  demurrer 5708 

argument  on  bill  and  answer 5708 

filing  replication 5708 

hearing  testimony 5708 

when  jury  trial 5708 

final  decree 5708 

right  of  appeal 5708 

form  of  final  injunction 5709 

death  does  not  abate  injunction 5710 

contempt — proceedings 5711 

practice  on  attachment 5713 
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Section 
rule  granted  on  affidavits 5712 

may  be  granted  at  chambers 5712 

may  be  served  in  any  county  of  State 5712 

appeal  from  interlocutory  decree  not  a  supersedeas 5712 

appeal  from  inteiiocutory  decree  granting  special  injunction. 

5713,  6178 
appeal  from  interlocutory  decree  refusing  special  injunction.. 

5714,  6178 

hearing  on  appeal  5715 

what  record  should  contain 5715 

practice  on  appeal 5716 

appeal  from  granting  or  refusing  preliminary  injunction  is 

not  a  supersedeas 5716,  6148 

when  appeal  to  operate  as  supersedeas,  application  to  Supreme 

Court  for  special  order  requisite 5716 

appeal  from  refusal  to  grant  preliminary  injunction  may  be 

certified  to  any  district  and  ordered  on  argument  list 5716 

■upon  appeal,  appellant  files  with  notice  of  appeal  a  statement 

of  errors 5717 

when  leave  may  be  granted  to  proceed  with  part  of  decree 

notwithstanding  appeal 5717 

may  be  used  in  marshalling  assets 5831 

when  granted  in  proceedings  by  bill  of  peace 5840 

against  recording  assignment  of  fraudulent  patent 5841 

against  the  collection  of  illegal  taxes 5842,  5843 

against  expenditure  where  tax  paid  but  levy  Ulegal 5842 

-to  restrain  illegal  assessment  of  taxes 5842,  5843 

in  tax  cases  for  fraudulent  excess 5844 

by  taxpayer  against  increasing  taxation  5844 

against  collection  of  taxes  certified  by  mistake 5844 

against  the  unlawful  publication  of  delinquent  list  of  taxpayers  5844 

against  the  delivery  of  a  tax  sale  deed 5844 

against  levying  on  realty  for  taxes  where  there  is  ample  per- 
sonalty   5845 

where  the  taxes  have  been  paid  or  tendered 5846 

in  aid  of  a  bill  qida  timet 5851 

distinction  between  injunction  and  bill  quia  timet 5854 

may  issue  to  prevent  a  sheriflE's  sale  which  may  cloud  the  title.  5855 
may  be  used  in  interpleader  cases 5864,  58i 


i 
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Section 

to  restrain  proceedings  upon  a  judgment  not  favored 5885 

in  suits  begun  by  cross-bill 5893 

effect  of  amendment  to  bill 5913 

court  cannot  award  final  injunction  on  bill  and  answer 5988 

against  communicating  information  derived  from  inspection 

of  books  under  an  order  to  produce  6009 

if  defendant  proceed  in  disregard  of  bill  or  notice 6089 

may  be  invoked  by  receiver  against  interference  with  realty..  6136 
order  on  appeal  is  formal  and  no  opinion  filed 6148 

Injunction  Afldavits — 

when  costs  allowed  for  drawing 6114 

See  Injunctions. 

Injunction  Bond- 
practice 5627,  5635,  5641,  5643 

form  of  bond. .'. 5643 

suit  on  bond  for  damages  sustained  when  preliminary  injimc- 

tion  granted  but  final  injunction  refused 5644 

See  Injunctions. 

Insolvent — 

bankrupts  and  those  who  have  made  assignments  for  the  bene- 
fit of  creditors  cannot  sue  for  claims  which  have  passed 

to  the  assignee 5300 

they  may  file  bills  of  discovery 5300 

they  may  sue  for  a  surplus  5300 

when  assignees  of  bankrupts  must  be  joined 5350 

receiver  may  be  appointed  in  insolvent  proceedings 5573 

Insurance  Companies — 

receiver  may  be  appointed  when  company  insolvent 5574,  5575 

Interest- 
on  surcharging  trustee 5751 

on  purchase-money  where  sale  in  partition  set  aside 5818 

bill  of  i-evivor  not  allowed  for  miscalculation  of  interest 5873 
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Section 
appeal  in  cases  of  account 6147 

See  Accounts. 

Decrees. 

Injunctions. 

Inteelocutoet  Order. 

Partition. 

Interlocutory  Injunction.    See  Injunctions. 

Interlocutory  Order — 

judge  may  make  orders,  etc. ,  in  vacation  and  at  chambers .  5154,  5190 

motions,  rules  and  orders  to  be  filed — notice  given 5155,  5191 

motions  wiiich  are  of  course 5156,  5193 

motions  not  of  course 5157,  5193 

no  order  allowing  further  time  shall  be  made  without  written 

notice,  etc 5158 

cautionary  orders  aboUshed  in  State  practice 5159 

no  injunction  to  be  allowed  except  security  be  given 5159 

ex  parte  injunctions  in  State  practice  dissolved  in  five  days 

imless  otherwise  ordered — if  motion  be  not  argued,  etc. . .  5159 
in  Philadelphia  all  rules  and  orders  which  would  expire  in 
July  or  August  shall  expire  on  the  same  day  of  the  follow- 
ing September 5160 

if  party  ordered  to  pay  costs  of  interlocutory  proceeding,  the 
costs  shall  be  taxed  and  payment  enforced  by  attachment 

and  sequestration 5161 

See  Account. 
Decrees. 
Injunctions. 
Interlocutory  Decree. 
Partition. 

Interlocutory  Report— 

of  examiner  or  master 6018 

of  master 6038,  6039 

who  ordered  to  pay  costs 6111 

See  Accounts. 
Examiners. 
Masters. 
Partition. 
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Interpleader- 
Section- 

jurisdiotion 5040,  5860 

history  of  interpleaders 5860 

powers  and  proceedings  at  law 5860 

requisites  to  confer  equitable  jurisdiction 5861 

by  whom  the  bill  may  be  filed 5863 

when  stakeholder  may  require  indemnity 5863 

if  stakeholder  part  with  property  he  cannot  file  bill 5863 

where  stakeholder  can  be  discharged  from  liability  by  paying 

one  claimant,  bill  will  not  lie 5863 

when  bill  will  not  lie 5863 

when  money  should  be  paid  into  court 5868,  5864 

landlord  and  tenant  may  interplead 5863 

outline  of  bill  of  interpleader 5864 

the  bill  may  pray  for  an  injunction 5864 

afiidavit  required  that  there  has  been  no  collusion.. 5861,  5864,  5865 
after  interpleader  decreed,  money  should  be  paid  into  court. .  5864 

when  injunction  allowed 5866 

practice  and  proceedings 5867 

if  defendant  claim  against  plaintiff  a  sum  in  excess  of  amount 

admitted,  he  is  permitted  to  proceed  at  law  for  the  ex- 
cess   5867 

when  jury  trial  may  be  ordered 5867 

costs 5868,  6114 

form  of  bill  for  interpleader 5869 

form  of  prayers ,   5870 

form  of  affidavit  to  biU 5871 

the  plaintiff,  after  admitting  indebtedness  to  a  person,  cannot 

by  supplemental  bill  deny  the  debt 5936 

Interrogatories- 
must  be  filed  separate  from  biU  in  State  practice 5133,  5390 

defendant  may  file  interrogatories  after  he  has  answered 5133 

may  be  filed  by  either  party  before  taking  of  testimony  is  be- 
gun   5133 

by  special  order  on  notice,  may  be  filed  after  testimony  has 

been  taken 5133 

interrogatories  shall  be  divided  and  numbered 5133 

where  there  is  more  than  one  defendant  or  plaintiff  the  inter- 
rogatories each  is  to  answer  shall  be  specified  by  a  note. .  5133. 
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Interrogatories— Confmwed. 

Section 
copy  of  interrogatories  shall  be  served  on  each  party  or  his 

counsel  with  order  of  course  to  answer  in  ten  days 5123 

if  any  interrogatory  not  answered  an  attachment  may  be 

asked 5123 

interrogatory,  or  part  of  it,  need  not  be  answered  when  a  de- 
murrer would  be  a  protection 5124,  5956 

the  matter  may  be  set  down  on  forty-eight  hours'  notice  as  on 

an  exception  to  answer  for  insufiSciency 5134 

but  where  interrogatories  are  not  fully  answered  and  no  reason 
given  for  the  omission,  the  objection  must  he  pointed  out 

by  exception 5134 

exceptions  to  insiiiBcient  answer  must  be  filed  and  served  at 

least  ten  days  before  the  hearing  of  the  exception 5134 

plaintiff  may  file  replication  and  defendant  may  require  plain- 
tiff to  file  replication,  and  may  take  testimony  without 

waiver  of  exceptions  to  answers 5134 

depositions — commissions 5139,  5352,  5356 

return  of  commission — exceptions 5140 

form  of  last  interrogatory 5141,  5256 

when  witnesses  may  be  heard  in  court  upon  interlocutory  ap- 
plications    5143 

examiners — duties,  etc 5143 

rule  to  close  taking  testimony 5145 

interrogatories  connected  with  bill  in  XJ.  S.  courts 5337 

note  required  as  to  what  interrogatories  shall  be  answered.  .5337,  5229 

frame  of  interrogatories  in  U.  S.  courts 5327,  5330 

interrogatories  waiving  answer  under  oath  in  U.  S.  courts . . .   5337 
if  oath  waived  answer  not  evidence  for  defendant  unless  cause 

set  down  on  bill  and  answer 5338 

frame  of  introduction  to  interrogatories 5380 

when  defendant  may  decline  answering  interrogatories 5331 

interrogating  part  of  bill 5365 

interrogating  part  and  subpoena  aboUshed 5366 

as  to  flUng  interrogatories 5390 

may  be  filed  at  same  time  with  bill 5390 

as  to  rule  to  answer  interrogatories 5391 

rule  to  answer  is  on  ten  days'  notice 5391 

answer  to  interrogatories  cannot  be  compelled  until  time  has 

expired  to  answer  bill 5391 


984  INDEX. 

Interrogatories— Con^iJiMed. 

Section 

answers  to  interrogatories  in  bill  for  discovery  can  be  read. . .  5463 
interrogatories  in  discovery  against  corporation  against  which 

judgment  has  been  rendered 5465 

interrogatories  in  discovery  against  corporation 5474 

form  of  interrogatories  in  discovery 5479 

answers  to  interrogatories  sur  bill  of  discovery 5968,  5974 

how  filed  in  cases  of  discovery 5974 

Intervene- 
when  a  stranger  with  probable  title  may  intervene  in  parti- 
tion   5775 

who  may  intervene 5969,  6062 

right  of  intervening  creditor  to  file  cross-bill 5891 

petition  to  intervene 6063 

where  one  seeking  to  intervene  required  to  give  security  for 

costs 6119 

Inventory- 
form  of,  filed  by  receiver 5592 

J. 

Jealousy— 

against  Chancery 5025 

Joint  Obligors.    See  Parties. 

Joint  Stock  Companies- 
how  they  may  sue 5307 

when  equity  will  not  restrain  sale  under  a  mortgage 5647 

injunction  will  issue  to  restrain  change  of  site  for  plant 5698 

See  Corporations. 

Judgments- 
service  of  process 5065 

rule  to  open  has  superseded  bill  to  enjoin  proceedings  at  law . .  5648 

marshalling  assets 5835,  5836 

when  judgment  creditors  jointly  liable  may  be  compelled  to 

contribute 5836 

defendant  in  a  judgment  may  file  a  bill  of  interpleader 5863 

See  Injunctions. 
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Jtirisdiction— 

Section 
legislation  as  to 5038,  5085 

when  proceedings  to  be  certified  from  district  to  district.. 5039,  5088 

constitutional  provisions 5039 

Supreme  Court  jurisdiction 5039 

general  grants  of  jurisdiction 5040 

perpetuation  of  testimony 5040 

obtaining  evidence  out  of  State 5040 

persons  non  compos  mentis 5040 

control,  etc.,  of  trustees 5040 

control,  etc. ,  of  corporations 5040 

control,  etc. ,  of  unincorporated  societies 5040 

control,  etc.,  of  partnerships 5040,  5041 

care  of  trust  monies,  etc 5040 

discovery  of  facts 5040-5043 

discovery  of  property 5046 

interpleaders 5040 

property  claimed  by  two  or  more 5040 

injunction 5040 

specific  relief 5040 

partnership  and  other  accounts 5041 

fraud  and  accident 5043 

mistake — account 5043 

lost  records 5044 

jurisdiction  extended  throughout  the  State 5045 

appeals  to  Supreme  Court 5045 

interrogatories  in  bill  for  discovery  of  property 5048 

sci.  fa.  sur  bill  for  discovery  of  property 5049 

costs  in  such  cases 5050 

dower  and  partition 5051,  5053 

court  may  refer  to  master  in  partition 5053 

duty  of  court  on  report  of  master 5054 

effect  of  decree  confirming  partition 5055 

w^here  master  reports  property  cannot  be  divided 5056 

return  of  master  to  order  of  sale 5057 

confirmation  of  past  decrees  in  partition 5058 

disputed  boundaries  in  Philadelphia 5059,  5773 

tenants  in  common  of  mines 5060 

charities  5061 

in  cases  of  mortgages  by  corporations 5063 
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Jiirisdiction — Continued. 

Section 

in  cases  under  general  plank  road  laws 5063 

as  to  apportionment  of  wharfage  or  dockage 5064 

how  Chancery  powers  to  be  exercised 5065 

how  process  is  to  be  served 5065 

injunctions  where  rights  invaded  by  corporations 5066 

where  railroads  cross  lines  of  railroads 5067 

no  injunction  against  erection  or  use  of  public  work  under 

authority  of  act  of  legislature 5068 

no  injunction  to  issue  until  bond  given 5069 

but  no  bond  required  where  State  or  city  or  county  is  plain- 
tiff   5069 

cities  and  counties  need  not  give  security  on  appeal 5069 

appeals  from  decrees  granting  or  refusing  injunctions 5070 

general  provisions  as  to  appeals  in  equity 5071 

bond  to  be  given  if  stay  desired 5073 

if  decree  appealed  from  direct  assignment  or  delivery  of  se- 
curities    5073 

if  decree  appealed  from  direct  execution  of  a  conveyance  or 

some  instrument 5074 

bond  to  be  given  to  provide  against  waste 5075 

when  appeal  shall  be  a  stay 5076 

decree  a  lien  ;  may  be  revived  by  sci.  fa 5078 

amendments  may  be  made 5079 

tariff  of  fees  and  costs  to  be  made  by  judges 5080 

to  reform  acknowledgments 50S1 

contracts  of  decedents  for  sale  of  real  estate 5083 

mortgagors  and  assignors  may  pay  into  court  and  have  satis- 
faction entered  or  re-conveyance  made 5083 

when  bank  declared  fraudulently  insolvent  assignee  shall  file 

a  bill 5084 

when  foreign  attachment  may  issue  in  equity 5085 

where  persons  out  of  the  jurisdiction  are  necessary  parties, 

that  fact  must  be  stated  in  the  bill 5104 

averment  of  jurisdiction  in  bill 5365 

in  cases  of  accounts 6891 

a  doubt    as  to  jurisdiction  wiU  not  prevail  after    full  hear- 
ing   5394 

concurrent  in  cases  of  lost  bonds,  lost  notes,  lost  deeds 5414 

in  cases  of  fraud  is  concurrent  with  law 5488 


INDEX.  98^ 

Jurisdiction — Continued. 

Section 
equity  jurisdiction  generally  as  to  corporations 5480 

equity  jurisdiction  of  Supreme  Court 5481 

Supreme  Court  has  no  original  jurisdiction  against  corpora- 
tion except  on  injunction  bill 5481 

jurisdiction  of  Common  Pleas 5482 

authority  to  issue  injunctions  generally 5483 

of  litigation  between  stockholders  and  by  creditors 5488 

foreclosure  bills 5523 

bills  to  perpetuate  testimony 5532 

dower 5558 

receivers 5571 

of  the  Supreme  Court  in  injunction  cases 5616 

of  the  Common  Pleas  in  injunction  cases 5617 

in  patent  cases 5649 

in  copyright  cases 5659 

specific  performance , 5718 

trustees 5731 

in  partition  cases  concurrent  with  remedy  at  law 5769,  5776 

in  partition  by  statute 5770 

in   partition   where  the  lands  of  a  decedent  lie   in  different 

counties 5773,  5780 

as  to  marshalling  assets 5831 

quia  timet  is  independent  of  fraud,  mistake,ti-ust,  account,  etc. .  5855 

in  interpleader  cases 5860,  5861 

as  to  person  non  compos  mentis 5883 

want  of  jurisdiction  is  ground  of  demurrer 5944 

in  cases  of  ecclesiastical  property  where  question  of  trust 

raised 5946 

See  Equity  Jurisdiction. 
Legislation. 
Rules. 
Jury  Trial — 

in  cases  where  lien  of  decree  revived 5078 

when  case  is  on  equity  trial  list,  trial  by  jury  may  be  moved 

for 5180 

practice 5180- 

may  be  demanded  in  injunction  cases 5708 

in  partition  cases 5790 

in  proceedings  by  bills  of  peace 5840- 
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Jury  Trial — Continued. 

Section 

in  interpleader  cases , 5867 

in  cases  referred  to  master 6035 

when  awarded — ^practice 6060 

K. 

Keith's  Court — 

of  Chancery 5034 

Ii. 

Xabor  Organization — 

may  have  trade-mark 5661 

See  OOMBINATIONS. 

Injunctions. 

laches- 
bar  a  plaintiff  to  relief  from  accident 5414 

operate  against  motion  for  injunction 5638,  5629 

destroy  right  to  enjoin  in  copyright  cases 5659 

destroy  relief  by  bill  of  review 5878,  5875,  5876 

when  it  is  too  late  to  amend 5905,  5906,  5907 

destroy  right  to  relief  by  reheartag 6103 

landlord  and  Tenant — 

where  lessee  seeks  to  establish  general  right,  landlord  should 

be  a  party 5372 

where  lessor  only  seeks  that  which  is  incident  to  lessee's  posi- 
tion, he  need  not  be  made  a  party 5373 

when  assignee  of  lease  must  be  joined  in  bill  for  reformation . .  5373 

when  equity  will  not  enjoin  proceedings 5647 

when  bin  for  interpleader  may  be  filed 5863,  5863 

See  DisTEAiNT. 
lateral  Support- 
when  injunction  will  issue 5693 

Lease— 

which  is  a  cloud  on  the  title  may  be  cancelled 5855 

See  Landlord  and  Tenant. 

legislation— 

as  to  equity  jurisdiction 5038-5085 
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Legislation— Cojiimited. 

Section 
jurisdiction  of  English  Court  of  Chancery 503S 

English  statutes  on  equity  summarized 5038 

constitution  of  1874 5039 

Supreme  Court  jurisdiction 5039 

general  grants  of  jurisdiction 5040,  5045 

as  to  partnership  and  other  accounts 5041 

as  to  fraud,  accident,  mistake,  account 5043- 

as  to  discovery 5043 

as  to  lost  records 5044,  5046,  5047,  5048,  5049,  5050 

as  to  dower  and  partition 

5051,  5053,  5053,  5054,  5055,  5056,  5057,  5058 

as  to  disputed  boundaries 5059 

as  to  tenants  in  common  of  mines 5060 

as  to  charities 5061 

as  to  corporation-mortgages 5063 

as  to  causes  under  general  plank  road  law 5063 

as  to  wharfage  or  dockage 5064 

Chancery  powers  to  be  exercised  according  to  practice  estab- 
lished by  U.  S.  Equity  Rules  unless  otherwise  provided  by 

statutes  or  equity  rules 5065 

where  rights  are  invaded  by  corporations 5066 

where  railroads  cross  lines  of  railroads 5067 

when  injunctions  shall  not  issue  against  the  use  or  erection  of 

public  works 5068 

security  in  injunction  cases 5069 

appeals  from,  decree  granting  or  refusing  preliminary  injunc- 
tions   5070 

appeals  in  equity 5071 

when  bond  or  appeal  required 5073 

when  documents  to  be  deposited  on  appeal 5073 

when  conveyance  to  be  deposited  on  appeal 5074 

when  bond  to  provide  against  waste  required 5075 

when  appeal  shall  operate  as  a  supersedeas 5076 

how  appeal  taken 5077 

decree  a  lien  ;  revived  by  sci.  fa 5078 

amendment  inay  be  made 5079 

fees — costs 5080 

as  to  reforming  acknowledgments 5081 

as  to  contracts  of  decedents  for  sale  of  real  estate 5083. 
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iegislation— Co?rfmited. 

Section 

mortgagors  and  assignors  for  benefit  of  creditors  may  pay  into 
court  amount  claimed,  secure  satisfaction  or  re-convey- 

anoe  and  have  the  just  amount  ascertained 5083 

when  bank  declared  fraudulently  insolvent  its  assignee  shall 

file  a  bill  against  officers,  etc 5084 

vs'hen  foreign  attachment  may  issue  in  equity 5085 

See  Equity  Jurisdiction. 
History. 
Jurisdiction. 

Letters  Rogatory— 

practice — procedure 5884 

Libel- 
equity  wiU  not  enjoin 5647 

iien— 

a  decree  is  a  lien,  may  be  revived  by  sci.  fa 5078,  6096 

of  bill  in  equity  relating  to  real  estate 6141 

Lien  Creditors— 

in  partition  suits 5776 

marshalling  assets 5836,  5837 

Life  Tenants — 

as  parties  in  partition  cases 5776 

interest  of  life  tenant  may  be  protected  by  decree  confirming 

interlocutory  report  in  partition 5807 

iimitation— 

appeals  to  Supreme  Court  from  decrees  entered  in  proceedings 
under  the  act  giving  jurisdiction  over  tenants  in  common 
in  mines,  must  be  entered  in  one  year 5060 

suits  to  recover  funds  of  charitable  associations  improperly 

distributed  must  be  brought  within  two  years 5061 

statute  of  limitations  cannot  be  set  up  against  bill  for  discovery 

where  the  bill  defeats  its  application 5469 

limitation  of  equity  jurisdiction  in  dower  in  common  pleas 

courts 5558 

limitation  as  to  dower 5565 

effect  of  appointment  of  receiver  upon  statute  of  limitations . .  5615 
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Ximitation — Continued. 

Section 

efiect  of  the  statute  in  oases  of  specific  performance 5733 

suits  for  specific  performance  to  be  brought  within  five  years 
unless  contract  allows  longer  time,  and  except  where 
there  has  been  partial  performance  or  an  acknowledg- 
ment in  equity,  and  except  in  cases  of  fraud 5725 

limitation  to  action  to  enforce  constructive  trust  against  agent 

buying  principal's  land  at  judicial  sale 5737 

rule  that  trusts  are  not  within  the  statute  is  confined  to  cases 

between  trustees  and  cestuis  que  trusts  5749 

no  length  of  time  bars  in  trusts,  where  fraud  or  mistake  un- 
known    5750 

when  bill  of  review  must  be  presented 5873,  5878 

when  statute  not  a  bar  to  an  amendment 5904 

the  statute  may  be  set  up  by  demurrer 5945 

when  rehearing  allowed 6101 

time  within  which  appeal  must  be  entered 6154 

Ills  Pendens— 

is  a  bar  to  another  suit  in  cases  of  account 5411 

in  a  suit  for  cancellation  or  rescission 5438 

injunction  bill  upon  notice 5685 

when  pending  injunction  between  joint  occupants,  defendant 
will  be  enjoined  from  disturbing  plaintiff  in  his  usual  oc- 
cupation of  the  property 5693 

answer  setting  up  lis  pendens 5971 

filing  bill  in  equity  relating  to  realty  a  lien 6141 

when  conveyance  affected 6141 

Iiodges.    See  Corporations. 

liOst  Bonds — 

when  equity  will  relieve 5414 

biU  must  offer  indemnity  and  be  sworn  to 5414 

Lost  Deeds— 

when  equity  will  relieve , 5414 

bill  must  be  sworn  to 5414 

Jiost  Document — 

when  re-execution  decreed 5439 
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Lost  Notes- 
Section; 
bill  in  equity  for  relief  must  be  sworn  to 5414 

Lost  Records- 
jurisdiction  as  to  perpetuating  of  testimony  in  cases  of  lost 

records 5044 

See  Perpetuation. 

lunatics — jurisdiction  as  to  persons  non  compos  mentis 5040 

lunatics  sue  by  the  committee  of  their  estates 5394 

an  idiot  or  a  lunatic  may  be  sued  joining  his  commitee 5330 

when  committee  of  lunatics  must  be  joined 5350 

as  to  guardian  ad  litem 5333,  5333 

committees  of  idiots  and  lunatics  should  obtain  leave  to  sue. .  5363 
addresses  of  infants  and  lunatics  need  not  be  given  in  bUl,  but 

next  friend  or  committee  must  give  his  address 5369 

when  committee  a  proper  party  in  partition. 5776 

jurisdiction 5883 

statutes 5883 

practice 5883 

appointment  of  guardians  vmder  Act  of  1895 5883 

M. 
Mandamus — 

when  the  writ  is  the  proper  method  of  restoring  a  member  of 

an  association  to  his  rights 5703 

Mandatory  Injunction — 

when  it  will  issue 5639 

See  Injunction. 

Marketable  Title- 
meaning 5733 

Married  Woman— 

when  husband  and  wife  are  defendants,  each  is  to  be  served 

with  copy  of  bill  and  notice  in  cases  in  State  courts 5093 

married  woman— how  sued  generally— statutes 5339 

objection  that  husband  not  a  party  to  bill  to  perpetuate  testi- 
mony against  married  woman  as  to  lands,  too  late  when 
testimony  offered 5541 
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Married  Woman — Continued. 

Section 
specific  enforcement  of  their  contracts 5730,  5732,  5733 

trusts  for  married  women 5747 

how  joined  in  partition  suits 5776 

Marshalling  Assets— 

when  a  fund  will  be  marshalled  for  the  benefit  of  creditors. .  5831 

definition 5881 

jurisdiction 5831 

general  principles  as  to  marshalling 5833 

as  to  decedents'  estates — debts — bequests — ^devises 5883,  5884 

as  to  mortgages 5884,  5886 

as  to  bonds 5834 

as  to  ground-rents 5834 

as  to  other  encumbrances 5884,  5886 

when  plaintiff  in  foreign  attachment  may  be  subrogated  to 

the  rights  of  mortgagees  or  judgment  creditors 5835 

in  what  cases  defendants  jointly  liable  may  be  compelled  to 

contribute 5836 

one  who  has  a  claim  against  two  funds  cannot  act  to  the  pre- 
judice of  a  claimant  against  only  one  fund 5837 

overpayment 5838 

when  insolvent  claimant  bound  as  surety  of  debtor  to  a  later 

claimant  ". 5838 

costs  of  trying  issues,  fees  of  auditor,  etc 5838 

suggestions  as  to  form  of  bill  for  marshalling  assets 5839 

Masters- 
appointment— reference 5146,  5147,  5358,  5367 

fees 5146,  5367 

duties — proceedings 

5148,  5149,  5150,  5151,  5153,  5360, 5363, 5363,  5264,  5265,  5266,  5286 
filing  report — notice— exceptions — argument— confirming  re- 
port  5158,  5261,  5268,  5288 

the  office  of  master  discontinued  in  the  State  practice  save 
where  decrees  or  orders  are  to  be  executed  or  their  execu- 
tion supervised  by  an  officer  of  the  court  as  in  partition, 

etc 5175 

State  Rules  as  to  masters 5146-5153 

U.  S.  Rules  as  to  masters 5258-5269 

accounting  before  master 5150-5364 

63 
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Masters — Continued. 

Section 

how  master  to  examine  witnesses 5151,  5263,  5266 

affidavits,   deijosition,  documents,   previously  used  in  court 

may  be  oflEered  before  master 5152,  5265 

U.  S.  Rules  as  to  costs  sur  exceptions  to  master's  report.  .5269,  5287 
proceedings  before  master  appointed  to  audit  receiver's  ac- 
count    5590 

appointment  in  partition  cases 5792,  5795 

compensation  in  partition 5792,  5821 

shall  not  retain  his  report  in  partition  cases 5792 

in  partition  cannot  be  summarily  dismissed 5794 

duties  in  partition 5795,  5796,  5797,  5798,  5799,  5810,  5821 

iinal  report  in  partition 5821,  5825 

when  report  may  be  amended 5914 

'decree  referring  cause  to  master  should  contain  a  clause  as  to 

production  of  documents 6001,  6008 

powei'S  of  master  as  to  production  of  documents 6002 

when  appointed 6024 

office  abolished  save  in  certain  cases 6024 

appointment  of  masters 6025,  6027 

removal  of  masters 6025 

when  cause  must  be  referred  to  master 6025,  6057 

when  relatives  of  judges  should  not  be  appointed 6025 

master  appointed  on  motion 6026 

form  of  motion 6026 

powers  of  master .6024,  6026 

duties  of  master 6024,  6026 

proceedings  before  master 6024,  6026,  6027 

when  decree  binds  master 6027 

what  master  should  report  in  partnership  cases 6027 

-when  master  can  take  additional  testimony. 6027,  6034 

proceedings  cannot  be  suspended  until  his  fee  is  paid 6027 

decree  for  account  of  personal  estate  of  decedent  shaU  direct 

master  to  report  personalty  outstanding 6027 

practice  before  master 6027 

notice  to  parties 6027 

proceedings  ex  parte 6027 

requiring  books,  papers,  etc 6027 

examining  witnesses 6027 

issuing  commissions 6027 
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Masters — Continued. 

Section 

subpoenas  to  witnesses — punishment  for  contempt 6037 

account  before  master 6027 

use  of  depositions  on  file 6027 

filing  report 6037 

exceptions  to  report 6027 

master's  interlocutory  report  and  certificate 6028 

when  court  will  order  master  to  file  his  interlocutory  report . .  6028 

form  of  interlocutory  report  and  certificate 6039 

what  the  niaster's  report  should  contain 6030,  6031 

if  same  person  examiner  and  master,  he  should  file  separate 

reports 6031 

form  of  master's  report 6033 

rule  on  master  to  file  report — practice 6033 

effect  of  master's  findings  of  fact 6034 

when  master's  report  set  aside,  lower  court  must  file  opinion..  6034 

if  no  opinion  filed,  record  on  appeal  sent  back 6034 

setting  aside  master's  report 6034 

awarding  issues  to  be  tried  by  a  jury 6035 

former  practice 6035 

under  new  Equity  Eules 6035 

effect  of  verdict 6035 

no  judgment  entered 6035 

when  jury  trial  cannot  be  demanded 6035 

exceptions  to  report 6036 

what  exceptions  should  state 6036 

exceptions  must  be  filed  with  master 6036 

waiver  of  exception  or  appeal  by  agreement 6036 

when  report  may  be  recommitted 6036 

form  of  exceptions  to  report 6037 

master's  fees 6024,  6037,  6038 

stenographer's  fees  for  services  before  master 6038 

when  court  will  order  master's  fee  to  be  paid  before  litigation 

ends 6038 

when  attachment  wiU  not  be  allowed  to  collect  master's  fee. .  6038 

when  Supreme  Court  will  not  review  master's  fee 6038 

master's  sales— when  set  aside 6039 

master  cannot  change  terms  of  sale 6039 

'    before  distributing  master  should  secure  searches 6039 

costs  where  party  fails  to  proceed 6111 
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Masters — Continued. 

Section; 

appeal  does  not  lie  from  order  fixing  fee 6179 

Membership.    See  Association. 

Mineral- 
land  in  partition 5771 

Mines- 
tenants  in  common  of  mines — equity  jurisdiction 5060 

tenant  may  sue  in  equity  for  an  account 5060 

court  may  make  aU  orders  interlocutory  and  final 5060 

court  may  ascertain  value  of  ore,  etc.,  taken 5060 

court  may  fix  sum  justly  due 506O 

all  the  tenants  in  common  must  be  joined 5060 

non-residents  may  be  served  as  court  may  order 5060 

attachment  and  sequestration  may  issue 5060 

any  party  may  appeal  within  one  year  after  final  decree 5060 

appellant  must  file  affidavit  and  give  security 5060 

any  persons  claiming  to  be  interested  may  sue 5060 

Mining  Laws- 
injunctions  in  cases  of  violation 5630 

Minors- 
how  served  in  partition ". 5685 

See  Infants. 
Misjoinder — 

misjoinder  of  plaintiffs  does  not  defeat  bill 5373 

improper  joinder  of  defendant  does  not  necessarily  defeat  right 

against  one  liable 5573 

of  plaintiffs — ground  of  demurrer 5944 

Mistake- 
jurisdiction  5040,  5043 

definition 5416 

mistakes  of  law  afford  no  ground  for  relief 5416,  5417 

mistake  as  to  the  law  of  another  State,  being  a  matter  of  fact, 

can  be  relieved  against 5416 

mistake  of  fact  may  be  relieved  against 5416,  5420 

mistake  of  law  as  to  a  security  cannot  be  relieved 5417 
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Mistake — Continued. 

Section 
ignorance  of  law  affords  no  excuse 5418 

mistake  of  law  superinduced  by  fraud  may  be  excused 5419 

mistake  of  fact  induced  by  mistake  of  law  may  be  excused. ..  5420 

ignorance  of  fact  ground  for  relief 5421 

mutual  mistake  of  fact  affords  ground  for  relief 5422,  5424 

where  the  facts  are  doubtful  and  the  parties  so  treat,  equity 

will  not  interpose 5423 

where  the  facts  have  no  existence  upon  which  a  contract  is 

based,  equity  will  relieve 5422 

accidental  omission  from  a  writing  wiU  be  relieved  against.. .  5422 

TeUef  against  executed  contracts 5423 

■where  a  conveyance  is  made  by  a  party  having  no  title,  equity 

will  relieve  against  the  mistake 5424 

■where  mortgage  satisfied  by  mistake 5425 

mistake  must  be  mutual,  material,  and  not  induced  by  negU- 

gence 5426 

mistakes  in  wills  cannot  be  relieved  against 5427 

contract  may  be  cancelled  or  rescinded  for  mistake 5429 

contract  may  be  rescinded  for  mistake 5441 

contract  may  be  reformed  for  mistake 5441,  5442 

what  must  be  shown  to  reform  for  mistake 5443 

mistake  must  be  clearly  shown  to  reform 5444,  5447,  5452 

mistake  may  be  shown  by  parol 5445 

not  necessary  to  show  fraudulent  intent 5446 

signing  without  reading 5448 

negligence 5449 

mistake  as  to  legal  effect 5449 

a  deed  will  not  be  construed  a  mortgage 5450 

deed  not  reformed  against  infants  by  default 5451 

deed  not  reformed  on  answer  of  guardian  ad  litem 5451 

preponderance  of  proof  required 5453 

damages  may  be  awarded 5453 

directions  as  to  drawing  bill  on  ground  of  accident  or  mistake. .  5455 

form  of  bill  to  reform  instrument  for  mistake 5456 

when  plaintiff's  name  stricken  from  entry  of  judgment  where 

he  has  signed  judgment  note  by  mistake 5914 

See  Eeview. 
Mortgages- 
jurisdiction  in  cases  of  mortgages  by  corporations 5063 
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Mortgages — Continued. 

Seetiott 

service  of  process 5065' 

mortgagors  and  assignors  may  pay  into  court  and  have  satis- 
faction entered  or  re-conveyance  made 5083 

in  suits  to  foreclose  in  U.  S.  courts  a  decree  may  be  rendered 
for  any  balance  due  plaintiff  above  the  proceeds  of  sale. . 

5276,  6083 

trustee  a  necessary  party  where  mortgage  made  to  a  trustee 

foreclosed 5338 

a  mortgagee  who  has  assigned  need  not  be  a  party  to  a  bill  to 

redeem 5351 

assignee  of  mortgagee  may  foreclose  without  joining  mort- 
gagee  5372 

foreclosure  bill  by  one  of  several  derivative  mortgagees  must 

make  all  parties 5372 

mortgagor  in  redemption  bill  must  offer  to  pay  debt,  interest 

and  costs 5376 

when  deed  cannot  be  construed  a  mortgage 5450^ 

when  equity  will  not  restrain  sale  under  mortgage  alleged  to 

be  ultra  vires  564T 

Mortgagee— 

of  undivided  interest  as  a  party  in  partition 5776 

in  partition  suits 5821 

marshaUing  assets 5833,  5834,  5835,  5836 

may  be  cancelled  when  without  consideration 5855 

where  trust  set  aside  and  property  mortgaged 6089 

mortgagor  on  a  bill  to  foreclose  pays  costs 6110 

Motions- 
judge  may  make  orders,  etc.,  in  vacation  and  at  chambers... 

5154,  5190 

motions,  rules  and  orders  to  be  filed— notice  given 5155,  5191 

motions  which  are  of  course 5156,  5192 

motions  not  of  course 5157,  5193 

no  order  allowing  further  time  shall  be  made  without  written 

notice,  etc 5158 

cautionary  orders  abolished  in  State  practice 5159 

no  injunction  to  be  allowed  except  security  be  given 5159 

ex  parte  injunctions  dissolved  in  five  days  unless  otherwise 

ordered — if  motion  be  not  argued,  etc 515& 
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'M.otions— Continued. 

Section 
in  Philadelphia  aU  rules  and  orders  which  would  expire  in 

July  or  August  shall  expire  on  the  same  day  of  the  fol- 
lowing September 5160 

if  party  ordered  to  pay  costs  of  interlocutory  proceeding,  the 
costs  shall  be  taxed  and  payment  enforced  by  attachment 

and  sequestration 5161 

to  dissolve  injunction— practice 5639,  5640,  5641 

for  injunction  can  be  made  before  final  decree 5641 

appointing  master  in  partition 5789,  5793 

for  production  of  documents — when  made 6007 

for  examiner 6011 

for  master 602ff 

to  quash  subpoena , 6065 

when  motion  to  quash  waived  by  appearance 6065 

to  quash  an  appeal — when  heard — practice 6183 

to  dismiss  an  appeal — wlien  heard — practice 6183 

Multifariousness— 

definition  5384 

,  uniting  two  estates  in  one  suit 5384 

claimant  in  bill  for  specific  performance  not  to  include  other 

persons  claiming  interests 5384 

plaintiff  in  partition  cannot  join  holder  of  outstanding  lease 

sought  to  be  set  aside  for  fraud 5384 

separate  infringements  of  patent  not  to  be  joined  in  one  suit..  5384 

demand  against  executor  not  to  be  joined  with  claim  against 

him  personally 5384 

plaintiff  having  general  right  to  subject  claimed,  may  join 

several  defendants  claiming  distinct  interests 5884 

corporation  cannot  be  sued  in  same  bill  for  account  of  property 
held  for  pubhc  use  and  other  property  held  for  private 
charity 5384 

if  charities  are  to  be  applied  substantially  to  some  object,  one 

complaint  may  embrace  a  number 5384 

where  allegations  and  decree  asked  against  one  defendant  are 
unconnected  from  averments  and  relief  sought  against 
another  defendant,  there  being  no  joint  liability  of  de- 
fendants in  either  branch  of  the  bill,  the  bill  is  multi- 
farious    5384 
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Multifariousness— Conimwed. 

Section. 

joining  several  defendants  and  charging  distinct  unconnected 

matters  is  multifariousness 5384 

two  good  causes  of  complaint  arising  from  same  transaction 
may  be  joined,  all  defendants  being  interested  in  same 
claim  of  right  and  relief  asked  against  each  being  of  same 
character 5384 

plaintiffs  need  not  be  interested  in  equal  degree 5384 

where  independent  causes  of  complaint  are  joined,  requiring 

different  decrees,  the  bill  is  multifarious 5884 

bill  is  not  multifarious  where  all  plaintiffs  have  common  in- 
terest in  subject-matter  as  against  the  defendant 5384 

nor  where  subject-matter  could  be  made  the  basis  of  numerous 

suits  at  law 5384 

bill  by  stockholder  against  agent  of  corporation  to  restrain  a 
sale,  and  for  decrees  against  the  corporation  for  recogni- 
tion of  plaintiff's  rights  as  stockholder,  is  multifarious 5384 

grounds  of  suit  must  be  distinct  and  each  ground  sufficient  to 

maintain  suit,  or  bill  is  not  multifarious 5384 

bill  not  multifarious  if  grounds  of  suit  arise  from  same  trans- 
action or  series  of  transactions  tending  to  one  end 5384 

no  inflexible  rule  by  which  multifariousness  can  be  determined.  5384 

numerous  plaintiffs  may  file  bill  against  same  defendant  where 
plaintiffs'  rights  are  the  same,  the  cause  of  complaint 
common  to  all,  the  complaint  of  all  is  against  the  same 
defendant,  and  the  defense,  proofs  and  decrees  are  same 
as  to  all  plaintiffs 5384 

statement  of  principles  governing  question  as  to  multifarious- 
ness   5384 

the  remedy  against  multifariousness  must  be  made  by  de- 
murrer ;  objecting  at  hearing  is  too  late 5385 

groimd  for  demurrer 5944,  5960,  6055 

Municipal  Bodies- 
may  be  enjoined  from  perpetration  of  a  palpable  wrong  in  the 

abuse  of  discretion 5699 

councils  may  be  enjoined  from  imposing  illegal  regulations 

on  companies 5699 

Muncipal  Ofllcers- 

cannot  be  enjoined  in  the  exercise  of  their  discretion 5699,  5707 
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M". 

Section 
negligence- 
bars  relief  for  mistake 5436,  5448,  5449 

See  Laches. 

TS"ew  Trial- 
jurisdiction  of  bills  for  a  new  trial 5885 

bill  not  favored 5885 

Nisi  Prius— 

abolished 5087 

Won  Pros.— 

entered  for  default  in  filing  assignments  of  error  on  appeal. . .  6157 

for  default  in  filing  record  on  appeal 6158 

when  entered  on  appeal 6182 

how  taken  off  on  appeal 6183 

Non-resident — 

when  he  cannot  sue 5301 

parties  in  partition 5776 

Note- 
note  as  to  answering  interrogatories  in  U.  S.  court 5339 

N'otiee- 

of  setting  down  exceptions  to  answers  to  interrogatories  for 

argument 5138 

of  filing  depositions  or  commission 5140,  5255,  6030 

to  appear  and  answer  in  State  practice 5186 

to  master  in  partition  of  appointment 5795 

of  filing  master's  report  in  partition 5799,  5805,  5821 

of  filing  return  to  order  of  sale  in  partiiion 5814 

of  filing  amendments 5902 

as  to  filing  demurrer,  plea  or  answer 5955 

as  to  filing  answer 5965 

to  produce  documents 5998 

to  plaintiff  to  file  replication 5992 

of  filing  examiner's  report 6033 

of  filing  master's  report 6036 

.of  appeal  to  Supreme  Court 6149 
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Tfuisance— 

Section; 
jurisdiction  in  injunction  cases 5671 

definition 5671 

when  injunction  will  issue 5676,  5677,  5685 

where  nuisance  is  public,  application  to  enjoin  made  by  Attor- 
ney-General   5676 

where  nuisance  is  public  but  a  private  person  suffers  special 

damages,  he  may  make  motion  for  injunction 5676 

will  not  be  enjoined  if  there  be  a  doubt  as  to  whether  acts 

complained  of  constitute  a  nuisance 5677 

form  of  bill  to  restrain 5678 

form  of  biU  to  abate  and  remove 5679' 

O. 

Oath- 
interrogatories  waiving  answer  under  oath 532T 

if  oath  waived  answer  not  evidence  unless  cause  set  down  on 

bin  and  answer 5228 

note  as  to  answering  interrogatories  in  U.  S.  court 5329 

frame  of  introduction  to  interrogatories  in  IT.  S.  court 5230' 

when  defendant  may  dechne  answering  interrogatories 5231 

stockholder's  bill  against  a  corporation  when  filed  in  U.  S. 
court  must  be  sworn  to,  if  it  be  founded  on  rights  which  the 

corporation  might  assert 5379' 

See  Affidavit. 
Ansviters. 
Bill. 

Objections — to  depositions.    See  Exceptions. 

Oil  Refinery — 

when  equity  will  enjoin  erection  of 6677 

Order  of  Sale— 

in  partition 5798,  5799,  5807,  5810,  5839 

requiring  interlocutory  report  to  be  filed 6038 

See  Decrees. 

Ordinance- 

which  is  unconstitutional  may  be  enjoined  in  its  operation. . .  5684 
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Ordinance— Co«  tinned. 

Section 
may  be  enforced  by  injunction  where  act  complained  of  is  a 

nuisance 5685 

Owelty- 

awarded  in  partition  cases 5793,  5797,  5798,  5799,  5807 

lien  of  owelty  in  partition 5801 

in  partition  has  priority  of  lien  over  a  mortgage  of  an  undi- 
vided interest 5801 

See  Partition. 

P. 

Paper  Books— 

sxir  exceptions  to  master's  final  report  in  partition 5826 

preparation,  frame,  service 6161,  6163 

in  the  Supreme  Court 

6166,  6167,  6168,  6169,  6170,  6171,  6173,  6178,  6174,  6176 
penalty  for  failure  to  comply  with  rules 6175,  6176 

Papers,  Writings,  etc.— 

necessary  to  be  averred  are  not  to  be  set  forth  at  length 5387 

references  to  be  made 5387 

copies  to  be  attaclied,  etc 5387 

papers,  deeds,  etc.,  to  be  described  in  bill  for  discovery 5473 

See  Production. 

Parol  Contracts.    See  Specific  Performance. 

Parties— 

when  under  State  rule  a  defendant  need  not  appear 5103 

infants  and  parties  not  sui  juris  to  be  specially  so  described  in 

State  court 5103 

parties  outside  the  jurisdiction  may  be  served  when  they  come 

within  the  jurisdiction  or  under  a  special  order 5104 

when  parties  need  not  be  joined 5105 

non-residents 5333 

when  parties  numerous 5106,  5334 

when  cestuis  que  trustent  need  not  be  joined 5107,  5835 

when  heir-at-law  need  not  be  joined 5108,  5336 

where  there  is  a  joint  and  several  demand  all  persons  need  not 

be  sued 5109,  533T 
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Parties — Contimied. 

BeoHon 
if  defendant  do  not  take  advantage  of  the  want  of  parties  be- 
fore the  hearing,  court  may  proceed,  etc 5110 

where  defendant  by  answer  suggests  want  of  parties,  case 

may  be  set  down  on  that  objection 5111 

objection  to  want  of  parties 5238 

how  non-residents  served  in  U.  S.  courts 5378 

who  may  sue  in  equity 5293-5323 

a  State  may  sue 5293 

lunatics  sue  by  committee 5294 

infants  sue  by  next  friend 5295 

where  persons  not  sui  juris  are  parties,  their  disability,  etc., 

must  be  stated 5296 

when  persons  out  of  jurisdiction  or  would  oust  jurisdiction  of 
court  or  otherwise  incapable,  the  court  may  proceed  with- 
out making  them  parties 5105,  5209,  5233 

«ffeot  of  decree  against  infant  in  his  suit 5297 

but  infant  not  bound  in  case  of  fraud,  etc 5298 

as  to  charities — relator  need  not  have  an  interest 5399 

bankrupts  cannot  be  plaintiffs 5300 

assignors  cannot  sue  for  claims  assigned 5800 

alien  enemy  cannot  sue 5301 

absentees  not  enemies  can  sue 5301 

temporary  absence  of  plaintiff  will  not  entitle  defendant  to 

demand  security  for  costs 5303 

as  to  security  for  costs 5302-5305 

corporations  use  corporate  name 5306 

joint  stock  companies  have  been  allowed  in  England  to  sue, 

using  names  of  a  few , 5307 

unincorporated  associations — one  member  cannot  sue  for  all 

unless  the  articles  give  that  right 5308 

stockholders  may  sue  directors  in  a  proper  case 5309 

when  directors  are  liable 5310 

right  of  corporation  to  buy,  sell,  re-issue  or  divide  its  stock. . .  5311 

stockholders  may  sue  for  dividends 5313 

right  of  stockholder  to  sue  when  corporation  refuses 5313 

affidavit  required  in  stockholder  cases  by  U.  S.  rule 5314 

when  creditors  may  sue  for  receiver 5315 

when  paupers  may  sue,  etc 5816,  5323 

who  may  be  sued  in  equity 5323-5387 
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Parties — Continued. 

Section 
United  States  cannot  be  sued 5323 

liability  of  a  sovereign  to  be  sued 5334 

when  a  suit   against  an  officer  will  be  regarded  as  a  suit 

against  the  State 5325 

when  a  State  is  liable 5326 

the  11th  amendment  to  the  constitution  of  the  U.  S.  exempt- 
ing a  State  from  suits,  etc.,  is  limited  to  suits  in  which  the 

State  is  a  party  on  the  record 5326 

by  becoming  a  corporator  a  State  lays  down  its  sovereignty. ..  5336 
in  cases  of  general  average  goods  belonging  to  government 

are  liable 5326 

sovereignty  does  not  imply  exemption  of  property  from  juris- 
diction of  courts 5326 

the  fact  that  the  capital  stock  of  a  bank  came  from  a  State 
does  not  affect  a  creditor's  right  to   be  paid  out  of  its 

property 5326 

a  mortgagee  may  have  a  decree  for  sale  although  the  U.  S. 

owns  the  equity  of  redemption 5826 

a  claim  for  damages  may  exist  against  a  government  vessel 

guilty  of  a  maritime  tort 5336- 

goods  belonging  to  the  U.  S.  are  liable  to  contribution  to  meet 

allowance  for  salvage 5336 

in  a  proper  case  a  State  officer  may  be  enjoined 5326 

the  State  of  Pennsylvania  may  be  sued  where  the  proceeding 

is  for  perpetuation  of  title  to  lands 5326 

persons  out  of  the  jurisdiction  may  be  made  defendants 5334 

who  must  be  joined 5338,  5360 

when  heir-at-law  a  necessary  party 5339,  5340' 

in  bills  for  accounts  all  interested  must  be  made  parties 5341 

when  cesiitis  gMe  irMsfen^  should  be  joined. .  5.842,  5343,  5355,  5359 

birth  or  death  of  party  pending  suit 5138,  5344 

all  claiming  under  same  state  of  facts  should  be  parties 5345 

one  may  sue  for  a  number 5346.  5353 

persons   having  an  immediate  interest   against  the  plaintiff 

must  be  joined 5347 

when  trustees  are  necessary  parties 

5338,  5347,  5348,  5349,  5355,  5359 
committees  of  lunatics,  assignees  of  bankrupts,  executors  and 

administrators — when  necessary  parties 5350' 
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-Parties — Continued . 

Section 

when  a  mortgagee  need  not  be  a  party  to  a  bill  to  redeem. . . .  5351 

when  sureties  should  be  joined 5352,  5360 

where  there  is  a  multitude,  it  is  not  necessary  to  join  aU 5358 

when  it  is  necessary  to  join  all  parties,  whether  numerous  or 

not 5354 

as  to  encumbrancers , 5356,  5357 

purchaser  after  suit  may  come  in  by  supplemental  bill 5358 

bondholders  must  all  be  made  parties  where  the  bill  prays  that 

the  bonds  shall  be  declared  void 5359 

-when  persons  having  a  consequential  but  not  a  direct  interest 

should  be  joined 5360 

receivers  and  assignees  in  bankruptcy 5363 

consent  of  court  necessary  to  make  receiver  a  party 5363 

who  are  to  be  made  plaintiffs  5372 

when  class  numerous,  plaintiffs  may  sue  for  himself  and  all. .  5372 
-when  parties  numerous,  bill  on  behalf  of  plaintiff  alone  is  bad. . .  5372 
when  plaintiff  has  only  equitable  right,  person  holding  legal 

right  must  be  a  party 5372 

i;rustees  must  sue  to  enforce  rights  of  persons  claiming  tmder 

trust,  whether  express  or  implied 5372 

assignee  of  mortgagee  may  foreclose  without  joining  mort- 
gagee   5372 

foreclosure  bill  by  one  of  several  derivative  mortgagees  must 

make  all  parties 5372 

if  principal  can  show  money  was  his  he  can  sue  though  con- 
tract in  agent's  name 5372 

when  agent  must  be  made  co-plaintiff  or  defendant 5372 

auctioneer  may  be  made  co-plaintiff  with  vendor 5372 

assignee    of  chose    may  make    assignor  party  or  may  sue 

alone 5372 

-where  trustee  has  no  beneficial  interest  and  not  possessed  of 

legal  estate,  cestui  que  trust  may  be  plaintiff 5372 

where  cestui  que  trust  sues  for  execution  of  trusts 5372 

where  lessee  seeks  to  establish  general  right,  landlord  should 

be  a  party 5372 

where  lessor  only  seeks  that  which  is  incidental  to  lessee's 

position 5372 

persons  claiming  joint  interests  should  make  their  companions 

parties 6373 
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Section 
in  bill  to  redeem,  plaintiff  should  bring  in  aU  who  have  a  right 

to  redeem 5373 

in  bills  for  account,  all  interested  must  be  plaintiffs  or  defend- 
ants    5373 

personal  representatives  of  estate  must  sue  for  it ;  legatees,  etc. , 

need  not  be  parties 5372 

all  executors  proving  must  sue 5373 

nrisjoinder  of  plaintiffs  does  not  defeat  bill 5373 

bill  for  account  of  oil  taken  from  wife's  land  should  be  filed 
in  name  of  husband  and  vsife  and  in  county  where  land 

lies 5373 

all  persons  interested  should  be  made  parties,  but  whether  as 

plaintiffs  or  defendants  is  immaterial 5373 

bill  to  set  aside  sale  of  county  land  should  be  filed  by  commis- 
sioners in  office,  where  former  commissioner  interested  in 

purchase 5373 

public  rights  should  be  vindicated  and  public  duties  enforced 

through  Attorney-General  and  not  by  private  citizen 5373 

who  are  to  be  made  defendants 5373 

auctioneer  employing  fraud  need  not  be  joined 5378 

agent  buying  in  his  own  name  should  be  made  party  unless 

principal  can  establish  that  the  money  was  his 5373 

where  wrongs,  though  separate,  are  part  of  concerted  plan, 

biU  may  be  filed  against  all 5373 

where  injuries  result  from   unconnected  acts,  separate  bills 

should  be  filed 5373 

bill  for  discovery  against  corporation  should  unite  its  officers. .  5373 
biU  against  corporation  and  directors  for  fraud  should  name 

all  properly  chargeable 5373 

all  persons  having  immediate  interest  against  plaintiff,  unless 

very  numerous,  should  be  joined 5373 

persons  against  whom  defendant  may  have  demand  over  in 

event  of  plaiatiff's  success 5373 

committees,  guardians  and  assignees,  personal  representatives, 

widow,  heirs  and  devisees 5373 

executors  durante  minore  cetate 5373 

executors  amenable  to  process 5373 

eestuis  que  trustent  should  be  parties  unless  numerous,  or  their 

interests  protected  and  represented  by  trustees 5378 
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Sectioa 

birth  or  death  after  suit  brought ;  new  party  to  be  brought  in 

by  amendment  or  supplemental  bill 5373> 

aU  trustees  parties  to  suit  arising  from  breach  of  trust 537^ 

bondholders  to  be  joined  in  suit  to  declare  void  railroad  mort- 
gage and  bonds,  issued  contrary  to  law 537& 

in  bill  for  specific  performance,  where  defendant's  wife  not 

joined,  she  should  not  be  included  in  decree 5373 

where  trustee  of  railroad  bonds  is  party,  notice  to  bondholders 

of  incidental  proceedings  not  required 5373 

all  persons  interested  should  be  made  parties  to  bill  for  ac- 
count   5373 

administrators  selling  decedent's  real  estate  are  proper  parties 

to  file  bin  to  compel  record  owner  to  convey 5373 

stockholder's  bill  against  persons  fraudulently  securing  money 

of  corporation,  should  join  officers 5373 

corporation  should  not  be  joined  in  bill  to  enforce  officers'  in- 
dividual liability  under  Act  of  July  18,  1863 5373 

bill  to  be  filed  on  behalf  of  plaintiflEs  and  all  other  creditors. . .  5373 

secretary  not  to  be  made  a  party 5373 

a  bill  against  an  attorney  to  secure  paper  fraudulently  ob- 
tained by  client  and  deposited  with  attorney,  should  make 
owner  of  the  paper  a  party 5373 

bill  by  certain  cestids  que  trustent  against  volunteer  trustee  de 
son  tort  dismissed  where  other  cestuis  que  trustent  not 
parties  and  unrepresented 5373 

all  owners  of  stock  owned  jointly  to  be  made  parties  where  bill 

filed  to  sell  interests  of  certain  other  owners 5373 

all  persons  interested  or  materially  affected  to  be  made  parties.  5373 

when  bill  for  transfer  of  stock  held  in  trust,  it  should  join 

cestuis  que  trustent 5373 

when    assignee    of  lease    must  be  joined    in  bill    for   reforma- 
tion   5373 

trustee's  bill  against  third  persons  to  enforce  his  rights  need 

not  join  cestui  que  trust 5373 

owner  of  warehouse  into  which  railroad  company  has  built 
turnout,  should  be  made  party  to  bill  for  removal  of  turn- 
out    5373 

separate  respondents  in  different  capacities  and  rights,  without 

joint  interest  or  liability,  should  not  be  joined 5373 
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Section 
improper  joinder  of  defendant  does  not  necessarily  defeat  right 

against  one  liable 5373 

•  in  cancelling  a  deed,  lien  creditors  of  a  grantee  are  necessary.  5483 
where  previous  to  suit  there  is  a  sale  or  conveyance  with  notice 

to  the  pui-chaser  of  impending  litigation 5438 

in  bill  for  discovery,  outside  parties  not  to  be  made  defendants.  5472 

when  corporation  should  be  named  as  party 5489 

suits  to  maintain  and  enforce  rights  and  to  protect  corporate 

interest  should  be  brought  in  name  of  corporation 5489 

stockholdei-s  can  sue  in  their  own  names  where  corporation 

refuses  to  sue 5489 

when  corporation  must  be  made  defendant  5489- 

where  right  of  action  belongs  alone  to  corporation,  creditors 

cannot  file  biU.  until  after  demand  and  refusal  to  sue 5493 

unless  wrong  complained  of  has  been  perpetrated  by  officers..  5493 
where  State  is  party  to  bill  to  perpetuate  testimony,  bill  may 

be  served  on  Attorney-General  or  his  deputy 5534 

executor  not  a  proper  party  to  bill  for  dower 5566 

receiver  of  partnership  need  not  be  made  party  to  suit  against 
firm  for  liability  incurred  before  his  appointment  unless 

he  has  a  defense  to  the  claim 5614 

in  specific  performance,  vendee  must  execute  mortgage  to 
third  person  from  whom  he  obtained  part  of  purchase- 
money,  under  contemporaneous  agreement,  and  such  third 

person  should  be  party  to  bill 5723. 

person  furnishing  consideration,  though  deed  be  made  to  an- 
other person,  should  be  made  party  to  bill  for  specific  per- 
formance    572S 

persons  beneficially  interested  in  real  estate  vested  in  trustees 
with  power  to  sell  need  not  be  made  parties  in  suits  con- 
cerning such  real  estate 5755 

when  heirs-at-law  need  not  be  made  parties  in  suits  to  execute 

trusts  of  will 5756 

bondholders  need  not  be  made  parties  to  suit  where  trustee  of 

mortgage  securing  the  bonds  is  a  party 5757 

when  partition  will  be  set  aside  for  defect  in  joining  parties. .  5776 

in  bill  of  review 5877 

to  a  supplemental  bill 5936 

to  a  bill  of  revivor 593^ 

64 
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Parties — Continued. 

Section 
as  to  demurrer  for  want  of  parties 5944,  5960,  5961 

See  Amendments. 

Supplemental  Bill. 

Want  of  Parties. 

Partition — 

jurisdiction 5051,  5053,  5053,  5054,  5055,  5056,  5057,  5058 

plaintiff  in  partition  cannot  join  holder  of  outstanding  lease 

sought  to  be  set  aside  for  fraud 5384 

form  of  bill  by  widow  for  partition 5568 

at  the  common  law 5767 

proceedings  in  Orphans'  Court 5767 

marks  of  difference  between  partition  at  law  and  in  equity. . .  5768 

advantage  of  the  remedy  in  equity 5769 

the  court  wiU  apply  the  doctrine  of  equitable  election 5769 

jurisdiction  concurrent  with  law 5769 

statutory  jurisdiction 5770 

when  partition  lies  in  equity 5771 

coal  and  timber  rights 5771 

mineral  land 5771 

against  a  purchaser  at  a  tax  sale 5771 

upon  an  equitable  title 5771,  5775,  5776 

though  part  interest  be  encumbered 5771 

where  life  estate  outstanding 5771 

when  part  owner  unborn 5771 

when  partition  will  not  lie 5771 

where  one  holds  by  adverse  title 5771,  5775 

where  land  is  covenated  to  be  held  undivided 5771 

where  one  is  entitled  to  proceeds  or  income  only 5771 

church  and  burial-ground 5771 

where  land  is  purchased  for  a  particular  use 5771 

disputed  boundaries 5772 

jurisdiction  where  lands  lie  in  different  counties 5773,  5780 

separate  partitions  in  different  counties  cannot  be  begun  with- 
out leave  of  court  at  the  domicil 5773,  5780 

preliminaries  to  fiUng  bill 5774 

as  to  the  title 5775 

parties  should  hold  as  tenants  in  common 5775 

proceeding  cannot  settle  conflicting  titles 5775 
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Section 
there  must  be  adverse  possession  or  actual  ouster  to  prevent 

one  tenant  from  suing  co-tenant 5775 

a  freehold  interest  is  not  required 5775 

a  stranger  with  probable  title  may  intervene 5775 

the  parties 5776 

all  parties  must  be  joined 5776 

how  married  women  joined 5776 

a  widow  is  a  proper  party 5776 

committee  of  a  lunatic  is  a  proper  party 5776 

when  life  tenants  proper  parties 5776 

where  parties  take  by  descent  from  one  who  died  sole  seized. .  5776 

a  grantee  whose  deed  is  unrecorded  need  not  be  served 5776 

lien  against  shares  does  not  affect  right  to  partition 5776 

co-devisees  are  not  deprived  of  their  right  to  sue  by  a  clause 

in  a  will  which  never  takes  effect 5776 

w^here  there  is  an  active  trust,  cestuis  que  trustent  cannot 

maintain  partition 5776 

an  executor  with  power  to  sell  should  not  be  made  a  party. ..  5776 

mortgagee  of  undivided  interest  need  not  be  joined 5776 

vendees  in  severalty  of  a  co-tenant  are  proper  parties 5776 

when  alienee  entitled  to  notice 5776 

suggestion  of  name  of  alienee 5776 

proceedings  will  not  be  set  aside  where  a  party  was  not  joined 

but  no  injustice  done 5776 

where  infants  or  persons  not  sui  juris  are  parties,  the  biU  shall 

sostate 5776 

where  persons  without  the  jurisdiction  are  necessary  parties, 

the  bill  shall  so  state 5776 

the  bill  shall  state  that  all  parties  are  joined  and  none  others 

are  interested 5776 

frame  of  bill  in  partition 5777 

form  of  bill  in  partition  in  case  of  intestacy 5778 

form  of  bill  in  partition  in  case  of  testacy 5779 

where  the  bill  should  be  filed 5780 

where  the  real  estate  is  in  two  counties,  suit  should  be  brought 

at  the  domicil  of  decedent 5780 

proceedings  must  be  recorded 5780 

a  partition  docket  is  kept 5780 

bill  may  be  amended 5^80 
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service  of  bill  in  partition 5781 

if  defendant  reside  out  of  the  jurisdiction — how  served 5781 

form  of  petition  alleging  residence  of  certain  defendants  be- 
yond the  jurisdiction  and  order  as  to  service 5783 

the  omission  of  the  Christian  name  of  a  defendant  in  the  ad- 
vertisement not  fatal 5783 

where  defendant's  residence  unknown — how  served 5783 

form  of  petition  for  order  for  service  by  publication — residence 

unknown  and  order  thereon 5784 

where  minors  are  parties — how  served 5785 

appointment  of  guardian  ad  litem  necessary 5786 

form  of  petition  for  appointment  of  guardian  ad  litem  and  de- 
cree  578T 

the  court  may  require  security  on  appointment  of  guardian  ad 

litem 578T 

demurrer  or  answer  to  biU — when  required 5788 

when  replication  filed 5788 

when  decree  pro  confesso  entered 5788 

form  of  decree  pro  confesso 5789 

form  of  order  appointing  master 5789 

if  title  of  plaintiff  denied 5790 

trial  by  jury  in  partition  causes 5790 

form  of  answer  by  guardian  where  plaintiflE's  right  is  undis- 
puted   5791 

power  to  decree  partition  and  appoint  a  master  or  a  master 

and  commissioners 5793 

interlocutory  order — when  made . . . : 5793 

the  new  Equity  Rules  do  not  abolish  the  office  of  master  in 

partition 5793 

form  of  interlocutory  decree  appointing  master  in  partition. .  5793 
when  master  appointed  he  cannot  be  summarily  dismissed. . .  5794 

notice  to  master  of  appointment 5795 

master  takes  oath 5795 

certificate  of  appointment  of  master 5795 

notice  to  parties  of  meeting 5796 

first  meeting  need  not  be  advertised 5795 

proceedings  before  master 5797 

master  may  require  production  of  books,  documents,  etc 579T 

the  burden  of  proof  rests  on  plaintiff 5797 
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Section 

title  papers  should  be  produced 5797 

encumbrances  and  improvements  should  be  shown 5797 

the  master  should  view  the  properties 5797 

master  may  award  and  allot  the  purparts  and  charge  owelty 

thereon 5797 

when  commissioners  appointed 5797 

how  appointed 5798 

should  be  sworn  or  affirmed 5798 

the}'  value  the  property 5798 

report  as  to  improvements 5798 

they  do  not  ascertain  the  interests 5798 

they  do  not  ascertain  the  encumbrances  and  liens 5798 

they  may  make  allotments 5798 

the  surface  cannot  be  separated  from  the  mines  under- 
neath and  each  be  regaided  as  a  purpart 5798 

they  may  award  owelty 5798 

they  should  make  report  and  set  forth  the  testimony 5798 

duties  of  master  when  acting  with  commissioners 5798 

he  ascertains  the  interests 5798 

he  ascertains  encumbrances  and  liens 5798 

he  prepares  and  flies  the  interlocutory  report 5798 

he  should  take  out  searches 5798 

he  may  prepare  order  of  sale 5798 

he  makes  return  to  order  of  sale  5798 

if  master  appointed  without  commissioners  he  performs  the 

duties  of  valuing  and  allotting 5798 

rule  to  accept  or  refuse 5799 

it  is  doubtful  if  the  rule  to  accept  or  refuse  exists  in  equity 

proceedings • 5799 

-where  property  cannot  be  divided  and  parties  refuse  to  take, 

a  sale  can  be  decreed 5799 

master  may  designate  to  each  a  specific  part 5799 

where  property  allotted,  the  parties  cannot  decline  allotments 
and  compel  master  to  sell  to  convert  their  shares  into 

cash 5799 

«ach  purpart  is  held  subject  to  encumbrance .  5799 

master  may  allot  a  tenant  the  purpart  upon  which  he  has  put 

valuable  improvements 5769,  5799 

if  allotments  objected  to,  exceptions  may  be  filed 5799 
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master  may  charge  allotments  with  owelty 5799 

notice  to  parties  to  accept  or  refuse 5799 

widow's  share 5800' 

owelty — how  created — how  enforced 5801 

owelty  is  a  prior  lien  to  a  mortgage  of  an  undivided  interest.  5801 

form  of  master's  interlocutory  report 5803 

form  of  master's  interlocutory  report  where  parties  do  not  re- 
fuse to  take  before  master  5803 

form  of  rule  to  accept  or  refuse  used  in  some  counties 5804 

notice  of  filing  interlocutory  report 5804 

exceptions  must  be  filed  with  master 5805 

argument  on  exceptions 5805,  5807 

when  report  confirmed  if  no  exceptions  filed 5805,  5806,  5807 

court  may  refer  the  report  back  to  master  or  set  it  aside 5805 

court  may  decree  conveyances 5806,  5809 

decree  confirming  partition 5807 

decree  confirming  report 5807 

appeal  from  interlocutory  decree 5808,  6179 

no  deed  is  necessary  to  carry  into  effect  decree  confirming 

allotments 5809 

where  the  parties  have  but  equitable  titles  they  are  entitled  to 

have  the  legal  title  conveyed  to  them 5809 

decree  as  to  public  sale — notice  5810' 

court  may  decree  a  private  sale 5810' 

master  settles  with  auctioneer  if  a  public  sale  and  secures  the 

fund 5810 

form  of  order  of  sale 5811 

form  of  order  of  sale  where  parties  have  refused  to  take  before 

the  court  5812 

return  to  order  of  sale — confirmation 5813 

bond  of  master 5813 

form  of  return  to  order  of  sale 5814 

form  of  service  of  notice  accepted  that  return  to  order  of  sale 

will  be  filed,  and  agreeing  that  sale  shall  be  confirmed 5815 

form  of  master's  report  of  sale 5816 

form  of  decree  confirming  sale 5817 

when  sale  will  be  set  aside 5818 

form  of  bond  by  master 5819' 

as  to  approval  of  surety 5819) 
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Section 
form  of  master's  deed  in  partition 5820 

master's  duties  subsequent  to  sale 5831 

notice  to  parties  as  to  distribution 5831 

assignment  of  interest  sliould  be  presented 5831 

bill  of  costs  should  be  presented 5831 

fixing  master's  fee 5831 

costs  of  the  proceeding  allowed  from  fund 5831,  5833 

searches 5831 

status  of  mortgages 5831 

what  liens  discharged  by  sale 5831 

a  distributee  entitled  to  exemption  as  against  liens 5831 

master  need  not  take  refunding  bonds 5831 

notice  as  to  fiUng  final  report 5831 

counsel  fees — to  whom  awarded  5833 

form  of  plaintiff's  bill  of  costs  under  equity  fee  bill 5824 

form  of  master's  final  report 5835 

exceptions  must  be  filed  with  master 5836 

argument  sur  exceptions  to  report  of  master 5826 

"paper  books  sur  exceptions  to  master's  report 5826 

form  of  exceptions  to  report  5837 

if  no  exceptions  filed,  when  report  confirmed 5837 

form  of  decree  confirming  final  report 5887 

when  all  parties  agree  to  confirmation 5827 

form  of  agreement  of  counsel  that  master's  report  shall  be  ab- 
solutely confirmed  and  decree 5838 

alias  order  of  sale  when  property  unsold  or  withdrawn 5839 

filing  exemplification  of  record  in  another  county 5830 

a  biU  of  peace  will  lie  where  there  has  been  an  executed  par- 
tition   5841 

a  bill  of  peace  will  not  lie  where  there  has  not  been  a  parti- 
tion    5841 

purchaser  can  compel  by  supplemental  bill  deduction   from 

purchase-money  for  fixtures  removed  after  sale 5936 

master  to  be  appointed 6024 

Partners.    See  Paktnership. 

Partnership- 
jurisdiction  over  partnership  and  other  accounts 5040,  5041 

jurisdiction  in  cases  of  accounts 5391 
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Seotton 

bill  for  an  account  must  pray  dissolution 5391 

partner  compelled  to  account  in  case  of  fraud 5393 

surviving  partner  may  compel  account 5894 

partnership  agreements — arbitration  clauses 5396,  5397 

exclusion  of  partner  by  copartner 5398 

will  be  dissolved  and  receiver  appointed  in  cases  of  fraud  and 

breach  of  contract 5399 

partnership  cases — form  of  bill  for  receiver 5401 

form  of  bill  for  account  on  a  parol  contract 5406 

form  of  bill  for  account — to  set  aside  award,  etc 5407 

partner  will  be  restrained  from  pledging  firm  notes  for  private 

use 5698 

partner  will  be  enjoined  from  disposing  of  firm  property  to 

prejudice  of  copartners 5698 

See  Accounts. 
Kecbivees. 

Tarts  of  Bill.    See  Peepaeation. 

Party  Wall- 
when  injunction  will  lie  to  prevent  breaking  into  party  waU..  5691 
when  openings  for  windows  enjoined 5691 

Patent- 
separate  infringements  of  patent,  not  to  be  joined  in  one  suit..  5384 

owners  in  common  need  not  account  to  each  other 5395 

jurisdiction  to  prevent  infringements 5649 

when  preliminary  injunction  granted  to  restrain  infringe- 
ment  5650,  5651 

former  adjudication  as  to  validity  of  patent  relied  on  in  grant- 
ing preliminary  injunction 5651,  5653 

decision  of  patent  office  may  decide  decree  in  granting  pre- 
liminary injunction 5652,  5653 

when  defendant  may  be  required  to  give  security 5653 

when  injunction  granted  prior  to  issue  of  patent 5658 

effect  of  expiration  of  patent  upon  granting  preliminary  in- 
junction   5653 

when  injunction  may  be  refused 5654,  5655,  5656,  5657 

a  bill  of  peace  will  lie  to  restrain  sale  or  mortgage  of  fraudu- 
lent patent 5841 
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Section 
injunction  against  recording  assignment  of  fraudulent  patent. .  5841 
See  Injunctions. 
Taupers— 

paupers  may  sue 5316 

paupers  may  be  dispaupered  5317 

defendants  may  be  admitted  to  defense  in  forma  pauperis. . . .  5318 

allowance  made  to  pauper 5319 

petition  to  sue  in  forma  pauperis 5330 

costs  to  pauper 5331 

security  for  costs  where  poverty  alleged 5832 

U.  S.  statute  as  to  paupers  permits  a  pauper  citizen  to  sue, 

etc 5333 

See  Costs. 
Poverty. 
Payment — 

into  court  when  necessary  in  interpleader  cases 5863,  5864 

Penal  Statute — 

injunction  will  not  issue  to  enforce 5707 

Penalties — 

are  abhorred  by  equity 5415 

equity  will  not  enforce 5944 

Pendente  Lite.    See  Lis  Pendens. 

Penn's  Charter 5036 

Penn's  Letter— 

"  the  Indian  is  not  perplexed  by  Chancery  suits" 5037 

Pennsylvania.    See  State. 
Perishable  Property- 
may  be  sold  on  appeal 5076,  6148 

Perpetual  Injunctions.    See  Injunctions. 

Perpetuation- 
jurisdiction 5040 

general  provisions 5533-5547 

when  equity  has  jurisdiction 5532 
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Seetion. 
when  suit  for  part  only  of  subject-matter  will  be  enter- 
tained   5532- 

when  demurrer  will  lie 5532 

when  one  in  possession  may  sue 5583 

Pennsylvania  statutes 5533 

lost  records 5533 

where  State  is  a  party 5534 

bill  may  be  served  on  Attorney-Greneral  or  his  deputy. 

5065,  5534 

Orphans' Court  records 5534 

testimony  to  be  used  in  foreign  court  may  be  perpetuated. .  5534 

what  the  biU  must  state 5535 

the  subject  of  the  testimony  to  be  set  forth 5535 

plaintiflf's  right  to  be  clearly  averred 5635 

must  show  that  facts  cannot  at  once  be  investigated.  5535- 

that  material  evidence  may  be  lost  by  death 5535 

that  defendant  claims  adversely 5535 

the  prayer 5535 

bill  must  show  interest  in  plaintiff  not  capable  of 

being  barred  by  defendant 5535 

bill  need  not  copy  instruments  if  defendant  has  posses- 
sion of  them 5535 

subject  and  specific  facts  to  be  clearly  stated 5535 

witnesses  or  evidence  need  not  be  named  5535 

who  may  file  the  bill  to  perpetuate 5536 

any  person  who  may  become  entitled  to  an  ofiSce  or 

property,  and  who  cannot  at  present  time  sue. . . .  5536 
the    interest    must    exist — mere    contingency    not 

enough 5536 

evidence  of  forged  endorsements  may  be  perpetuated.  5536 
one  out  of  possession  cannot  file  a  bill  to  perpetuate 

evidence  of  his  title 5536- 

bill  to  perpetuate  testimony  is  not  a  bill  for  discovery 5537 

bill  for  discovery  may  pray  for  perpetuation  of  testi- 
mony   5537 

nature  of  answer  required 5537 

affidavit 5538 

must  show  circumstances  by  which  evidence  may  be 

lost 5588' 
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Section, 
volxintaiy  answer  denying  plaintiff's  rights  enables  either 

party  to  examine  witnesses  as  to  issue 5539 

neglect  to  proceed 554O 

defendant  cannot  move  to  dismiss  but  may  obtain 

order  for  costs 554O 

court  may  order  witnesses  to  be  examined  where 

defendant  in  default 5540 

proceedings  under  bill  to  perpetuate 5541 

not  to  be  set  down  for  heaving 5541 

evidence  to  be  taken  before  examiner 5541 

defendant  may  examine  witnesses 5541 

witnesses  may  be  cross-examined 5541 

testimony  to  be  filed 5541 

when  order  entered 5541 

nature  of  order 5541 

objection  that  husband  not  a  party,  too  late  when  testi- 
mony offered  which  has  been  perpetuated  against 

married  woman  as  to  lands 5541 

costs 5543 

when  defendant  may  obtain  order  for 5543 

when  not  awarded  defendant 5543 

stricken  out  of  costs  in  the  suit  at  law 5543 

evidence  perpetuated  is  admissible  though  bill  be  dismissed.  5543 

when  papers  belonging  to  record  mislaid  or  lost 5544 

may  be  supplied  by  copies 5544 

consent  not  sufficient 5545 

there  must  be  proof 5545 

practice  in  such  case 5545 

rule  to  be  taken  to  substitute  copies  for  lost  originals .  5545 

requisites  of  affidavit 5545 

nature  of  order  for  substitution  of  copies 5545 

form  of  bill  to  perpetuate  testimony 5546 

in  case  of  lost  record 5546 

in  case  of  lost  vend,  ex.,  and  of  the  return  thereto. .  5547 
in  case  of  forgery  of  plaintiff's  name  to  bond  or  note. .  5548 

of  endorsement 6548 

as  to  location  of  real  estate 5549 

a  bin  to  perpetuate  testimony  will  not  lie  in  favor  of  a  remain- 
derman against  a  tenant  in  tail  who  can  bar  the  remainder.  5855- 
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Section 

when  testimony  is  oflfered  which  has  been  perpetuated  on  bill 
against  a  married  woman  as  to  lands,  it  is  too  late  to 
object  that  her  husband  was  not  a  party 5857 

when  costs  allowed 6110 

Petition— 

for  leave  to  file  biU  of  review  for  after-discovered  evidence. . .  5876 
See  Bills. 
Forms. 

Philadelphia- 
rules  and  orders  to  plead  or  close  expiring  in  July  and  August 

postponed  to  September 5160 

Piracy — 

in  copyright  cases 5659 

Plaintiffs— 

who  are  to  be  made  plaintiffs 5373 

Trhen  class  numerous,  plaintifif  may  sue  for  himself  and  all. . .  5373 
when  parties  numerous,  biU  on  behalf  of  plaintiff  alone  is  bad. .  5878 
when  plaintifE  has  only  equitable  right,  person  holding  legal 

right  must  be  a  party 5373 

See  Paetibs. 

Plank  Boads— 

jurisdiction  in  cases  under  general  plank  road  laws 5063 

Pleadings — 

to  be  filed 5086,  5188,  5189,  5380 

to  be  printed  except  in  case  of  poverty 5098,  6041 

amendments  may  be  made 5079 

in  such  cases  one  written  copy  to  be  served  instead  of  ten 

printed  copies 5098 

injunction  biUs  need  not  be  printed  when  filed  if  counsel 

certify  that  there  has  not  been  time 5098 

but  such  bills  shall  be  dismissed  if  printed  copies  not  filed  and 

served  within  twenty  days 5098 

replications 5131,  5133,  5334,  5351 

when  pleadings  must  be  printed  in  United  States  court 5380 
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Section, 
after  appearance  entered  in  United  States  courts,  decree  pro 

confesso  cannot  be  entered  for  want  of  demurrer,  plea  or 

answer,  nor  can  the  bill  be   dismissed  unless   there  be 

twenty  days'  service  of  notice,  etc 5282 

if  requested  in  United  States  courts  a  statement  of  pleadings 

and  of  testimony  shall  be  filed  in  five  days  after  hearing.  5289 

service  of  pleadings 6041,  6042,  6043,  6044,  6045 

costs  for  printing 6041,  6111 

See  Amendments. 

Answers. 

Bill. 

Demuerees. 

Pleas. 

Replication. 

Pleas- 
abolished  in  State  practice 5115,  6073 

all  issues  of  fact  in  State  courts  must  be  made  by  answer 5173 

United  States  Rules  as  to  pleas  5218,  5323 

when  filed  in  United  States  courts 5205,  6073 

in  United  States  courts  to  be  supported  by  certificate  and  affi- 
davit   5218 

a  plea  to  an  averment  in  a  bill  specially  charging  fraud  or 
combination  must  be  accompanied  by  an  answer  fortify- 
ing plea  and  explicitly  denying  fraud  and  combination 

and  the  facts  on  which  the  charge  is  founded 5219' 

setting  down  for  argument 5280 

not  bad  if  it  extend  to  part  of  the  same  matter  covered  by 

answer 5223 

demurrer  is  never  filed  to  plea 5939,  5944 

where  plea  filed  to  whole  bill  and  overruled 5944 

ordering  plea  down  for  argument 5989 

filing  replication  to  plea 5989' 

Postponement.    See  Continuance. 

Poverty- 
pleadings  need  not  be  printed 5098,  5280,  5316 

right  to  sue  in  forma  pauperis 5316,  5317 

who  can  sue  in  forma  pauperis 5316' 
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Seotion 

who  cannot  sue  in  forma  pauperis 5316 

right  of  pauper  on  appeal 5316 

defendant  may  defend  in  forma  pauperis 5818 

allowance  made  to  pauper  in  England 5319 

petition  to  sue  in  forma  pauperis  in  England 5320 

costs  of  suit  if  recovery 5321 

as  to  security  for  costs  where  poverty  alleged 5322 

certificate  of  counsel  as  to  poverty  in  printing  pleadings.. 5943,  6041 

Powder- 
when  equity  will  enjoin  storage  of 5677 

Power- 
when  defective  execution  reUeved  against 5414,  5415 

Praecipe- 

for  subpoena  in  United  States  courts 5461 

Prayer — 

for  subpoena  in  United  States  courts 5210,  5456 

alternate  prayers 5377 

judgment  of  the  court  may  be  asked  on  alternatives 5377 

in  interpleader  cases 5864,  5870 

in  bill  of  review 5877 

may  be  amended 5904,  5905 

must  sustain  decree 6085,  6086 

See  Bill. 

Specific  Belief. 

Preliminary  Injunctions- 
See  Injunctions. 

Preparation- 
general  provisions 5361-5891 

the  attorney's  authority 5361 

letter  or  power  of  attorney  should  be  secured 5361 

defendant  may  caU  for  power  of  attorney 5361 

if  biU  filed  without  authority  it  may  be  taken  off  the  file 

or  dismissed  at  cost  of  attorney 5861 

one  of  several  plaintiffs  in  bill  filed  without  his  authority 

may  have  his  name  stricken  out  at  cost  of  the  attorney.  5361 
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Section 
bill  may  be  dismissed  as  to  persons  made  plaintiffs  with- 
out their  assent 5361 

committees  of  idiots  and  lunatics   should  obtain    leave  to 

sue 5363 

receivers  and  assignees  in  bankruptcy 5363 

consent  of  court  necessary  to  make  receiver  a  party 5363 

the  client's  statement 5364 

history  of  case  should  be  secured 5364 

client's  statement  should  be  taken  dovrn 5364 

papers  should  be  studied 5364 

table  of  dates  made 5364 

parts  of  the  bill 5365 

form  of  the  old  bill 5365 

address  to  person  holding  great  seal 5365 

names  and  addresses  of  parties  complainant 5365 

statement  of  case 5365 

confederacy  clause 5365 

charging  part 5365 

averment  of  jurisdiction 5365 

interrogating  part 5365 

prayer  for  relief 5365 

prayer  for  process 5365 

the  change  in  England 5366 

interrogating  part  and  subpoena  abolished 5366 

must  new  be  addressed  to  proper  court,  give  names  and  ad- 
dresses of  parties,  state  the  facts  and  pray  for  desired 

relief 5366 

the  address 5367 

entitled  as  of  court  where  filed 5367 

bill  of  discovery  in  aid  of  suit  at  law  to  be  addressed  to 

court  where  issue  pendiug 5367 

bill  in  aid  of  execution  and  to  discover  assets  to  be  addressed 

to  court  where  judgment  entered 5367 

petition  to  remove  trustee  and  to  compel  him  to  account 

should  be  filed  in  same  court 5367 

names  and  addresses  of  plaintiffs 5368 

correct  names,  description  and  abode  to  be  stated 5368 

in  default,  application  may  be  made  for  security  for  costs 

and  stay  of  proceedings 5868 
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Section 

citizenship  of  plaintiff  and  of  defendant  must  be  stated  in 

U.  S.  court 5368 

addresses  of  infants  and  lunatics  need  not  be  given 5369 

but  next  friend  or  committee  must  give  his  address 5369 

addresses  of  corporations  need  not  be  stated 5370 

habitat  must  be  named  in  U.  S.  court  cases 5870 

when  plaintiff  sues  on  behalf  of  himself  and  others,  that  fact 

should  be  stated 5371 

who  are  to  be  made  plaintiffs 5372^ 

when  class  numerous,  plaintiff  may  sue  for  himself  and 

all 5373 

when  parties  numerous,  bill  on  behalf  of  plaintiff  alone  is 

bad 5373 

when  plaintiff  has  only  equitable  right,  person  holding  legal 

right  must  be  a  party 5373 

trustee  must  sue  to  enforce  right  of  persons  claiming  under 

trust,  whether  express  or  implied 5373 

assignee  of  mortgagee  may  foreclose  without  joining  mort- 
gagee   5373 

foreclosure  bill  by  one  of  several  derivative  mortgagees  must 

make  all  parties  5373 

if  principal  can  show  money  was  his  he  can  sue  though  con- 
tract in  agent's  name 5373 

aliter,  agent  must  be  made  co-plaintiff  or  defendant 5373 

auctioneer  may  be  made  co-plaintiff  with  vendor 5373 

assignee  of  chose  may  make  assignor  party  or  may  sue  alone..  5373 

where  trustee  has  no  beneficial  interest  and  not  possessed  of 

legal  estate,  cestui  que  trust  may  be  plaintiff 5373 

so,  where  cestui  que  trust  sues  for  execution  of  trusts 5373 

where  lessee  seeks  to  establish  general  right,  landlord  should 

be  a  party  5373 

otherwise,  where  he  only  seeks  that  which  is  incidental  to 

lessee's  position 5373 

persons  claiming  joint  interests  should  make  their  companions 

parties 5373 

in  bill  to  redeem,  plaintiff  should  bring  in  all  who  have  a  right 

to  redeem 5373 

in  bills  for  account,  all  interested  must  be  plaintiffs  or  defend- 
ants   5370 
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Section 
personal  representatives  of  estate  must  sue  for  it ;  legatees, 

etc.,  need  not  be  parties 5372 

all  executors  proving,  must  sue 5372 

birth  and  deaths  pendente  lite  noticed  by  supplemental  bill  or 

amendment 5373 

misjoinder  of  plaintiffs  does  not  defeat  bill 5872 

biU  for  account  of  oil  taken  from  wife's  land  should  be  filed 

in  name  of  husband  and  wife 5372 

and  should  be  filed  in  county  where  land  lies 5372 

where  a  number  of  trustees  bring  bill  and  some  disclaim,  bill 

should  not  be  dismissed 5873 

all  persons  interested  should  be  made  parties,  but  whether  as 

plaintiffs  or  defendants  is  immaterial 5372 

where  trustee  liable  to  account  to  three  jointly,  a  bill  by  one 

was  dismissed 5372 

biU  to  set  aside  sale  of  county  land  should  be  filed  by  com- 
missioners in  office,  where  former  commissioner  interested 

in  purchase  5372 

public  right  should  be  vindicated  and  public  duties  enforced 

through  Attorney-General  and  not  by  private  citizen. . .  .  5372 

who  are  to  be  made  defendants 5373 

auctioneer  employing  fraud  need  not  be  joined 5373 

agent  buying  in  his  own  name  should  be  made  party  unless 

principal  can  establish  that  the  money  was  his 5373 

where  wrongs,  though  separate,  are  part  of  concerted  plan, 

bin  may  be  filed  against  all 5373 

where  injuries  result  from  unconnected  acts,  separate  biUs 

should  be  filed 5373 

bUl  for  discovery  against  corporation  should  unite  its 

officers 5373 

bill  against  corporation  and  directors  for  fraud  should 

name  all  properly  chargeable 5373 

all  persons  having  immediate  interest  against  plaintiff, 

unless  very  numerous,  should  be  joined 5373 

persons  against  whom  defendant  may  have  demand  over 

in  event  of  plaintiff's  success 5373 

committees,  guardians  and  assignees 5373 

personal  representatives,  widow,  heirs  and  devisees 5373 

executor  durante  minore  estate 5373 

65 
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Section 

executors  amenable  to  process 5373 

cestuis  que  trustent  should  be  parties  unless  numerous, 
or  their  interests  protected  and  represented  by- 
trustees 5373 

birth  or  death  after  suit  brought ;  new  party  to  be  brought 

in  by  amendment  or  supplemental  bill 5373 

all  trustees  parties  to  suit  arising  from  breach  of  trust 5373 

bondholders  to  be  joined  in  suit  to  declare  void  I'aih'oad 

mortgage  and  bonds,  issued  contrary  to  law 5373 

in  bill  for  specific  performance,  where  defendant's  wife 

not  joined,  sheshould  not  be  included  in  decree 5373 

where  trustee  of  railroad  bonds  is  party,  notice  to  bond- 
holders of  incidental  proceedings  not  required 5373 

all  persons  interested  should  be  made  parties  to  bill  for  ac- 
count   5373 

administrators  selling  decedent's  real  estate   are  proper 

parties  to  file  bill  to  compel  record  owner  to  convey . .  5373 

stockholder's  bill  against  persons   fraudulently  securing 

money  of  corporation,  should  join  officers 5373 

corporation  should  not  be  joined  in  bill  to  enforce  officers' 

individual  liability  under  Act  of  July  18,  1863 5373 

bill  to  be  filed  on  behalf  of  plaintiffs  and  all  other  creditors.  5373 

secretary  not  to  be  made  a  party 5373 

a  bill  against  an  attorney  to  secure  paper  fraudulently  ob- 
tained by  client  and  deposited  with  attorney,  should 
make  owner  of  the  paper  a  party 5373 

bill  by  certain  cestui  que  trustent  against  volunteer  trustee 
de  son  tort  dismissed  where  other  cestuis  que  trustent 
not  parties  and  unrepresented 5373 

all  owners  of  stock   owned  jointly  to  be  made  parties 

where  bill  filed  to  sell  interests  of  certain  other  owners.  5373 

all  persons  interested  or  materially  affected  to  be  made 

parties 5373 

when  bill  for  transfer  of  stock  held  in  trust  it  should  join 

cestuis  que  trustent 5373 

when  assignee  of  lease  must  be  joined  in  biU  for  refor- 
mation   5373 

trustee's  bill  against  third  persons  to  enforce  his  rights 

need  not  join  cestui  que  trust 5373 
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owner  of  warehouse  into  which  railroad  company  has  built 

turnout  should  be  made  a  party  to  bill  for  removal  of 

the  turnout 5373 

separate  respondents,  in  different  capacities  and  rights, 

without  joint  interest  orliabiHty,  should  not  be  joined.  5373 
improper  joinder  of  defendant  does  not  necessarily  defeat 

right  against  one  liable 5373 

statement  of  facts 5374 

to  be  arranged  as  narrative 5374 

falsehood  and  fraud  to  be  charged  where  required 5374 

scandal 5375 

definition 5375 

requirements  of  Pennsylvania  rule  as  to  stating  part  of  bUl. . .  5376 

bill  to  be  expressed  in  brief  and  succinct  terms 5376 

unnecessary    recitals,  impertinence    and  scandal    to  be 

avoided 5376 

introduction  to  contain  names  of  parties 5376 

bill  to  be  divided  in  paragraphs,  consecutively  numbered, 

and  to  contain  succinct  statement  of  facts,  etc 5376 

stating  part  of  bill  to  contain  aU  necessary  averments. . . .  5376 

evidence  need  not  be  recited 5376 

mortgagor  in  redemption  bill  must  offer  to  pay  debt,  in- 
terest and  costs 5376 

in  bill  for  account,  plaintiff  need  not  offer  to  pay  balance  if 

found  against  him 5376 

alternate  prayers 5377 

judgment  of  the  court  may  be  asked  on  two  alternatives.  5377 

impertinence 5378 

definition 5378 

bills,  answers  and  all  pleadings  may  be  excepted  to  for  scandal 

or  impertinence 5379 

what  has  been  decided  to  be  scandal 5380 

immorality  with  third  parties 5380 

in  such  case,  specifications  to  be  avoided 5380 

what  is  not  scandal 5381 

though  charge  scandalous  in  worldly  sense,  if  material,  it 

is  not  scandal 5381 

charges  of  fraud,  false  personation,  cheating,  gambling, 

etc.,  if  material  and  relevant,  are  not  acandalotis 5381 
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cestui  que  trust  may  charge  trustee  with  misconduct,  cor- 
rupt motive  and  vindictiveness 5381 

exceptions  for  impertinence 5383 

each  case  to  be  ruled  by  its  circumstances 5382 

if  biU.  objectionable  no  demurrer  lies  ;  the  remedy  is  by 

exception 5382 

rules  of  court  as  to  scandal  and  impertinence 5383 

26th  Equity  Rule  U.  S.  court 5383 

27th  Equity  Rule  U.  S.  court 5383 

Pennsylvania  Equity  Rule  IV ,  6383 

specifications  and  promptness  required 5883 

8th  Pennsylvania  Equity  Rule 5383 

8th  and    4th    Pennsylvania  Equity  Rules  construed  to- 
gether  5383 

Multifariousness 5384 

definition 5384 

uniting  two  estates  in  one  suit 5384 

claimant  in  bill  for  specific  performance  not  to  include 

other  persons  claiming  interests 5384 

plaintiff  in  partition  cannot  join  holder  of  outstanding 

lease  sought  to  be  set  aside  for  fraud 5384 

separate  infringements  of  patent  not  to  be  joined  in  one 

suit 5384 

demand  against  executor  not  to  be  joined  with  claim 

against  him  personally 5384 

plaintiff  having  general  right  to  subject  claimed  may  join 

several  defendants  claiming  distinct  interests 5384 

corporation  cannot  be  sued  in  same  bill  for  account  of 
property  held  for  public  use  and  other  property  held 

for  private  charity 5384 

if  charities  are  to  be  applied  substantially  to  same  object 

one  complaint  may  embrace  a  number 5384 

where  allegations  and  decree  asked  against  one  defendant 
are  unconnected  from  averments  and  relief  sought 
against  another  defendant,  there  being  no  joint 
liability  of  defendant  in  either  branch  of  the  bill,  the 

biU  is  multifarious 5384 

joining  several  defendants  and  charging  distinct,  uncon- 
nected matters,  is  multifariousness 5384 
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a  bill  by  several  plaintiffs  for  separate  causes  of  action, 

the  defendant  being  separately  and  not  jointly  liable, 

is  multifarious 5384 

two  good  causes  of  complaint  arising  from  same  trans- 
action may  be  joined,  all  defendants  being  inter- 
ested in  same  claim  of  right,  and  relief  asked  against 
each  being  of  same  character 5384 

plaintiffs  need  not  be  interested  in  equal  degree 5384 

where  independent  causes  of  complaint  are  joined,  re- 
quiring different  decrees,  the  bill  is  multifarious 5384 

bill  is  not  multifarious  where  all  plaintiffs  have  common 

interest  in  subject-matter  as  against  the  defendant. ..  5384 

nor  vrhere  subject-matter  could  be  made    the  basis  of 

numerous  suits  at  law 5384 

bill  by  stockholder  against  agent  of  corporation  to  restrain 
a  sale,  and  for  decree  against  the  corporation  for  re- 
cognition of  plaintiff's  right  as  stockholder,  is  multi- 
farious   5384 

grounds  of  suit  must  be  distinct  and  each  ground  suflSici- 

ent  to  maintain  suit,  or  bill  is  not  multifarious 5384 

bill  not  multifarious  if  grounds  of  suit  arise  from  same 
transaction,  or  series  of  transactions  tending  to  one 
end 5384 

no  inflexible  rule  by  which  multifariousness  can  be  deter- 
mined    5384 

numerous  plaintiffs  may  file  bill  against  same  defendant 
where  plaintiffs'  rights  are  the  same,  the  cause  of 
complaint  common  to  all,  the  complaint  of  all  is 
against  the  same  defendant  and  the  defense,  proofs 
and  decree  are  same  as  to  all  plaintiffs 5384 

statement  of  principles  governing  question  as  to  mul- 
tifariousness   5384 

the  remedy  against  multifariousness 5385 

must  be  made  by  demurrer 5385 

objecting  athearing  Is  too  late 5385 

time 5386 

should  be  alleged  with  certainty 5386 

"  on  or  about  "  ordinarily  regarded  as  sufiScient 5386 

papers,  writings,  etc.,  necessary  to  be  averred 5387 
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Bectionj 

not  to  be  set  forth  at  length 5387" 

references  to  be  made 5387 

copies  to  be  attached,  etc 5387 

certainty  in  averments , 5388 

particularity  of  common-law  pleading  to  be  followed  as 
to  averment  of  customs,  commons  and  ways,  lands, 

outstanding  terms,  errors  complained  of ,  5388 

bill  to  open  settled  account  must  specify  errors 5388 

bill  to  set  aside  award  must  state  objections 5388 

want  of  certainty  can  only  be  taken  advantage  of  by  demur- 
rer    5389 

objection  cannot  be  taken  at  hearing 5389 

as  to  filing  interrogatories 5390 

must  be  filed  separately ...  5390 

and  may  be  filed  at  same  time  with  bUl 5390 

as  to  rule  to  answer  interrogatories 5391 

rule  to  answer  is  on  ten  days'  notice 5391 

answer  to  interrogatories  cannot  be  compelled  until  time 

has  expired  to  answer  bill 5391 

Principal— 

if  principal  can  show  money  was  his,  he  can  sue  though  con- 
tract in  agent's  name 5873' 

when  agent  must  be  made  co-plaintiff  or  defendant 5373 

agent  buying  in  his  own  name  should  be  made  party  unless 

principal  can  estabUsh  money  was  his 5373 

bin  to  account  may  be  filed  against  agent 5391,  5393 

if  principal  and  agent  joined  in  bill  for  discovery,  both  must 

answer 5469 

bUl  of  discovery  will  not  lie  to  compel  agent  to  disclose  name 

of  principal 5471 

Private  Sale— 

in  partition  cases 5810 

Process- 
how  Chancery  powers  to  be  exercised 5065' 

how  process  is  to  be  served 5065- 

powers  of  court  to  be  exercised  according    to  practice  in 
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Section 
Supreme  Court  of  the  United  States,  unless  otherwise  pro- 
vided   5065 

no  process  issued  by  Philadelphia  courts  shall  be  executed 

outside  the  county 5065 

in  bills  to  perpetuate  evidence  of  title  to  lands  where  State  is 
necessary  party,  process  to  be  served  on  Attorney-General 

or  deputy 5065 

in  bills  against  non-resident  mortgagees  or  judgment  creditors, 

process  may  be  served  beyond  the  county 5065 

where  the  suit  concerns  goods  or  lands,  or  any  charge,  lien,  etc. , 
thereon,  or  where  process  has  been  served  on  principal 
defendant,   process    may    be    served    on     non-residents 

wherever  found 5065,  5378 

if  defendant  reside  out  of  U.  S.,  what  must  be  shown 5065 

the  order  for  service  must  limit  the  time 5065 

defendant  must  be  served  in  such  cases  with  copy  of  order  and 

of  biU 5065 

how  proof  must  be  made  of  service  on  non-residents 5065 

if  non-resident  defendant  in  the  above  cases  cannot  be  found 
court  may  make  order,  and  on  expiration  of  time  may 

after  publication,  etc.,  proceed 5065 

no    process    of    contempt  can  issue,  nor  is  plaintiff  bound 

to  serve  any  party  other  than  as  required  to  do  so 5065 

where  bills  filed  by  alienees  of  mortgagors  or  by  parties  claim- 
ing interest  in  lands,  etc. ,  service  may  be  made  as  when 

bOl  filed  by  mortgagors 5065 

process  and  appearance 5089-5097 

U.  S.  Rules  as  to  service 5198-5204 

no  suit  deemed  pending  until  bill  filed 5089 

no  subpoena  can  issue  in  U.  S.  courts  until  bill  filed 5198 

in  State  court  defendant  shall  be  required  to  appear  by  service 

of  printed  bill  and  notice 5090 

when  the  subpoena  to  be  made  returnable  in  U.  S.  courts 5199 

memorandum  at  foot  of  subpoena 5199 

at  election  of  plaintiff  separate  subpoenas  where  two  or  more 

defendants 5199 

but  only  one  subpoena  against  husband  and  wife 5199 

manner  of  service  of  subpoena  in  U.  S.  courts 5200 

manner  of  service  of  bill  and  notice  in  State  court  cases 5092 
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Section 

if  husband  and  wife  are  defendants  in  State  courts,  both  are 

to  be  served 5093 

non-residents  to  be  served  in  State  courts  as  prescribed  by  act 

of  assembly 5093 

in  LT.  S.  courts,  if  subpoena  returned  not   executed,  another 

subpoena  may  issue,  and  so  until  service 5201 

service  in  U.  S.  courts  of  all  process  must  be  by  marshal  or 

by  special  appointee  of  court 5203 

in  the  latter  case  affidavit  of  service  is  to  be  made 5208 

in  U.  S.  courts  on  return  of  service  the  clerk  shall  enter  case 

on  docket  and  note  date  of  entry 5203 

in  State  court  case  is  docketed  on  filing  bill 5097 

service  in  State  courts  upon  corporations 5094 

when  commonwealth  a  party 5094 

on  non-residents  (by  subpcena,  etc.) 5095 

by  publication 5096 

in  State  courts  prothonotary  dockets  case  on  filing  bill  and 

states  time  of  entry 5097 

appearance  may  be  personally  or  by  solicitor  by  paper  filed, 

etc , 5097 

in  U.  S.  courts  defendant  is  allowed  to  enter  an  appearance 
until  the  rule-day  after  service,  allowing  twenty  days  to 
intervene 5204 

in  State  court,  if  no  appearance,  plaintiff  may  elect  to  enter 

decree  pro  confesso  or  proceed  by  attachment 5097 

decx-ees  pro  confesso  XJ.  S.  courts 5205,  5206 

if  no  relief  is  sought  against  a  party  he  need  not  appear  unless 

required  to  do  so 5102 

where  infants  or  persons  not  sui  juris  are  parties,  the  fact  must 

be  specially  stated  in  the  bill 5103 

if  persons  out  of  the  jurisdiction  are  necessary  parties,  the  fact 

must  be  stated  in  the  bill 5104 

they  may  be  served  if  they  come  within  the  jurisdiction  or 

under  a  special  order 5104 

amendments  to  original  bills  take  the  place  of  bills  of  re^avor 
and  supplemental  bills.  Copy  of  amendments  and  addi- 
tions to  be  served  on  parties  to  original  bill  or  counsel. 
Where  a  new  party  joined,  copy  of  original  bill  and  of 
amendments  shall  be  served  as  in  case  of  original  bills. . .  5188 
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Section 
in  State  courts  order  to  appear  and  answei'  takes  the  place  of 

the  subpoena 5186 

attachment,  sequestration,  writ  of  assistance.. 5165,  5167,  5195,  5196 
liow  process  may  be  served  when  parties  are  out  of  the  juris- 
diction   5334 

form  of  aflSdavit  sur  motion  to  serve  on  non-residents 5335 

form  of  order  to  serve  on  non-residents 5336 

form   of  motion  to  vacate  tlie  order  as  to  extra-territorial 

service 5337 

prayer  for  process 5365 

when  State  is  party  to  bill  to  perpetuate  testimony,  bill  may 

be  served  on  Attorney-General  or  his  deputy 5534 

See  Sbevice. 
Subpoena. 

Pro  Confesso.    See  Decree  Peo  Confesso. 

Production— 

of  documents,  etc. ,  before  masters 5149,  5262,  5797 

if  in  hands  of  a  third  party 5997 

when  document  in  the  possession  of  the  adverse  party — notice 

to  produce 5998 

rule  to  produce  at  law 5999 

account  render 6000 

assignees  and  trustees ' 6000 

decree  referring  cause  should  contain  clause  as  to  production.  6001 

powers  of  a  master  as  to  production 6002 

failure  to  produce  before  a  master 6002 

master  to  certify  disobedience  to  the  court 6003 

enforcing  order  to  produce  by  attachment 6003 

under  new  Equity  Rules,  the  court  makes  the  order  to  produce 

directly 6002 

when  the  production  required 6003 

when  the  defendant  shall  produce 6004 

when  production  will  not  be  required 6005 

practice  as  to  the  production  of  documents 6006 

by  discovery 6006 

under  the  Act  of  1865 6006 

what  the  bill  for  discoveiy  must  charge 6006 

production  under  the  Act  of  1865 6006 
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Section 
motion  for  production  cannot  be  made  before  answer  filed, 

and  must  be  on  notice 6007 

answer  to  motion 6007 

that  the  discovery  will  criminate 6007 

that  the  documents  are  privileged 6007 

practice  as  to  sealing  immaterial  parts  of  book  produced 6008 

form  of  order  sealing  part  of  book 6008 

injunction  against  comrnunicating  information 6009 

Professional  Communications — 

when  injunction  issues 5667 

See  Injunctions. 

Pro  Forma  Decrees.    See  Deoebes. 

Prosecution  of  Suit — 

preparing  biU 6040 

printing  bill 6041 

service  of  biU 6041,  6042,  6043,  6045- 

when  publication  ordered 6044 

If  defendant  do  not  appear 6046 

decree  pro  oonfesso 6046 

attachment  to  enforce  appearance  and  answer 6046,  6048 

form  of  afl&davit  of  service  and  decree  pro  confesso  for  want 

of  an  appearance  and  answer. .  .• 6047 

proceedings  subsequent  to  decree  pro  oonfesso 6046,  6047 

form  of  application  for  attachment  for  default  in  appearing. .  6049 

if  appearance  entered  and  no  answer  filed 6050 

demurrer 6051 

plaintiff  may  amend  bill 6051 

paper  book  sur  bill  and  demurrer 6051 

practice  as  to  amending  bill 6051,  6052 

exceptions  for  scandal  and  impertinence 6053,  6054 

exceptions  to  answers  to  interrogatories 6053 

technical  objections  to  bill  waived  by  failure  to  except 6055 

want  of  parties 6056 

ordering  case  on  bill  and  answer 6057 

replication 6058 

ordering  case  on  bill,  answer  and  replication 6058 

hearing  on  equity  trial  list 6059 
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Section 
before  referee 6059' 

feigned  issues — practice — form. . . 6060 

when  issue  awarded 6060 

practice  in  the  United  States  courts  in  issuing  subpoena  and 

subsequent  proceedings 6061 

practice  in  State  courts  in  serving  bill  and  subsequent  pro- 
ceedings   6061 

as  to  production  of  documents 6061 

right  to  intervene 6063 

form  of  petition  to  intervene  and  decree 606^ 

when  writ  of  foreign  attachment  may  be  issued 6064 

form  of  writ  of  foreign  attachment 6064 

decree 6061 

rehearing 6061 

costs 6061 

execution 6061 

appeal 6061 

Prothonotary— 

office  to  be  open  during  business  hours  for  matters  grantable 

of  course 5087 

to   send  back  copy   of  opinion    where   case  goes  back   for 

further  proceedings 6160 

Provisional  Injunctions.    See  Injunctions. 

Publication- 
service  by  publication  in  State  courts 5096 

in  partition — omission  of  Christian  name  of  defendant  not  fatal .  5783 

in  partition  where  residence  of  defendant  unknown 5783 

See  Advertisement. 
Peocess. 

Public  Commission- 
may  be  enjoined  from  entering  into  a  contract  differing  from 

its  advertisement  for  proposals 5699 

Public  Works- 
no  injunction  issues  against  erection  or  use  of  public  work  un- 
der authority  of  act  of  legislature 5068- 
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Section 
awarding,  in  partition  cases 5793,  5797,  5798 

in  partition  is  lield  subject  to  encumbrance  created  by  pre- 
decessor in  the  title 5799 

See  Partition. 

Purpreature— 

definition 5671 

jurisdiction  in  injtinotion  cases 5671 

when  bill  can  be  filed  by  city  or  private  person  to  enjoin 5676 

See  Injunctions. 
Waste. 

Q. 

Quia  Timet.    See  Bills  Quia  Timet. 

Quieting  Titles.    See  Bills  Quia  Timbt. 

Quo  Warranto— 

quo  warranto  proceedings — execution  by  injunction 5618 

when  the  proper  remedy,  injunction  will  not  issue 5707 

B. 

Bailroads- 

jurisdiction  where  railroads  cross  lines  of  railroads 5067 

See  Corpoeations. 
Receivbbs. 

Railways.    See  Corporation. 

Beal  Estate- 
contracts  of  decedents  for  sale  of  real  estate 6082 

injunctions  relating  to  real  estate  indexed 5623 

when  injunction  may  issue  in  the  case  of  an  executory  con- 
tract to  maintain  the  statu  quo 5694 

bound  by  equity  proceedings  from  filing  of  biU 6141 

See  Contracts. 
Dower. 
Partition. 
Sale. 
Specific  Performance. 
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Section. 

when  it  may  take  place. ........       . 6097,  6101 

practice — ^paper  books 6185,  6186 

See  Appeals. 

Beeeipts — 

mistakes  in  receipts  maybe  relieved  against 5414 

Receivers — 

raotion  for  the  appointment — practice 5142 

suits  by  receivers  and  assignees  in  bankruptcy 5363 

consent  of  court  necessary  to  make  receiver  a  party 5363 

receiver  appointed  in  partnership  cases 5399 

form  of  bill  for  receiver  in  partnership  cases 5401 

form  of  special  affidavit  on  ex  parte  motion 5405 

definition 5569 

possession  of  receivers,  not  to  be  interfered  with 5569 

cannot  be  sued  in  any  other  form  except  with  permission 

of  court  appointing  him 5569 

must  not  exploy  unnecessary  help,  enter  upon  unneces- 
sary litigation,  or  incur  unnecessary  expenses 5569 

preliminary  observations  as  to  appointment  of  receivers 5570 

parties  may  nominate  suitable  persons 5570 

when  partner  may  be  appointed 5570 

notice  should  be  given  of  application  for  appointment  of 

receiver 5570 

when  partner  excluded,  receiver  appointed 5570 

power  of  the  court  to  appoint 5571 

jurisdiction 5571 

when  a  receiver  will  be  appointed 5572- 

propositions  applicable  to  appointment  of  receivers 5573 

death  of  a  partner 5572 

fraud  of  a  partner 5573 

insolvency  of  firm  or  corporation 5573 

cases  of  liquidation  of  firm 5572 

trustees  regularly  chosen 5572' 

trust  property  in  hands  of  mere  custodian 5573 

building  association 5572 

partnership  disputes 5573 

insolvent  proceedings 5573 

insolvent  insurance  companies 5574 
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Section 

insolvent  mutual  insurance  companies 5575 

insolvent  banking  companies 5576 

contested  elections 5577 

receiver  may  be  appointed  in  cases  where  a  corporation  has 
been  dissolved  by  judgment  of  ouster  upon  quo  warranto 

proceedings 5578 

where  assignee  or  trustee  dismissed  for  certain  causes 5579 

lunacy,  habitual  drunkenness  or  removal  from  State 5579 

when  receiver  will  not  be  appointed,  where  answer  responsive 

to  bill  and  is  not  overcome  by  further  jSroof 5580 

clear  right  must  be  shown 5580 

not  appointed  in  cases  of  doubt 5580 

not  to  be  appointed  by  Common  Pleas  where  Orphans' 

Court  or  Admiralty  has  possession  of  the  property. . .  5580 

other  instances 5580 

ejectment  cases 5581 

not  appointed  under  mere  ejectment  bill 5581 

when  ejectment  pending 5582 

conflict  of  authority  as  to  appointment  of  receiver  in 

such  case 5582 

where  plaintiff's  title  cannot  be  gainsaid  and  there  is  dan- 
ger of  loss,  receiver  may  be  appointed 5582 

so,  where  plaintii?  has  recovered  a  verdict  and  judgment 

in  ejectment,  and  defendant  guilty  of  waste,  etc 5582 

structure  of  bill  for  receiver 5583 

form  of  bill  for  receiver  of  insolvent  railroad  corporation. . . .  5584 

practice  in  obtaining  appointment  of  receiver 5586 

to  be  made  on  motion , 5586 

notice  to  be  given! 5586 

may  be  made  at  chambers  and  before  answer  filed 5586 

practice  before  new  Equity  Eules  adopted 5586 

witnesses  to  be  heard 5586 

•  receiver  may  be  appointed  on  final  decree 5586 

the  decree  making  the  appointment 5586 

whom  the  court  will  appoint 5586 

the  bond 5586 

form  of  decree  appointing  receiver 5587 

form  of  order  appointing  receivers  of  insolvent  railroad  com- 
pany    5588 
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Section 
form  of  bond  of  receiver 5589 

duties  of  receiver  after  appointment. 5590 

to  give  bond 5590 

need  not  advertise 5590 

inventory  and  appraisement  should  be  filed 5590 

account  to  be  filed 5590 

which  may  be  referred  to  a  master 5590 

master  proceeds  as  in  other  equity  cases 5590 

receiver,  if  in  doubt,  should  submit  questions  to  counsel..  5590 

or  obtain  decree  of  court 5590 

form  of  petition  by  receiver  for  appointment  of  appraisers 

and  decree 5591 

form  of  inventory  and  appraisement 5592 

proceedings  subsequent  to  interlocutory  motion 5593 

suit  proceeds  as  in  other  equity  cases 5593 

when  appointed  in  one  State,  receivers  will  be  recognized  in 

another  State  and  in  U.  S.  courts 5594 

his  claims  must  not  conflict  with  citizens  of  the  second 

State 5594 

examples  of  this  rule 5594 

general  authority  of  and  restrictions  upon  receivers 5595 

their  powers  are  only  co-extensive  with  jurisdiction  of  the 

court  which  appoints  them 5596 

cannot  commence  suit  without  authority 5596 

his  authority  differs  from  that  of  a  voluntary  assignee.. . .  5596 
federal  receiver  to  oiserate  property  according  to  law  of  State 

where  located 5597 

liability  of  receiver 5598 

must  distribute  as  directed 5598 

must  follow  decree 5598 

is  liable  only  to  court  making  the  appointment 5599 

is  responsible  for  improper  payments,  fraud  or  negligence 

resulting  in  loss 5599 

not  liable  individually 5599 

decree  against  receiver  is  enforced  by  attachment 5600 

good  faith  always  required  from  receiver 5601 

receiver's  certificates 5602 

right  of  court  to  authorize  issuance  of  receiver's  certifi- 
cate undoubted 5652 
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Sectiott 

right  must  not  be  abused 5603 

cannot  be  issued  for  any  purpose  not  necessary  for  preser- 
vation of  property 5602 

court  authorizing  certificates  will  direct  their  payment. . .  5603 

they  are  not  negotiable 5603 

when  certificates  have  been  authorized 5603 

surety  of  receiver  may  require  filing  of  statements  exhibiting 

manner  of  investment  of  trust  funds 5603 

if  investment  improper  or  insecure,  receiver  may  be  re- 
moved   5603 

compensation  of  receivers 5604 

should  be  settled  by  court  having  jurisdiction 5604 

receiver's  sales  of  real  estate 5605-5607 

to  obtain  order  of  sale,  evidence  of  necessity  must  be 

clear 5605 

if  order  be  irregular,  remedy  is  by  application  to  court. . .  5606 
confirmation  of  sale  should  be  made  before  deed,  but  deed 
before  confirmation  is  cured  by  subsequent  confirma- 
tion  5607 

Bales  of  personalty 5608 

claims  of  creditors  bear  interest  until  allowed  by  auditor. .  5608 

receivers  cannot  purchase  at  their  own  sales 5609 

suits  by  and  against  receivers 5610 

if  property  already  in  custody  of  law  when  receiver  ap- 
pointed, suit  may  be  proceeded  with 5610 

how  suits  brought  by  receiver 5611 

should  be  brought  in  name  of  party  for  whom  he  was 

appointed  and  not  in  his  own  name 5611 

except  when  transaction  was  with  the  receiver 5611 

suits  against  receivers 5612,  5613 

previous  leave  necessary  where  receivers  appointed  by 

State  court 5612 

federal  receivers  may  be  sued  without  previous  leave  of 

court 5613 

how  judgment  in  State  court  enforced  against  federal  re- 
ceivers   5614 

plaintiff  should  petition  federal  court  for  leave  to  sue  re- 
ceiver or  for  order  to  pay 5614 

receiver  of  partnership  need  not  be  made  party  to  suit  against 
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Section 
firm  for  liability  incurred  before  his  appointment,  unless 

he  has  a  defense  to  the  claim 5614 

receiver  protected  by  payment  under  decree 5614 

service  upon  receivers 5615 

receivers  may  be  served  in  any  place  they  may  be  found.  5615 

tvfo  receivers  appointed  by  same  court  at  different  times 5615 

power  of  second  is  subordinate  to  first 5615 

effect  uponstatute  of  limitations,  of  appointment  of  receivers..  5615 

writ  of  assistance 5615 

right  to  enjoin  unlawful  combinations  of  organized  labor  to 

wreck  a  railroad  in  the  hands  of  receivers 5688 

court  appoints  receiver  against  legal  titles  in  cases  of  trusts, 

with  reluctance 5748 

where  real  estate  included — parties  should  deliver  to  him,  and 

tenants  attorn  and  pay  rents 6136 

where  real  estate  included  he  should  notify  all  parties  in  pos- 
session and  demand  possession 6136 

may  invoke  aid  of  writ  of  assistance  to  secm'e  possession  of 

realty 6186 

cannot  be  dispossessed  of  real  estate  without  leave 6186 

may  invoke  aid  of  injunction  to  restrain  interference  with 

realty 6136 

suits  against  receivers  must  be  by  leave  of  court 6136 

where  goods  of  tenant  sold  without  distraining,  landlord  has 

no  priority 6186 

See  Execution. 

Writ  of  Assistance. 

Eeeeiver's  Certificates.    See  Receivees. 

Re-conveyanee — 

when  ordered 5435 

Beoord— 

lost  records — perpetuation  of  testimony 5044,  5583,  5534 

when  papers  belonging  to  record  mislaid  or  lost 5544 

form  of  bill  to  perpetuate  testimony  in  case  of  lost  record.  5546,  5547 

injunction  oases  on  appeal 5070,  6178 

must  be  returned  on  return  day 6158 

if  appellant  do  not  bring  up  record 6160 

66 
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Becord — Continued. 

Section 
prothonotary  to  send  back  copy  of  opinion  where  case  goes 

back  for  further  proceedings 6160 

on  appeal 6163 

printing 6166,  6173,  6174 

He-delivery — 

when  decreed 5440 

form  of  bill  to  restrain  destruction  of  title-papers  and  compel 

re-delivery 5705 

He-execution — 

when  decreed 5439 

Eeferee — 

when  case  in  equity  is  at  issue  upon  answer  it  can  be  referred 
— proceedings  —  duties  of  referee  —  exceptions — argu- 
ment  5177,  6058 

compensation  of  referees 5183 

costs  in  proceedings 6111 

Reformation- 
jurisdiction  to  reform  acknowledgment 5081 

when  an  instrument  will  be  reformed 5441 

reforming  according  to  intention 5442 

what  must  be  shown  to  reform 5443 

that  instrument  does  not  express  intent -. .  5443 

the  failure  to  express  intent  arose  from  mistake 5443 

the  mistake  was  mutual  or  it  would  be  inequitable  for 

either  partj'  to  be  benefitted 5443 

the  mistake  must  be  clearly  proved 5443,  5444,  5447,  5453 

mistake  may  be  shown  by  parol 5445 

not  necessary  to  prove  fraudulent  intent 5446 

signing  without  reading 5448 

negligence 5449 

mistake  as  to  legal  effect 5449 

a  deed  cannot  be  construed  a  mortgage 5450 

a  deed  cannot  be  reformed  against  an  infant  by  default  nor  on 

answer  of  guardian  ad  litem 5451 

when  damages  awarded 5453 

when  damages  not  awarded 5454 
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Beformation — Continued. 

Section 

directions  for  drawing  bill  for  reforming  an  instrument 5455 

form  of  bill  in  case  of  accident  or  mistake 5456 

Befunding  Bonds — 

not  necessary  in  partition 5821 

Rehearing — 

petition  for  rehearing — affidavit  thereto — when  granted 5170 

not  necessary  to  correct  clerical  errors  in  decree. .  .5169,  5270,  6084 

what  petition  must  contain — when  granted 5170,  5273 

frame  of  petition  for  rehearing  in  U.  S.  courts 5273 

definition 6097 

as  to  rehearings  in  English  practice 6098 

rehearings  in  American  practice 6099 

difference  between  rehearing  and  review 6099 

difference  between  rehearing  and  appeal 6099 

what  are  proper  subjects  for  rehearing 6100 

after  what  lapse  of  time  rehearing  allowed 6101 

frame  of  petition  for  rehearing 6102 

when  rehearing  granted 6102 

when  rehearing  denied 6102 

discretion  as  to  granting  rehearing 6103 

when  court  will  grant  stay  of  proceedings 6104 

motion  for  rehearing 6105 

when  motion  made 6105 

argument  on  rehearing 6105 

when  new  evidence  permitted  on  rehearing 6105 

respondent  may  obtain  a  more  favorable  decree 6105 

general  principles  deduced  from  authorities 6105 

when  appeal  lies •    6106,  6179 

form  of  petition  for  rehearing 6107 

copy  of  petition  with  notice  served  on  opposite  side 6107 

if  execution  in  hands  of  sheriff,  certificate  of  order  to  stay  pro- 
ceedings should  be  served  on  sheriff 6107 

old  English  form  of  petition  for  rehearing 6108 

Remittitur— 

issued  by  Supreme  Court 6184 
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Eeplieation— 

Section 

may  be  filed  although  exceptions  to  answers  to  interrogatories 

pending 5134,  5974,  5991 

when  filed— rule  to  reply 5131,  5334,  5351,  5381,  5383 

if  answer  sufficient  plaintifiE  shall  file  general  replication  un- 
less he  set  cause  down  on  bill  and  answer 5131,  5251 

when  general  replication  filed  case  is  at  issue 5131,  6058 

if  plaintiff  f aU  to  reply  defendant  may  rule  him  to  reply.    If 
plaintifiE  fail  to  reply  he  abandons  right  to  traverse  the 

answer 5181 

form  of  replication 5131,  5996 

special  repUoation  not  allowed,  but  plaintiff  may  amend  his 

bUl 5133 

in  U.  S.  courts  plaintiff  must  file  replication  to  plea  or  set 

it  down  for  argument,  or  he  admits  truth  of  plea,  etc  . . .  5234 

when  required  in  injunction  cases 5708 

in  partition  cases 5788 

must  be  filed  or  the  case  wiU  be  heard  on  bill  and  answer 5984 

arguing  on  biU,  answer  and  replication 6058 

definition 5987 

when  iiled 5988 

after  plea,  when  filed 5989 

ordering  plea  for  argument  on  insufficiency 5989 

when  replication  filed  after  disclaimer , 5990 

time  for  filing  replication  5991 

if  replication  not  filed  as  required 5993 

practice  as  to  dismissing  suit  if  replication  not  filed 5992 

rule  to  reply 5993 

if  plaintifE  fail  to  reply,  the  cause  may  be  set  down  on  bUl  and 

answer 5993 

when  plaintiff  may  withdraw  replication 5993 

amendment  to  replication 5993 

effect  of  filing  replication 5994 

case  is  at  issue 5994 

no  exception  to  answer  for  insufficiency  can  be  filed 5994 

burden  of  proof  as  to  new  matter  in  answer 5994 

filing  replication  nuncpro  tunc 5995 

interlocutory  report  in  partition  5798,  5799,  5803,  5803 

commissioners'  report  in  partition 5798 

setting  aside  master's  report  in  partition SgOg 
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Eeplication— Con^mwed. 

Section 
final  report  in  partition .5813,  5831,  5835 

confirmation,  of  final  report  in  partition. , 5837 

examiner's  report 6016,  6018,  6030,  6033 

practice  as  to  recommitting  examiner's  report 6030 

master's  report 6037,  6038,  6030,  6031,  6033,  6033 

when  master's  report  set  aside 6034 

when  master's  report  may  be  recommitted 6036 

See  Examinees. 

Masters. 

Partition. 

Referee. 

Requests— 

for  findings  of  fact  and  law — filing 5176 

Bescission — 

the  proper  remedy  in  cases  of  fraud  and  mistake 5439 

tender  and  demand  necessary 5430 

when  it  will  be  decreed 5431 

promptness  in  repudiating  contract  necessary 5433 

no  decree  made  where  there  is  adequate  remedy  at  law 5436 

may  be  decreed  for  mistake 5441 

form  of  bill 5457 

rescinding  a  decree  for  specific  performance  by  a  stranger  is 

properly  by  bill  of  review 5936 

Kestitution — 

when  order  cannot  be  made 6184 

Hestraint  of  Trade- 
injunction  will  lie  to  enjoin  breach  of  agreement  not  to  work 

in  a  certain  locality  or  within  a  time  fixed 5666 

agreement  must  be  reasonable,  partial  and  founded  on  valuable 

consideration 5666 

See  Injunctions. 

Resulting  Trust.    See  Trustees. 

P^-'.urn— 


iO 


service  of  injunction 5636 
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Ketlirn — Continued. 

Sectioa 

to  order  of  sale  in  partition 5813 

See  Peocess. 

Service. 

Eeview — 

when  a  review  is  the  proper  remedy 5873 

when  court  will  correct  mistake 5873 

diligence  necessary 5873 

as  to  impeaching  witnesses  5873 

cumulative  testimony 5873 

bill  to  reverse  a  reversal 5873 

lapse  of  time 5873 

demurrer  to  biU 5873 

stay  of  proceedings 5873 

requisites  of  bill 5873 

as  to  time  within  which  the  biU  of  review  must  be  presented.  5873 

as  to  stale  claims 5873 

when  right  to  bUl  may  be  lost  by  laches 5873 

for  what  the  review  may  be  asked 5873 

when  omissions  and  mistakes  corrected 5873 

review  not  allowed  for  miscalculation  of  interest 5873 

review  not  allowed  to  surcharge  monies  not  accounted  for. . . .  5873 

review  not  allowed  because  distributees  refuse  to  accept 5873 

review  allowed  for  premature  filing  of  account  and  decree. . .  5873 

review  may  be  allowed  for  new  proof 5873 

error  of  law  must  appear 5873 

advertisement  of  account  according  to  law  sufficient 5873 

overhauling  accounts  of  guardians 5873 

if  the  trustee  be  dead,  his  representative  should  be  careful  as 

to  calling  witnesses 5873 

by  whom  the  bill  can  be  presented 5873 

a  creditor  whose  claim  was  not  adjudicated  cannot  have  a 

review 5873 

requisites  of  bill 5873,  5874,  5877 

court  cannot  alter  decree  after  end  of  term  at  which  it  was 

entered — the  remedy  is  by  review 5873 

when  bill  of  review  a  matter  of  right 5873,  5874 

when  bill  of  review  allowed  ex  gratia  5873,  5874 

when  bill  will  be  entertained  5874 

when  review  permitted  before  distribution 5874 
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Review — ContinxLed. 

Section 
when  the  decree  of  the  account  of  a  committee  in  lunacy  will 

be  reviewed 5874 

bill  may  be  filed  notwithstanding  the  fund  has  been  paid  to  a 

successor  in  the  trust 5874 

when  sureties  of  administrator  may  file  bUl 5874 

when    voluntary    settlement    of  decedent's    estate  may  be 

reviewed 5874 

when  filing  account  within  the  year  and  concealing  claim  of 

creditor  will  entitle  creditor  to  review 5874 

when  a  decree  in  partition  wUl  be  reviewed 5874 

when  order  for  distribution  reviewed 5874 

when  fraud  wUl  be  ground  for  review 5874 

where  guardian  seeks  to  surcharge  an  item  distributed  in 

former  account,  he  should  proceed  by  review 5874 

where  administration  account  reviewed,  the  minor  not  appear- 
ing by  guardian  at  the  audit 5874 

when  no  rights  have  been  changed  or  acquired  under  decree.  5874 

when  a  review  will  not  be  allowed 5874 

for  errors  of  law  after  cause  heard  on  appeal 5875 

laches  bar  the  right 5875 

where  payment  has  been  made  under  decree 5875 

it  will  not  be  allowed  against  equity 5875 

where  the  plaintiff  had  his  remedy  by  exceptions  and  neglected 

it 5875 

it  will  not  lie  after  contest  and  full  hearing 5875 

more  than  five  years  after  confirmation  is  a  bar 5875 

on    bill    for    review,    alleged    errors    of    fact    wiU    not    be 

examined 5875,  5876 

it  is  discretionary  to  grant  or  refuse  review  for  after-discovered 

evidence 5875 

the  lower  court  will  not  review  the  decision  of  the  Supreme 

Court 5875 

practice  as  to  bills  of  review 5876 

parties  in  bills  of  review 5877 

English  rules  as  to  bills  of  review 5877 

time  within  which  bill  of  review  must  be  filed 5878 

form  of  bill  of  review 5879 

bill  in  nature  of  bill  of  review 5880 

frame  of  bill  in  nature  of  bill  of  review 5880 
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Eoview — Continued. 

Section 
bill  impeaching  decree  for  fraud 5881 

the  proper  remedy  for  rescission  of  a  decree  for  specific  per- 
formance by  a  stranger 5926 

distinction  between  petition  for  rehearing  and  bill  of  review..  6099 

Revivor.    See  Bills  of  Revivor. 

Esvoeable  Trusts.    See  Trustees. 

Eights  ofWay— 

when  compelled  to  be  kept  open  by  injunction 5688 

Biparian  Owner- 
rights  must  yield  to  development  of  natural  resources  of  the 

country 5677 

when  injunction  granted  for  injury  to  subterranean  supply  of 

water 5690 

when  a  water  company  will  be  restrained  from  diverting  a 

stream  to  injury  of  lower  owner 5699 

Rules— 

U.  S.  Supreme  Court  Equity  Kules  shall  regulate  procedure 

unless  changed  by  statute  or  State  Rules 5065,  5293 

rule  to  answer  abolished 5113 

judge  may  make  orders,  etc.,  in  vacation  and  at  cham- 
bers  5154,  5190 

motions,  rules  and  orders  to  be  filed — notice  given 5155,  5191 

motions  which  are  of  course  in  the  State  practice 5156,  5193 

motions  not  of  course. . , 5157,  5193 

no  order  allowing  further  time  shall  be  made  without  written 

notice,  etc 5158 

cautionary  orders  abolished  in  State  practice 5159 

no  injunction  to  be  allowed  except  security  be  given 5159 

ex  parte  injunctions  dissolved  in  five  days  unless  otherwise 

ordered,  if  motion  be  not  argued,  etc 5159 

in  Philadelphia  all  rules  and  orders  which  would  expire  in 
July  or  August  shall  expire  on  the  same  daj'  of  the  follow- 
ing September 5160 

Equity  Rules  of  the  Supreme  Court  of  Pennsylvania 5086-5172 

amendments  of  Januarj'  15,  1894 5173-5186 

rules  have  the  force  of  a  statute 5187 
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Hules — Continued. 

Section 

U.  S.  Supreme  Court  Equity  Rules 5188-5279 

U.  S.  Circuit  Court  Rules  in  Equity 5280-5393 

Common  Pleas  courts  may  make  other  rules  not  inconsistent 

with  the  Supreme  Court  rules 5171 

U.  S.  circuit  courts  may  make  rules 5234 

the  practice  to  be  regulated  by  practice   of  High  Court  of 

Chancery  in  England  so  far  as  consistent 5172,  5374 

rules  of  the  U.  S.  courts  may  be  amended  and  altered  from 

time  to  time 5374 

to  accept  or  refuse  m  partition — doubtful  whether  it  is  the 

proper  practice 5799,  5802 

to  produce  papers,  documents 5999 

to  close  testimony 6016,  6019 

on  master  to  file  report 6033 

to  show  cause  why  non  loros.  on  appeal  should  not  be  taken 

ofiE 6183 

to  show  cause  why  costs  on  appeal  should  not  be  allowed 

under  the  Act  of  1874 6182-6184 

Rules  of  Practice  of  Supreme  Court  of  the  United  States.. 6311-6232 
Rules  of  Practice  of  Circuit  Court  of  Appeals  of  the  United 

States 6233-6349 

Rules  of  Practice  of  Superior  Court Page  876  et  seq, 

Eule  to  Close- 
taking  of  testimony ,• 5145 

See  Testimony. 

S. 

Sale— 

of  property  pending  litigation 5438 

under  a  mortgage  will  not  be  restrained  on  ground  that  it  was 

given  by  a  joint  stock  company  ultra  vires 5647 

equity  will  not  restrain  proceedings  by  purchaser  to  secure 

possession  under  a  sheriff's  sale 5647 

where  equity  will  not  enjoin 5647 

where  equity  will  enjoin 5648 

when  injunction  will  issue  to  restrain  sheriff's  sale  under  an 

irregular  proceeding 5648 

in  partition  cases 5799,5810 
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Sale — Continued. 

SectioiL 
setting  aside  sale  in  partition 5818 

in  partition.discharges  all  liens  save  those  preserved  by  statute.  5821 

in  oases  of  real  estate  master  to  be  appointed 6084 

setting  aside  master's  sale 6039 

See  Real  Estate. 
Receivers. 

Salting— 

when  corporation  may  be  enjoined  from  salting  tracks 5676 

Scandal — 

in  bills  may  be  expunged  at  cost  of  plaintiff 5099,  5213 

exceptions  to  answer  for  scandal  or  impertinence  must  be  in 

writing,  must  be  specific,  signed  by  counsel,  and  filed 

within  10  days.    They  may  be  set  down  for  hearing  by 

either  party  on  48  hours'  notice 5130 

in  U.  S.  courts  exceptions  may  be  filed  and  referred  to  a 

master — costs  follow  his  report 5213 

the  exceptions  must  specify  the  passages  considered  scandalous 

or  impertinent,  and  must  be  signed  by  counsel  and  filed 

on  or  before  the  next  rule-day  in  TJ.  S.  courts 5214r 

the  exceptant  must  proceed  without  delay 5214- 

falsehood  and  fraud  to  be  charged  where  required 5374 

definition  of  scandal 5375- 

unnecessary  recitals,  impertinence,  and  scandal  to  be  avoided.  5376 

impertinence — definition  of 5378 

bills,  answers  and  all  pleadings  may  be  excepted  to  for  scandal 

or  impertinence 5379 

what  has  been  decided  to  be  scandal  5380 

immorality  with  third  person 5380 

when  specifications  to  be  avoided 5380- 

what  is  not  scandal 5381 

though  charge  accounted  scandalous,  if  material,  it  is  not 

scandal 5381 

charges  of  fraud,  false  personation,  cheating,  gambling,  etc. , 

if  material  and  relevant,  are  not  scandalous 5381 

cestui  que  trust  may  charge  trustee  with  misconduct,  corrupt 

motive  and  vindictiveness 5381 

exceptions  for  impertinence 5382 

each  case  to  be  ruled  by  its  circumstances 5882: 
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Scandal — Continued. 

Seotioa 
if  bill  objectionable  no  demurrer  lies,  the  remedy  is  by  excep- 
tion  5383 

rules  of  court  as  to  scandal  and  impertinence 5383 

specifications  and  promptness  required 5383 

exceptions  to  answer 5979,  5980,  6053,  6054 

Sei.  Pa.— 

the  hen  of  a  decree  may  be  revived  by  soi.  fa 5078,  6096 

to  revive  a  cause  in  case  of  death 5919,  5920,  5931 

in  proceedings  by  foreign  attachment 6064 

See  Decree. 

Searches- 
necessary  in  partition  cases 5798,  5821 

should  be  secured  by  master  before  distributing 6039 

Security— 

in  injunction  cases 5069 

on  appeal 5073,  5073,  5074,  5075,  5076 

to  provide  against  waste  on  appeal 5075 

for  costs 6068,  6119 

on  appeal  to  Supreme  Court 6148,  6153,  6163 

costs  of  obtaining  surety  may  be  taxed  as  costs 6118 

See  Costs. 

Sequestration- 
may  issue  to  enforce  interlocutory  order  for  costs 5161 

may  issue  to  enforce  decree — practice 5165,  5167,  5194,  5195 

how  obedience  to  decree  compelled — attachment,  sequestra- 
tion, virrit  of  assistance  allowed  on  motion 5165,  5166 

sequestration  may  be  applied  for  in  proceedings  to  obtain  dis- 
covery from  corporations  against  which  judgment  has 

been  rendered 5465 

can  issue  to  enforce  order  of  master  to  produce  documents,  etc.  6003 

may  issue  to  enforce  payment  of  costs 6111 

to  enforce  interlocutory  or  final  order 6130,  6138 

practice 6130,  6138 

effect  upon  choses  fn  action 6139 

power  of  sequestrators  to  break  open  doors 6140 

power  to  sell  goods — practice 6140> 
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Sequestration— Conimwed. 

Section 

power  to  remove  goods 6140 

power  to  lease 6140 

where  suit  is  for  personal  demand,  how  sequestration  binds 

land 6141 

from  what  time  it  binds 6143 

what  it  binds 6143 

when  itabates 6144 

Service- 
powers  of  court  to  be  exercised  according  to  practice  in  Su- 
preme Court  U.  S.  unless  otherwise  provided 50C5 

no  process  issued  by  Philadalphia  coui'ts  shall  be  executed  out- 
side the  county 5065 

in  bills  to  perpetuate  evidence  of  title  to  lands  where  State  is 
necessary  party,  process  to  be  served  on  Attorney-General 

or  deputy 5065 

in  bills  against  non-resident  mortgagees  or  judgment  creditors 

process  may  be  served  beyond  the  county 5065 

where  the  suit  concerns  goods  or  lands  or  any  charge,  lien,  etc. , 
thereon,  or  where  process  has  been  served  on  principal 
defendant,    process    may    be    served    on    non-residents 

wherever  found — practice 

5065,  5093,  5095,  5096,  5378,  5334,  5385,  5336,  5337 

if  defendant  reside  out  of  U.  S.,  what  must  be  shown 5065 

the  order  for  service  must  limit  the  time 5065 

defendant  must  be  served  in  such  cases  with  copy  of  order 

and  of  bill 5065 

how  proof  must  be  made  of  service  on  non-residents 5065 

if  non-resident  defendant  in  the  above  cases  cannot  be  found, 
court  may  make  order,  and  on  expiration  of  time  may  after 

publication  proceed — practice 5065,  5096,  5334 

when  no  process  of  contempt  can  issue  nor  plaintiff  be  bound 

to  serve  any  party  other  than  as  required  to  do  so 5065 

w^here  bills  filed  by  alienees  of  mortgagors  or  by  parties  claim- 
ing interest  in  lands,  etc.,  service  may  be  made  as  when 

bill  filed  by  mortgagors 5065 

process  and  appearance  under  State  Rules 5089-5097 

of  bill  in  State  courts 5093 

on  husband  and  wife  in  State  courts 5093 
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Section 
on  corporation  in  State  courts , 5094 

when  commonwealth  a  party 5094 

of  pleadings 5098,  6041 

of  amendments 5138,  5900,  5917 

on  non-resident  defendants  in  U.  S.  courts 5278 

of  motions,  orders,  etc 5283 

form  of  affidavit  sur  motion  to  serve  on  non-residents 5335 

form  of  order  to  serve  on  non-residents 5336 

form  of  motion  to  vacate  the  order  as  to  extra-territorial  ser- 
vice   5337 

service  upon  receivers 5615 

of  injunction 5636 

of  copies  of  injunction  bill 5638 

of  order  against  trustee,  for  an  account,  attachment 5767 

of  bill  in  partition 5781 

on  minoi-s  in  partition 5785 

of  cross-bill 5888 

of  demurrers 5943 

of  interrogatories  s^ir  bill  of  discovery 5974 

of  exceptions  to  answer  in  discovery 5978 

of  answers 5983 

of  foreign  attachment 6064 

setting  aside  service  of  writ 6065 

of  petition  for  rehearing 6107 

of  paper  books 6161,  6163 

See  Process. 
Publication. 

Set-off— 

in  equity 5^9* 

Setting  Aside- 
master's  report 6034 

master's  sale 6*^^^ 

service  of  writ 6065 

when  setting  aside  service  is  waived  by  appearance 6065 

See  Report. 
Sale. 

Settlement— 

v:h"n  offered  will  affect  costs 6113 
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Sherifl's  Sale- 
Section 

which  may  cloud  a  title  may  be  enjoined 5855 

See  Sale. 

Signature— 

of  counsel  to  bill  requisite  in  U.  8.  courts 5311,  5944 

Slander- 
equity  will  not  enjoin 5647 

Slaughter-house— 

when  equity  will  enjoin  erection  of 5677 

Speaking  Demurrer— 

not  allowed 5941 

Special  Injunctions.    See  iNJcnsrcTiONS. 

Specifications- 

of  errors.    See  Assignments  op  Ereob. 

.Specific  Performance — 

jurisdiction 5040 

decree — how  enforced 5167,  5195 

in  bill  for  specific  performance,  where  defendant's  wife  not 

joined,  she  should  not  be  included  in  decree 5373 

claimant  in  bill  for  specific  performance  not  to  include  other 

persons  claiming  interests 5384 

may  be  resisted  on  the  ground  of  fraud 5444 

jurisdiction  of  equity 5718 

case  of  Penn  v.  Lord  Baltimore 5719 

general  principles  governing  applications  for  specific  perform- 
ance    5730 

relief  only  given  where    damages  will   be    inadequate 

remedy 5730 

vendor  cannot  sue  in  equity  for  payment  of  money 5730 

there  must  be  mutuality 5730 

otherwise,  no  decree  can  be  entered 5780 

contracts  of  married  women 5730 

equity  takes  jurisdiction  whenever  remedy  at  law  is  inad- 
equate      5730 
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Specific  Performance— Cowfinited. 

Section 
will  take  jurisdiction  in  certain  cases  of  personal  property.  5730 

contract  must  be  binding  in  law 5720 

contract  in  restraint  of  trade  not  enforced 5730 

contract  must  be  executory 5720 

contract  must  be  certain  and  fair 5720 

improvident  bargain 5720 

misdescriptions  and  errors  in  contracts  for  sale  of  land  en- 
forced in  certain  cases 5730 

classification  of  cases  governing  applications  for  specific 

performance 5730 

as  to  the  fairness  of  the  contract 5731 

plaintiff's  conduct  must  be  fair 5721 

unintentional  fraud  bars 5731 

transaction  must  be  free  from  suspicion 5731 

anything  inequitable  bars  relief 5731 

no  decree  entered  where  undue  advantage  sought 5731 

agreement  must  be  fair 5731 

misrepresentation,  mistake  or  ignorance  bars 5731 

there  must  be  a  valuable  consideration 5721 

when  affection  is  a  sufficient  consideration 5731 

failure  of  consideration  fatal 5731 

-where  statute  so  requires,  contract  must  be  in  writing 5721 

form  of  writing  immaterial 5721 

parol  contract  may  be  enforced  where  part  pei-formance  ren- 
ders it  inequitable  to  refuse  relief 5721 

payment  of  purchase-money 5721 

possession  and  improving 5731 

part  execution 5721 

proof  necessary  in  order  to  enforce  parol  agreement 5731 

part  performance 5721 

performance  must  be  practicable  and  important  to  the  plaintiff.  5731 
distinction  between  contracts  as  to  realty  and  as  to  per- 
sonalty   5721 

when  time  may  be  allowed  beyond  day  fixed 5731 

in  equity,  time  is  not  generally  of  essence  of  contract. . . .  5731 

effect  of  laches,  delay 5731 

diligence  required 5731 

•conveyance  may  be  decreed  with  deduction  from  price  in 

certain  cases 5731 
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Specific  Performance — Continued. 

Section 

court  may  grant  or  refuse  decree  for  specific  performance  in 

its  discretion 5721 

when  relief  will  be  granted 5722^ 

where  vendor's  land  sold  for  taxes,  but  he  has  right  to 

redeem 5722 

where  plaintiff,  though  not  actually  seized,  afterwards 

acquires  title 5722 

where  title  to  part  outstanding,  but  afterwards  secured..  5722 

contracts  otfeme  covert 5722 

lease  with  option  to  purchase 5722 

where  title  supported  by  statute  of  limitations 5722 

tax  title  is  marketable 5722 

conveyance  subject  to  mortgage    5722 

covenant  of  indemnity 5722 

executors  compelled  to  reconvey  property  held  by  their 

decedent  as  security 5722 

contracts  of  decedent 5722 

list  of  and  index  to  subjects  treated  of  in  Brews.  O.  C.  Prac. . .  5722 
where  possession  taken  under  assignment  of  patent,  suit 
will  lie  by  person  named  in  receipt  for  purchase- 
money  5722 

mortgage  to  pay  annuity  to  person  dead,  no  excuse 5722 

agreement  to  release  part  of  property  on  part  payment  of 

mortgage,  may  be  enforced 5722 

other  agreements  enforced 5722 

when  the  bill  will  not  lie 5723 

decedent's  parol  contract  to  give  certain  property  in  con- 
sideration of  services  must  be  clearly  proved 5723 

agreement  to  devise  5723 

married  woman's  contracts  affecting  her  i-eal  estate 5723 

vendor  must  give  marketable  title 5723 

meaning  of  marketable  title 5723 

doubtful   titles,  clouds  upon  title,  building  restrictions, 

risks  of  litigation,  excuse  purchaser 5723 

enforcing  family  settlements 5723 

contracts  as  to  delivery  of  bonds  and  sale  of  stocks,  etc., 

not  generally  enforced 5723 

mistake  as  to  qicantity  of  land 5723 

fac/ies— indefinite  description— rise  in  value 5733 
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Speeifle  Performance— CowMnwed. 

Section 
vendee  must  execute  mortgage  to  third  person  from  whom 

he  obtained  part  of  purchase-money  under  contem- 
poraneous agreement 5723 

such  third  person  must  be  party  to  bill 5723 

breach  of  agreement  for  services  of  a  special  kind 5723 

a  person  furnishing  consideration,  though  deed  to  be  made 

to  another  person,  should  be  made  party  to  bill 5733 

remedy  enforced  through  biU  in  equity 5724 

limitation  to  suits  for  specific  performance 5725 

to  be  brought  within  five  years 5725 

unless  contract  allows  longer  time,  and  except  where 
there  has  been  a  partial  performance,  or  an  acknowl- 
edgment in  writing,  and  except  in  case  of  fraud 5725 

what  the  bill  must  contain 5726 

averments  as  to  the  agreement 5726 

form  of  biU  by  vendee  for  specific  performance  of  contract  in 

writing 5727 

form  of  bUl  by  vendee  for  specific  performance  of  oral  con- 
tract    5728 

form  of  decree 5729 

execution  and  enforcement  of  decree  for  specific  performance.  5780 

decree  should  not  include  defendant's  wife  where  she  was  not 

a  party  to  proceedings 5730 

damages  may  be  decreed  by  supplemental  bill  when  original 

bill  prays  for  specific  performance 5926 

when  decree  for  specific  performance  may  be  rescinded  by  a 

stranger  by  bill  of  review 5926 

when  appeal  does  not  lie  from  an  order  refusing  specific  per- 
formance    6179 

Specific  Belief- 
jurisdiction  to  grant 5040 

prayer  for  relief 5365 

bill  of  discovery  usually  contains  no  prayer  for  relief 5463 

State— 

Idstory  of  equity  in  Pennsylvania •. 5035-5037 

legislation  as  to  equity  jurisdiction 5038-5085 

no  bond  required  a\  here  State  or  city  or  county  is  plaintiff  in 

an  injunction  bill 5069 

67 
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state — Continued. 

Section 
how  service  to  l)e  made  of  biU,  etc.,  when  State  is  a  necessary 

party 5094 

the  State  can  file  a  bill  in  equity 5293 

but  a  foreign  government  must  have  been  recognized  by  U.  S. 

before  it  can  sue 5393 

UabiUty  of  a  State  to  be  sued 5334,  5325,  5336 

when  a  suit  against  an  officer  will  be  regarded  as  a  suit  against 

the  State 5335 

the  constitutional  exemption  in  favor  of  States  applies  only 

when  the  State  is  a  party  on  the  record  5336 

by  becoming  a  trader  or  corporator  a  State  lays  down  its 

sovereignty 5326 

the  fact  that  the  capital  stock  of  a  bank  came  from  a  State 
does  not  affect  a  creditor's  right  to  be  paid  out  of  its  prop- 
erty   ; .  5826 

in  a  proper  case  a  State  officer  may  be  enjoined 5326 

the  State  of  Pennsylvania  may  be  sued  where  the  proceeding 

is  for  perpetuation  of  title  to  lands 5336 

Statement— 

of  errors  to  be  filed  in  lower  court  6162,  6163 

Statute— 

of  another  State  must  be  proved  as  a  matter  of  fact 5416 

Stay  of  Execution — 

practice 6134 

Stay  of  Proceedings— 

for  fraud,  accident  or  mistake,  or  where  discovery  is  needed. .  5627 

when  injunction  issues 5629,  5646,  5647 

biU  to  stay  proceedings  at  law  has  been  superseded  by  rule  to 

open  the  judgment 5648 

in  suit  begun  by  bill  of  review 5873 

in  suit  by  cross-bill 5895 

pending  a  rehearing 6104 

See  Injunctions. 
Supersedeas. 

Stenographer— 

in  equity  cases— duties 5185,  5384 

when  fees  for  service  in  taking  depositions  before  examiner 

taxed  as  costs 5353 
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stenographer— Cojiiinwed. 

Section 
stenographer  may  be  appointed  examiner  in  U.  S.  courts. 5391,  6011 
when  his  bill  allowed  as  costs 6032,  6038 

See  Costs. 

Stock- 
where  nominal  transfer  contrary  to  charter  of  corporation 

will  be  restrained 5701 

See  Stockholders. 

Stockholders- 
stockholder's  biU  against  corporation  filed  in  U.  S.  court  must 
be  sworn  to — if  founded  on  rights  the  corporation  might 

assert 5379 

when  stockholders  may  sue  directors  and  others. .  .5309,  5310,  5313 
a  stockholder  in  a  bank  may  obtain  an  injunction  against 
officers    who    are    endangering    the    existence     of    the 

charter 5309 

a  stockholder  must  first  request  corporation  to  sue 5310,  5313 

unless  it  be  clear  that  the  request  would  be  useless 5310 

as  to  right  of  a  corporation  to  buy,  sell,  re-issue  or   divide  its 

stock 5311 

stockholders  may  sue  for  dividends 5313 

directors  cannot  rescind  dividend  without  consent  of  stock- 
holders   5312 

affidavit  in  U.  S.  court  to  stockholder's  bill 5814 

the  fact  that  a  State  owns  all  the  stock  in  a  bank  does  not 

affect  a  creditor's  right  to  be  paid  out  of  its  property 5326 

stockholder's  bill  against  persons  fraudulently  securiug  money 

of  corporation  should  join  officers 5373 

bill  by  stockholder  against  agent  of  corporation  to  restrain  a 
sale,  and  for  decree  against  the  corporation  for  recogni- 
tion of  plaintiff's  rights  as  stockholder,  is  multifarious. . .  5384 

hills  to  enforce  stockholder's  statutory  liability 5480-5531 

bills  by  stockholders  to  restrain  hurtful  acts  and  to  restrain 

acts  ultra  vires 5480-5531 

bills  by  stockholders  to  conduct  corporate  election 5480-5531 

bills  by  stockholders  to  collect  dividends 5480-5531 

jurisdiction  in  equity  of  litigation  between  stockholders 5488 

stockholders  can  sue  in  their  own  names  where  corporation 

refuses  to  sue 5489 
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Stodkholdeva— Continued. 

SeoHoii 
bills  against  stockholders  for  unpaid  subscriptions 5494 

when  such  biU  will  lie 5494 

form  of  bUl  by  assignee  to  enforce  statutory  Liability  of  stock- 
holders in  private  corporation 5495 

when  stockholder  can  sue  corporation 5496 

when  stockholder  can  sue  in  his  own  name  for  rights  existing 

in  corporation  itself 5496 

requirements  in  U.  S.  courts  where  such  bill  filed  by  stock- 
holder  5497 

when  stockholder  can  sue   directors 5498 

fraud,  embezzlement,  breach  of  trust,  acts  clearly  ultra  vires, 

etc 5498 

stockholder's  UabiUty  is  not  primary 5501 

assignee  must  sue  to  enforce  the  stockholder's  liability 5503 

form  of  bill  by  stockholder  of  banking  company  for  receiver, 

injunction,  etc 5503 

form  of  supplemental  bill  by  stockholder  against  railroad, 
alleging  insolvency,  default  on  mortgage,  decree  already 

entered 5504 

form  of  bin  by  stockholder  against  fraudulent  directors,  to 
restrain   issuing    of  bonds,    creation   of   mortgage,    for 

receiver,  etc 5505 

form  of  bill  by  a  stockholder  and  creditor  against  insolvent 

corporation,  for  receiver,  etc 5507 

form  of  bill  in  U.  S.  court  by  stockholder  to  set  aside  lease 

made  by  railroad  company,  ultra  vires : 5509 

form  of   bill   by    stockholder    against    corporation    and   its 

directors,  for  fraud,  etc 5510 

biUs  by  stockholders  to  collect  dividends  declared 5513,  5514 

bin  by  stockholders  to  restrain  acts  ultra  vires 5515 

bill  by  stockholders  for  supervision  of  corporate  election.. 5516-5518 

when  stockholder  cannot  sue , 5519 

to  enjoin  judgment  confessed  with  his  consent 5519 

form  of  biU  in  TJ.  S.  court  by  stockholder  for  receiver  for  cor- 
poration whose  capital  has  been  impaired  by  neglect  of 

its  oificers 5531 

See  Corporations. 
Strikes- 
jurisdiction  in  injunction  cases 5683 
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SubpcBna — 

Section 

shall  issue  in  United  States  court 5194,  5198,  5199,  5461 

service  of 520o,  5203 

alias  subpoena 53OI 

affidavit  of  service 5203 

to  require  attendance  of  witnesses  before  examiner 5363 

interrogating  part  of  bill,  and  subpoena  abolished 5366 

prayer  for  subpoena  required  in  United  States  courts 5456 

not  required  in  State  courts 5461 

duces  tecum  when  used 5997,  6006 

before  examiner 6014,  6027 

motion  to  quash 6065 

Subrogation.    See  Maeshailing  Assets. 

Supersedeas — 

when  an  appeal  is  a  supersedeas 5072,  5073,  5074,  5075,  5076 

if  decree  direct   any  assignment  or  delivery,  appeal  is  no  stay 

unless  the  article  be  delivered  or  bond  given 5073 

if  decree  direct  execution  of  a  conveyance,  etc.,  appeal  is  no 

stay  unless  the  insti'ument  be  executed  and  deposited. . . .  5074 
if  decree  direct  sale  of  realty  or  delivery  of  possession  the 

appeal  is  no  stay  unless  bond  given  against  waste 5075 

appeal  subject  as  above  shall  stay 5076 

but  Common  Pleas  may  proceed  as  to  other  matters  of  the  bill 

included  in  decree 5076 

perishable  property  may  be  sold  although  appeal  entered 5076 

on  appeal  to  Supreme  Court 6148-6153 

when  appeal  a  stay  of  proceedings 6177,  6178,  6180 

when  appeal  must  be  allowed 6177 

See  Appeals. 

Stay  of  Proceedings. 

Supplemental  Answer — 

when  it  may  be  filed 5333,  5894,  5964,  5975 

See  Answer. 

Supplemental  Bills — 

in  State  courts  amendments  to  original  bills  take  the  place 
of  bills  of  revivor  and  of  supplemental  bills.     Copies  of 
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Supplemental  Bills — Continued. 

Section 
amendments  and  additions  to  be  served  on  parties  to 

original  bill  or  counsel.    Where  new  party  joined  copy  of 

original  bill  and  of  amendments  shall  be  served  as  in  case 

of  original  bills 5138,  5903,  5917 

United  States  Biiles  as  to  bills  of  revivor  and  supplemental 

biUs 5241-524^ 

frame  of  bill 5343: 

where  births  or  deaths  after  suit  brought,  new  party  to  be 

brought  in  by  amendment  or  supplemental  bill. .  5373,  5344,  5373 

to  bring  in  a  new  party  in  interpleader  cases 5867 

when  supplemental  bill  and  bill  of  revivor  joined 5917 

Pennsylvania  rule  dispenses  with  supplemental  bill  or  biU  in 

the  nature  of  a  supplemental  bUl 5917 

amendments  under  the  Pennsylvania  i-ule  take  the  place  of 

supplemental  bills 5917 

service  of  amendments 5917 

United  States  rule  favors  the  suppleinental  bill 5917 

practice  upon  filing  supplemental  bill 5917,  5936 

what  supplemental  bill  shall  contain 5917,  5936,  5927 

distinction  between  the  bUl  of  revivor  and  supplemental  bill..  5918 
distinction  between  supplemental  bills  and  original  bills  in  the 

nature  of  supplemental  bills 5935 

when  a  supplemental  bill  can  be  filed 5936 

when  the  suit  becomes  defective  from  any  event  happen- 
ing after  the  filing  of  the  bill 5936 

in  cases  of  bankruptcy  or  insolvency 5926 

when  defendant  dies  before  appearance 5926 

where  it  is  necessary  to  carry  out  a  former  decree 5936 

when  a  supplemental  bill  in  the  nature  of  a  bill   of  revivor 

filed 5936 

when  an  original  bill  in  the  nature  of  a  supplemental  bill 

filed 5926 

requisites  on  filing  supplemental  bill 5936 

when  notice  required 5936 

when  leave  of  court  necessary 5926 

what  may  be  decreed 5936 

when  a  supplemental  bill  cannot  be  filed 5936 

wherfe  plaintiff  in  an  inteiT)leader  admits  debt  he  cannot 

by  supplemental  bill  deny  liability .5926 
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Supplemental  Biila— Continued. 

Section 
when  a  bill  is  fatally  defective 5936 

what  an  original  bUl  in  the  nature  of  a  supplemental  bill  should 

contain 5927 

form  of  amendment  to  bill  under  Pennsylvania  rule 5936 

form  of  supplemental  biU  after  decree 5938 

may  be  demurred  to 5940 

See  Amendments. 
Bills. 

Superior  Court  of  Pennsylvania- 
statutory  provisions 6187-6203 

See  Appeals. 

Supreme  Court  of  Pennsylvania- 
general  procedure 6182 

See  Appeals. 
Rules. 

Supreme  Court  of  the  United  States- 
statutory  provisions 6203-6210 

rules  of  court 6211-6232 

practice  on  appeal 6251,  6252,  6253,  6254,  6255 

See  Appeals. 

Sureties— 

when  necessary  parties 5852,  5360 

surety  required  to  account  for  assets  in  his  hands 5392 

in  injunction  cases 5635 

surety  of  an  administrator  may  maintain  bill  for  review 5873 

See  Bond. 
Secdbitt. 
Suspension— 

when  equity  will  enjoin  unlawful  suspension 5703 

See  Associations. 
Injunctions. 

T. 

Taxation  of  Costs 6115,  6116,  6131 

See  Costs. 
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Taxes— 

Seetion 

illegally  or  irregularly  assessed  will  be  enjoined 5700 

a  mistake  in  judgment  or  indiscreet  exercise  of  power  in.  as- 
sessing, cannot  be  enjoined 5700 

if  plaintiff  omits  his  right  of  appeal,  injunction  will  not  issue..  5700 

injunction  against  collection  of  illegal  taxes 5842,  5843 

injunction  against  expenditure  where  tax  paid  but  levy  illegal.  5843 

injunction  to  restrain  illegal  assessment  of  taxes 5842,  5843 

taxpayers   may  enjoin  acts  increasing  the  burden  of  taxa- 
tion   5844 

injunction  in  tax  cases  for  fraudulent  excess 5844 

injunction  by  taxpayer  against  increasing  taxation 5844 

injunction  against  collection  of  taxes  certified  by  mistake 5844 

injunction  against  unlawful  publication  of  delinquent  list  of 

taxpayers 5844 

injunction  against  the  delivery  of  a  tcix  sale  deed 5844 

injunction  against  levying  on  realty  for  taxes  where  there  is 

ample  personalty 5845 

injunction  where  the  taxes  have  been  paid  or  tendered 5846 

bill  to  restrain  collection  of  taxes  must  show  there  is  no  remedy 

at  law  and  plaintiff  is  prepared  and  ready  to  pay 5847 

See  Injunctions. 
Tax  payer. 

Taxpayer— 

when  he  may  maintain  bill  to  restrain  execution  of  unconstitu- 
tional act 5684 

may  enjoin  acts  increasing  the  burden  of  taxation 5844 

See  Injunctions. 

Taxes. 

Tenants  in  Common— 

of  mines — equity  jurisdiction 5060 

tenant  may  sue  in  equity  for  an  account 5060 

court  may  make  all  orders  interlocutory  and  final 5060 

court  may  ascertain  value  of  ore,  etc.,  taken 5060 

court  may  fix  sum  justly  due 5060 

all  the  tenants  in  common  must  be  joined 5060 

non-residents  may  be  served  as  court  may  order 5060 

attachment  and  sequestration  may  issue 5060 
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Tenants  in  Covumon—Continued. 

Section 
any  party  may  appeal  within  one  year  after  final  decree 5060 

appellant  must  file  affidavit  and  give  security 5060 

any  pei-sons  claiming  to  be  interested  may  sue 5060 

tenant  in  common  can  require  account 5393 

no  account  required  when  title  involved 5393 

cannot  buy  outstanding  title  and  hold  it  against  co-tenants.. .  5741 

Tenant  by  Curtesy  — 

a  party  in  partition 577g 

Tender — 

is  necessary  to  rescind  a  contract 5430 

affects  costs — practice 6113 

to  affect  costs,  it  must  be  averred  in  answer  and  proved 6113 

Testatum  Writs  of  Execution — 

practice 6139 

Testimony— 

in  State  courts  to  be  heard  by  judge  or  referee.. 5174,  5175, 5177,  5883 

trial  by  jury. .' 5180 

in  injunction  cases,  when  witnesses  heard  viva  voce 5183 

in  U.  S.  courts,  how  testimony  taken,  etc 5358-5356 

to  be  taken  in  U.   S.  courts   in  three  months  unless  more 

time  allowed 5355 

in  U.  S.  courts  to  be  printed 5385 

statement  of  pleadings  and  of  testimony  shall  be  filed  in  U.  S. 

courts  if  requested  within  five  days  after  hearing 5389 

-when  and  how  printed 6031 

-where  lower  court  refuses  to  hear  oral  testimony,  an  exception 

to  refusal  must  be  filed  on  appeal 6164 

See  Evidence. 
Perpetuation 

Testimony  De  Bene  Esse— 

when  bill  filed — practice 5883 

the  frame  of  bill 5883 

bill  superseded  in  Pennsylvania  5883 

how  testimony  taken  under  new  Equity  Eules 5888 
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Timljer—  , 

Section 

and  coal — rights  in  partition, 5771 

Time- 
should  be  alleged  with  certainty 5386- 

"  on  or  about "  ordinarily  regarded  as  sufficient 5386 

See  Bills. 

Limitations. 

Title  Papers- 
form  of  bill  to  enjoin  destruction  of  title  papers  and  compel 

delivery 5705 

form  of  bill  to  enjoin  municipality  from  illegally  retaining 
monies,  securities,  books,  title  papers,  records,  etc.,  vested 
by  act  of  assembly  in  a  board  of  directors 5706 

Trade- 
may  be  restrained  where  it  is  oflEensive  and  makes  life  imcom- 

f ortable 5676 

wiU  not  be  enjoined  where  lawfully  carried  on  and  no  sub- 
stantial injury  appears 5676 

See  Injunctions. 

Trade-marks— 

when  injunction  issues  to  restrain  imitation 5661,  5663,  5663 

form  of  bill  to  restrain  use 5664 

form  of  bill  to  restrain  imitation 5665 

See  Injunctions. 

Trade  Secrets— 

when  injunction  issues 5667 

form  of  bill  to  restrain  divulging 5668 

See  Injunctions. 

Trespass- 
definition 5671 

jurisdiction  in  injunction  cases 5671 

when  injunction  issues 5671,  5673 

bill  to  restrain  closing  a  theatre 5674 

bill  to  enjoin  unlawful  possession  of  plaintiflE's  property 5675 

See  Injunctions. 
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Trial- 
Section 

of  an  equity  suit  under  State  rules 5175,  5179,  5185 

See  Jury  Trial. 
Testimony. 

Trial  List- 
when  case  at  issue  upon  answer  it  is  to  be  placed  on  equity 

trial  list 5175 

cases  on  equity  trial  list  shall  be  heard  as  actions  at  law  where- 
in jury  trials  have  been  waived 5175 

exceptions  to  evidence,  etc. ,  may  be  taken  as  in  actions  at 

law 5175' 

requests  may  be  presented  to  the  judge  for  findings  of  fact 

and  law 5176 

when  case  in  equity  is  at  issue  upon  answer  it  can  be  referred 

— proceedings — duties  of  referee — exceptions — argument..  5177 
when  cause  is  not  referred  court  may  secure  assistance  of 

accountant — costs 5178 

how  trial  in  equity  to  be  conducted 5179 

when  case  is  on  equity  trial  list  trial  by  jury  may  be  moved 

for 5180' 

regulated  by  order 5181 

the  preparation  of  the  trial  and  argument  lists  shall  be  regu- 
lated by  order  of  court  to  conform  as  nearly  as  practicable 

to  practice  in  actions  at  law 5181 

preliminary  injunctions  maybe  granted  on  bill  and  affidavits, 
but  on  hearing  at  end  of  four  days,  etc.,  ex  parte  affidavits 
will  not  be  received — witnesses  may  be  examined  before 
the  judge  or  testimony  taken  on  short  rule  or  on  notice 

to  the  other  side  to  appear  and  cross-examine 5182 

compensation  of  referees 5183 

evidence  may  be  taken  by  stenographer 5185 

Trustees- 
control,  etc.,  of  trustees 5040 

care  of  trust  moneys,  etc 5040 

equity  jurisdiction  to  control  and  discharge  trustees 5040 

equity  jurisdiction  of  corporations  and  unincorporated  societies 

and  associations 504* 

no  charity  fails  for  want  of  trustee 5061 
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Trustees — Continued. 

Section 

no  charity  shall  fail  for  uncertainty 5061 

nor  for  depending  upon  discretion  of  last  trustee  . . . , 5061 

nor  for  perpetuity 5061 

nor  for  being  in  excess  of  annual  value  allowed 5061 

equity  court  must  supply  trustee 5061 

and  carry  intent  into  efifect  so  far  as  may  be 5061 

in  such  cases  any  individual  or  association  ma}-  sue  by  leave 

of  Attorney-General 5061 

when  the  fund  may  accrue  to  public  treasury 5061 

when  Auditor-General  may  call  on  officers  of  corporations  and 

on  trustees  to  make  a  return 5061 

if  no  satisfactory  return  be  made  he  may  file  bill  of  discovery.  5061 
where  beneficiaries  are  extinct  and  there  are  no  heirs  trustee 

may  petition  court 5061 

court  may  apply  income  to  a  new  class 5061 

property  of  unincorporated  charitable  bodies  acting  under 

warrant  of  a  superior  body  is  trust  property 5061 

when  it  cannot  be  distributed  among  members 5061 

when  it  must  be  delivered  to  the  superior  body 5061 

when  it  may  be  recovered  if  distributed 5061 

suits  for  this  purpose  must  be  brought  within  two  years 5061 

in  certain  cases  cestuis  que  trustent  need  not  •  be  made  par- 
ties   5107,  5335 

heir-at-law  need  not  be  party  in  suit  to  execute  trusts  of  a 

will 5108 

objections  for  wantof  parties 5110,  5111 

trustee  is  a  necessary  party 5338,  5347,  5348,  5349 

rule  as  to  joining  cestuis  que  trustent 5343,  5343,  5355,  5859 

petition  to  remove  trustee  and  to  compel  him  to  account  should 

be  filed  in  same  court 5367 

l^rustee  must  sue  to  enforce  right  of  persons  claiming  under 

trust,  whether  express  or  implied 5372 

where  trustee  has  no  beneficial  interest  and  not  possessed  of 

legal  estate,  cestui  que  trust  may  be  plaintiff 5373 

so,  where  cestui  que  trust  sues  for  execution  of  trusts 5373 

where  a  number  of  trustees  bring  a  bill  and  some  disclaim, 

bill  should  not  be  dismissed  5372 

where  trustee  liable  to  account  to  three  jointly,  a  bill  by  one 

was  dismissed 5373 
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Tmsteea— Continued. 

Section 
cestuis  que  trustent  should  be  parties  unless  numerous,  or  their 

interests  protected  and  represented  by  trustees 5373 

all  trustees  parties  to  suit  arising  from  breach  of  trust 5373 

where  trustee  of  railroad  bonds  is  party,  notice  to  bondholders 

of  incidental  proceedings  not  required 5373 

bill  by  certain  cestuis  que  trustent  against  trustee  da  son  tort 

dismissed  where  other  cestuis  que  trustent  not  parties  and 

unrepresented 5373 

when  bill  for  transfer  of  stock  held  in  trust,   it  should  join 

cestuis  que  trustent 5373 

trustee's  bill  against  third  person  to  enforce  his  rights  need  not 

join  cestui  que  trust 5373' 

cestui  que  trust  may  charge  trustee  with  misconduct,  corrupt 

motive  and  vindictiveness 5381 

trustee  may  be  required  to  account 5393 

failure  of  trusts  relieved  against 5415 

trustee  under  penal  act  of  1860  must  make  discovery  in  civil 

proceeding 5468 

his  answer  not  to  be  used  against  him  in  criminal  case 5463 

form  of  bill  by  trustees  for  foreclosure  of  corporation  moit- 

gage 5524 

bill  to  restrain  perversion  of  trust  funds 5527 

form  of  bill  by  trustees  of  church  against  persons  retaining 

possession  of  church  property 5528- 

court  can  decree  termination  of  trust  to  pay  dower 5553 

receiver  may  be  appointed  for  trust  property  in  hands  of  mere 

custodian 5573 

receiver  may  be  appointed  where  trustee  dismissed  for  lunacy, 

habitual  drunkenness  or  removal  from  State 5579 

where  a  judgment  is  in  name  of  cestui  que  trust  he  may  be 

enjoined  by  trustee  from  collecting 5648 

when  trustee  will  be  enjoined  from  misapplication  of  fund. . .  .  5703 
equity  will  not  usurp  the  functions  confided  to  trustees  nor 

enjoin  their  discretion 5^07 

jurisdiction  of  equity  over  trusts  and  trustees 5731,  5733 

surety  of  trustee  may  require  filing  of  statement  showing  man- 
ner of  investment  of  trust  funds 5733 

when  court  of  equity  will  act  as  to  trust 5733 

conveyance  of  land  outside  the  State  will  be  decreed 573S 
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Trustees — Continued. 

Section 
creditors  compelled,  to  come  in  under  assignment  void  for 

preference 5733 

fl.  fa.  may  be  controlled 5733 

trustee  of  railroad  mortgage 5733 

voluntary  agreement  undelivered  not  enforced  as  trust 5733 

charity  enforced 5733 

stakeholder  of  trust  money  is  within  jurisdiction 5733 

•where  statute  executes  the  trust 5733 

vrhere  trust  at  end  by  discoverture 5733 

stocks  held  in  trust 5733 

construction  of  will 5733 

'  assignee's  bills 5733 

where  contract  of  one  trustee  binding  upon  his  co- trustees. . .  5733 
w^ho  can  come  in  as  cestuis  que  trustent 5734 

one  claiming  adversely  to  assignment  cannot  come  in. . . .  5734 

bondholders  secured  by  agreement  to  share  in  benefits  of 
foreclosure  can  come  in,  though  not  signing  power 
authorizing  piirchase 5734 

volunteers  holding  notes  which  were  gifts  must  claim 

from  income,  where  there  is  a  trust  for  creditors 5734 

how  the  jurisdiction  is  to  be  exercised  5735 

the  fund  may  be  followed 5735 

when  one  may  be  declared  to  be  a  trustee 5736 

to  create  resulting  trust,  evidence  must  be  clear 5736 

a  constructive  trust  may  be  created  by  parol 5737 

trust  ex  maleficio 5737 

limitation  to  action  to  enforce  constructive  trust  against  agent 

buying  principal's  land  at  judicial  sale 5737 

fraudulent  dealings  with  executor 5738 

selling  without  title 5739 

fraudulently  obtaining  possession  of  assets  of  corporation 5739 

attorneys g74Q 

cannot  purchase  ohent's  land 5740 

except  where  relation  of  attorney  and  client  is  termin- 
ated   5740 

tenants  in  common 5741 

cannot  buy  outstanding  title  and  hold  it  against  co- 
tenants  574]^ 

liusband  cannot  purchase  as  against  wife's  estate 5743 
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'Hmstees— Continued. 

Section 
guardians  and  persons  in  loco  parentis 5743 

purchases  by,  of  ward's  interests  individually,  create  trusts.  5743 

creditors 5744 

cannot  buy  at  lump  sale 5744 

trustee  cannot  profit  from  his  cestuis  que  trustent 5745 

■when,  cestziis  que  trustent  can  sue  trustee  without  administer- 
ing to  estate  of  donor 5746 

revocable  and  irrevocable  trusts 5747 

trust  for  married  women 5747 

fraud,  imposition  or  mistake 5747 

omission  of  revocation  clause 5747 

secret  trust  to  hinder  creditors 5747 

spendthrift  trust 5747 

unexercised  power  of  revocation 5747 

appointing  receiver  against  legal  title  in  cases  of  trust 5748 

court  interposes  with  reluctance 5748 

laches,  time,  etc 5749 

cestui  que  trust  of  remainder,  may  sue  after  death  of  life 

tenant 5749 

infant  bound  by  his  trustee's  failure  to  sue  within  proper 

time 5749 

rule  that  trusts  are  not  within  statute  applies  only  be- 
tween trustees  and  cestuis  que  trust 5749 

as  to  fraud  and  mistake 5750 

no  length  during  which  fraud  or  mistake  is  unknown 

will  bar 5750 

interest 5751 

trustee  should  invest 5751 

surcharging  interest 5751 

compound  interest 5753 

not  to  be  allowed  upon  surcharge  except  in  case  of  supine 

negligence  and  fraud 5753 

trustee  protected  if  he  distribute  under  decree 5753 

what  bill  to  compel  application  of  property  conveyed  to 
trustee  individually,  to  payment  of  judgment  against  him 
as  trustee,  should  contain 5754 

persons  beneficially  interested  in  real  estate  vested  in  trustees, 
with  power  to  sell,  need  not  be  made  parties  in  suits  con  ■ 
ceming  such  real  estate 5755 
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Trustees — Continued . 

Section 
when  heirs-at-law  need  not  be  made  parties  in  suits  to  execute 

trusts  of  wiU 5756 

bondholders  need  not  be  made  parties  to  suit  where  trustee  of 

mortgage  securing  the  bonds  is  a  party 575T 

framing  the  bill  against  a  trustee 5758 

suggestions  as  to  its  form,  its  averments,prayers,  etc 5758 

form  of  bill  against  executrix  of  trustee  to  enforce  parol  trust, 

for  re-assignment,  etc 5759 

bills  to  declare  trusts 5760 

when  the  court  will  not  exercise  jurisdiction 5760' 

practice  as  to  accounts  of  trustees 5761 

form  of  petition  for  citation  to  account,  and  decree 5763 

form  of  citation 5763 

as  to  filing  answer  or  account 5764 

order  to  file  account 5764 

form  of  account 5765 

service  of  order,  attachment,  etc 5765 

when  account  confirmed  without  reference ;  when  referred  to 

auditor , 5766 

form  of  advertisement  of  filing  of  trustee's  account 5767 

proceedings  after  filing  account,  where  auditor  appointed 5767 

where  no  exceptions  filed,  no  auditor  is  appointed  and  account 

confirmed  one  week  after  filing 5767 

entitled  to  come  into  equity  for  advice  and  assistance 5853 

production  of  documents 600O 

litigation  for  his  own  benefit  not  allowed— costs 6114 

Trusts.    See  Trustees. 

U. 

Ultra  Vires — 

when  mortgage    by  joint  stock   company  will  not  be  en- 
joined  5647 

See  CoEPOEATiONS. 

Unincorporated  Societies- 
control  of  unincorporated  societies 5040 

United  States— 

when  it  may  be  sued 5333. 

United  States  Circuit  Court,    ^ee  Appeals. 
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United  States  Circuit  Court  of  Appeals.    See  Appeai^. 
United  States  Supreme  Court.    See  Appeals. 

V. 

Vend.  Ex.— 

,  Section 

wiien  It  may  issue— practice 6132  6126 

Vendor  and  Vendee— 

when  vendee  at  a  sheriff's  sale  a  necessary  party  in  partition..  577ff 

pendente  lite  not  entitled  to  notice  in  partition 5776 

See  Partition. 

Specific  Peetormance. 

W. 

Waiver — 

of  oath  to  answer 5238,5456,  5963,  597a 

of  appeal 6153 

Want  of  Parties— 

when  parties  need  not  be  joined  in  State  practice 5105 

when  parties  are  very  numerous .,  5106 

when  cestuis  que  trustent  need  not  be  made  parties 5107 

when  heir-at-law  need  not  be  a  party 5108 

where  defendants  are  liable  jointly  and  severally 5109 

where  objection  for  want  of  parties  is  made  for  first  time  at 

hearing 5110 

objection  by  answer  of  want  of  parties  to  be  set  down  for  argu- 
ment   5111 

practice  as  to  taking  objection 5110,  5238 

practice  as  to  argument 5111,  5238 

when  suggested  by  answer,  how  the  plaintifE  may  proceed 5901 

how  defect  should  be  taken  advantage  of 5960 

when  ground  of  demurrer 5960,  5961 

practice  under  the  Equity  Rules  by  answer 5960,  5961 

when  court  may  make  a  decree  reserving  the  rights  of  absent 

parties 5961 

when  court  may  dismiss  bill 5961 

setting  bill  and  answer  down  for  want  of  parties 5961 

68 


1074  INDEX. 

Want  of  Tartiea— Continued. 

Section 

when  new  parties  allowed  by  amendment 5961 

what  answer  must  specify 5961 

when  bill  dismissed,  it  may  be  without  prejudice 5961 

See  Paetibs. 

Waste — 

security  on  appeal  to  provide  against  waste 5075 

to  protect  remainders  and  reversions — injunction  may  issue. .  5637 

jurisdiction  in  injunction  cases 5671 

definition 5671 

when  injunction  issues 5671,  5673 

Water— 

a  city  department  cannot  be  enjoined  from  an  alleged  unlaw- 
ful assessment  when  the  supply  is  merely  by  license 5707 

Water-courses — 

when  injunction  will  issue 5690 

Wharfage — 

jurisdiction  as  to  apportionment  of  wharfage  or  dockage 5064 

Wido'w — 

widow  may  maintain  bill  for  account 5393 

when  a  proper  party  in  partition 5776 

share  of  widow  refusing  to  take  under  a  will  caimot  be  set  out 

by  metes  and  bounds  in  partition  suit 5800 

liable  for  her  proportion  of  costs  in  partition 5833 

bequest  to  a  widow  is  for  the  benefit  of  disappointed  claim- 
ants when  she  takes  against  the  will 5833 

See  Dower. 
Partition. 

Wills— 

in  suits  to  execute  trusts  of  will  the  heir-at-law  need  not  be 

made  a  party _. 5108 

objections  for  want  of  parties 5110,  5111 

mistakes  in  wills  cannot  be  relieved  against 5437 

Witnesses- 
depositions  and  commissions 5139,  5353-5356 
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Witnesses — Con  tinned. 

Section 

return  of  commission — exceptions 5140 

form  of  last  interrogatory 5141 

when  witnesses  may  be  heard  in  court  on  Interlocutory  ap- 
plication   5143 

under  State  practice  the  office  of  examiner  and  master  abol- 
ished except  where  required  by  statute.  Cases  at  issue  in 
equity  to  be  heard  as  suits  at  law,  in  open  court,  etc.,  un- 
less referred  by  agreement 5175,  5177 

when  an  examiner  can  act,  his  duties,  closing  of  testimony, 

etc. ,  are  prescribed  by  State  Rules 5143-5145 

when  a  master   can  act,  his   duties,  etc.,  are  prescribed  by 

State  Rules 5146,  5153 

preliminary  injunctions  may  be  granted  on  bill  and  affidavits  ; 
but  on  hearing  at  end  of  four  days,  etc,  ex parie affidavits 
win  not  be  received.  Witnesses  may  be  examined  before 
the  judge  or  testimony  taken  on  short  rule  or  on  notice  to 
the  other  side  to  appear  and  cross-examine ;  but  where 
there  is  no  rule  counsel  must  certify  there  was  not  time  to 
enter  a  rule,  etc 5183 

bin  of  discovery  will  not  he  to  compel  disclosure  of  names  of 

witnesses 5471 

Writ  of  Assistance- 
how  obedience  to  decree  compelled  by  attachment;  sequestra- 
tion, writ  of  assistance  allowed  on  motion 5165,  5166 

may  issue  to  enforce  delivery  of  possession.  .5165,  5166,  5194,  5196 

can  be  issued  to  put  receiver  or  sequestrator  in  possession 6135 

when  it  will  issue ^^^^ 

when  it  will  not  issue '5135 

to  enforce  delivery  of  possession 6130,  6136 

practice 6130,6135 

form  of  affidavit  and  order  for  writ 6137 


